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[TRIANTAFYLLIDES, P., HADJNANASTASSIOU. A. LOIZOU, MALACHTOS,

Loris. STyLianmes, Pikis, 11

ATTORNEY-GENERAL OF THE REPUBLIC,
Applicant,

GEORGHIOS AFXENTIOU GEORGHIOU,
Respondent,

(Application No. 1/83).

House of Reprosenratives—Member of—Convicted of offcnces involy-

ing moral turpitude and sentenced to imprisonment—His seat
becomes vucant upon his conviction—No leave of the Supreme
Court for the enforcement of the sentence of imprisonment is
necessarv—Articles 64(¢). T1{c) and 83.2 of the Constitution,

The respondent, a practising advocate, and a member of the
House of Representatives, was convicted on the 30th August,
1983 by the Assize Court of Larnaca on two counts of forgery
and on two counts of uttering a false document and was senten-
ced 1o one year’s imprisonment on each of the four counts, the
sentences to run concurrently. In view of the provisions of
Articles 83, 71 and 64 of the Constitution, the question arose
before the Assize Court whether the seat of the accused in the
House of Representantive became vacant upon his conviction or
whether he was sti)] considered as a Member of the House and

leave of the Supreme Court for his imprisonment was required;

and the Assize Court in the relevant warrant of commitment to
prison, whereby the Divisional Police Commander of l.amaca
and afl other Police Officers in Cyprus were commanded to take
the respondent and convey him to the prison at Nicosia and there
deliver him to the officer in charge thereof inserted the words
“subject to the provisions of the Constitution™.

Hence this application by the Attorney-General of the Re-
public for: '

(1) A decision that the conviction of the respondent Member
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of the House of Representatives, Mr. Georghios Afxentiou
Georghiou, for the offences of forgery and uttering false
documents provided by sections 331, 335, 337 and 339 of
the Ciiminai Code, Cap. 154, according 1o the decision of
the Assize Court of Larmaca of the 30th August, 1983,
caused automatically the loss of the representative capaci-
ty of the respondent from the time of his conviction so as
to be possible and imperative the immediate execution of
the sentence of imprisonment on him by the Assize Court
of Larnaca; and

{2) In case wherc the Supreme Court decides that the said
conviction did not have as a result the loss of the repre-
sentative capacity of the respondent, an application is
submitted, for leave for the execution of the sentence cf
imprisonment which was imposed by the Assize Court as
regards the said conviction.”

Held, Triantafyllides, P., Loris and Stylianides, JJ. dissenting,
that since the respondent has been convicted of offences involv-
ing moral turpitude his seat has become vacant upon conviction
and consequently no question of leave of this Court under Article
83.2 of the Constitution for his imprisonment ts necessary.

Per Pikis, J.:

In my judgment, the convictions resulted in loss of office.
The accused ceased to be a Representative. That being the case,
Jurisdiction to enforce the sentence of imprisonment under
Article 83,2, cannot be invoked. We have no discretion in the
matter. The law must take its course and, the warrant of im-
prisonment must be executed.

Obviously we had to rule on our amenity to deal with the
application for the enforcement of the sentence of imprisonment.
As we are of opinion and so find and declarc that consequent
upon the judgment of the Larnaca Assize Court the accused for-
feited his seat as a Representative, we have no jurisdiction to
exercisc. The sentence of imprisonment is enforceable ipso jure
and the warrant of imprisonment must be executed. This
finding and declaration puts an end to the proceedings before us.

(2) Per Hadjianastassion, J.:

In my judgment the inescapable conclusion in the light of the
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2 C.L.R. Attorney-General v. Georghiou

mandatory constitutional provisions is that upon conviction for
an offence involving dishonesty or moral turpitude, as in this
case, the representative forfeits his seat. Therefore, I associate
mysclf with Pikis, J., and for the reasons given in his judgment
that we have no discretion to suspend the enforcement of the
sentence of imprisonment. Along with A. Loizou, Malachtos
and Ptkis, JJ. I find and declare that the accused forfeited his
scat as a representative upon conviction by the Larnaca Assize
Court. Therefore, we have no discretion to suspend the en-
forcement of the sentence of imprisonmert. This declaration
puts an end to the proceedings before us.

(3) Pcr A, Loizow, J.:

In {he present case since there exists the élement of the con-
viction of the respondent on four offences which undoubtedly
involve as of their nature dishonesty and moral turpitude and
were indeed so described also by the Full Bench of this Court in
its judgment, - and in view of the interpretation | have given to
the term “convicted of an offence™, | have come to the conclu-
sion that the segat of the respondent as a Representative has
become vacant upen the occurence of his conviction and con-
sequently no question of the leave of this Court under Article
83.2 of thie Constitution for his imprisonment is necessary, once
he has vacated his seat as a representalive and I hereby make a
declaration accordingly. '

Per Malachtos J.:

There can be no doubt that the offences for which the respon-
dent was convicted invohve dishonesty and moral turpitude.
This was certified by this Court when granting leave for the pro-
secution of the respondent in the case of In Re Georghiou (1983)

"2 C.LR. page 1.

To my mind the provisions of Article 7t{c) and 64(c} of the
Constintion are clear and unambiguous. As scon as the re-
spondent was convicted by the competent Court his seat in the
House of Representatives should be considered as vacated. It
makes no difference that the respondent has filed an appeal
against his conviction in the meantime. His privilege for special
treatment under Article 83.2 of the Constituiion comes to an
end and from that time onwards he should be treated like any
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other citizen of the Republic who Finds himsell in the same
situation,

It follows from the above that the application under consi-
deration, in its present form. which is based on Article 83,2 of
the Constitution, cannot be entertained as the seat of the person 3
concerned became vacant upon his conviction by the competent
Court.

The net result of my decision is that the warrant of Commit-
ment to prison of the respendent ought to have been exccuted
forthwith., immediately after it was signed. 10

Order accordingly.
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Artoraey-General of the Republie v Pours and Cihers 11979 2
C.L.R. 15;

Consueto Salgar de Momejo v The Staie of Colunbiu (decision
of the Human Rights Commuiee of the United Nations
delivered on 24.182). '

Delconrt case, 13 Yeatbook of the Luropean Cowt of Human
Rights p 1106 av p 1126,

Application.

Application by the Atteiney General of the Republic unde:
Article 83.2 of the Constitution for i declaration that the con-
viction of respondent Representutive enlailed  automaticaiiy
loss of oflice and vacation of his weat in the House of Represeni-
atives.,

L. Loucaides, Deputy Attomey-General of the Republic
with 4. Papasavias, Senior Counsel of the Republic.
for the applicant. .
M. Christopiides withe Chr, Triantafyttides. o1 the respond-
CNl.
Cur, adh. vylt,

TRIANTAFYLLIDLS i The tirst judgment of the Couit will
be delivered by Pikis, J.

Pikis J.: With the leave of the Supieme Couit given under
the provisions of Article 83.2 of the Constitution.* Georghios
Afxentiou Geoighiow. & member of the House of Repiesent-
atives, a Representative for the Lainaca districl. was procecuted
on two counts of forgery and two counts of uttering the same
forged documents. The accused pleaded not guilty to the
charges. After a long tiial the Assize Cowt of Laimaca found
the charges proven and recorded a verdict of guilty. on 30th
August, 1983, As may be surmised fiom the recoid of the
Assize Cowit produced before us, the core of the facts suppo lng
the convictions was the same as the summary of the facts for
which leave was given to prosecute the Representative.

Very briefly the case found proven against the Representative,
was the following:

The offences were committed in connection with the exercise

*  Sece the Ruling of 14th January, 1983, fn Re Georghion (1983) 2 C.L.R. I,
14 et seq.
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of his duties 25 a lawyer. He practises as an advocate at
Larnaca. A sum of £3.453.~ was collected for a client residing
m the United Kingdom. Notwithstanding assurances given
to his client and her representative in Cyprus that the money
had been deposited in her name and that steps were taken for
permission 1o despatch it to the U.K., nothing had been done
in that direction. To reassure her and her representative that
all was in oider, the accused forged & depotit receipt of a com-
niercial bank snd made it 1o read that the moniecs collected on
behalf of the chient had been deposited in her name and, then.
forged a second document that purported to issue from the
Central Bank, authorising the transfer of the monies to the U.K.
under the Exchange Control Laws. And ail this, was accom-
plished in ovder to lend cvedence to his misrepresentations about
the fate of the monies of his client. Meantime. the nonies
were i his possession, appatently put to uses of his own.
Before the imstitution of criminal proceedings the mongy wits
refunded to the lawful ovner, together with the interest it would
have attracted had it heen deposited, in the fist place, in
the name of the client. Upon theie facts, the Assize Court
convicted him on two counts of forgery, invelving the forgeiy
of the aforementioned documents. and on two counts of utter-
ing, contrary to the relevant provisions of the Criminal Code,
notably sections 33! and 335 in conmection with the forgery
counts, and sections 20, 331, 335 and 337, velevant to the uttering
counts. In commiting the afocementioned acts the utccused
was found to have been activated by an intent to defraud his
client. The Court sentenced the accused to concurient terms
of one year imp.isonment.

Conlflicting submissions weie made before the Assize Court
a5 to the enforceability of the sentence. Mr. Loucaides sub-
mitted that the convictions seuled the fate of his <cat in the
House of Representatives. The Rep.esentative, it was sub-
mitted, forfeited his seat because his convictions imvolved
dishonesty as well as moval twipitude, entailing the vacancy
of his seat in the House of Representatives under the provisions
of Asticle 71(c) of the Constitution. Mr. Christofides for the
accused, submitted the Assize Court had no jurisdiction to
pronounce on the forfeiture of a parliamentary seat, but only
the Supreme Court could, in appropriate circumstances, deliber-
ate and rule on the matter. In a Ruling preceding the issuc
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of a warrant of imprisonment, issued under the provisions of
the Criminal Procedure Law, they expresced doubts as to their
comnetence to pronounce on the implications of the convictions
upon the status of the accused as a Representative, and inclined
to the view that the issue was one for the Supreme Court. For
this reason, they endorsed their warrant, otherwise directing
the immediate imprisonment of the accused, with a jurat, in
the following terms ““Subject to the provisions of the Constitu-
tion”. To my comprchension the jurat itself adds nothing
to the warrant, nor does it detract from its enforceability. All
warrants of imprisonment must comply with the provisions of
the Constitution. No one can go to prison contrary or in
defiance to the provisions of the Constitution. [f they thought
they had no jurisdiction to issue a warrant of imprisonment,
they should have i1efrained from issuing one. whereas, if they
were of opinion that they should suspend it, pending a decision
of the Supreme Cowt. they should have attached appropriate
conditions of suspension.

Following the decision of the Assize Court, Mr. Loucaides
treated the order of imprisonment as a live issue and made an
application before the Supreme Cowt for a declaration that the
conviction of the Representative entailed automatically loss of
office and vacation of his seat. Having regard to the nature of
the offences and facts giving rise thereto, a declaration along
these terms would obviate the need for leave for the imprison-
ment of a Representative under Article 83.2 of the Constitution.
In the aiteimative, he prayed for the leave of the Supreme Court
to enforce the warrant of imprisonment notwithstanding con-
tinuance in office as a Representative.

The application is based on the provisions of four articles
of the Constitution, namely 64, 71, 83 and 149, It is, [ must
confess, difficult to see the relevance of Article 149 in the context
of this application. Article 149 confers upon the Supieme
Court, as the vestees of the powers of the Supreme Constitutional
Court under Law 33/64, power to interprete the Constitution
in case of ambiguity. Far from acknowledging the existence
of any ambiguities. Mr. Loucaides argued that the rclevant
provisions of the Constitution. namely those of Articles 71
and 64 pe.tinent to the vacation of the seat of a Representative
upon conviction for offences involving dishonesty or moral
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turpitude. arc clear to the point of merely having to state them
for their interpretation to suggest itself. As | read Article
149(b), assumption of jurisdiction thereunder for the resolution
of a constitutional ambiguity, is only justified if decision is
necessary for the determination of a case tried by a lower
Court or in the event of conflict between organs or authorities
of the State, as to the effect of constitutional provisions or.
conceivably, between a citizen and an organ of the Siate.  Pro-
ceedings under Article 149 can only be entertammed if there is
a real ambiguity, that is, the meaning of a constitutional provi-
ston is prima facie susceptible to more than two interpretations.
The relevant rules of the Supreme Court* requive leave of the
Supreme Couit for inttiation of the proceedings and specific
directions for the definition of the issue and its determination
consequent upon leave. Needless to say, a case of ambiguity
in the context of the Constitution can only be made out if the
reievant constitutional provisions are, on the face of them, or
mm the context of the Constitution, cquivocal as to what they
import. A question of ambiguity does not arise whenever
conflicting submissions are made as to the construction or inter-
pretation of constitutional provisions, or where rival opinions
are expressed as to the application of constitutional provisions

in the given circumstances of a case. 1 shail concern nyyselt

no further with Article 149, substantivcly and procedurally
irrelevant to the determination of the proceedings before us.

The gravamen of the application for the Attoiney-General
concerns the issue of a declaration by the Supreme Court that
the Representative lost his seat as a result of his conviction, and
that in consequence thercto, his imprisonment should follow
automatically. The procedural basis for making such an appli-
cation was not clearly indicated. The only provision of the
Constitution cited in support of the submission, that we have
substantive jurisdiction to make such a declaration, is Article
85, not cited in the application. Mr. Christofides for the
accused, took a completely different view from that expressed
by Mr. Loucaides as to the effect of Article 71(c) of the Consti-
tution and the implications of the conviction of the accuced
upon his status and occupation of his seat as a Representative.
On a purposive interpretation of the Constitution, the House

*  Rule 15(2Xb) of the Supreme Constitutional Court Rules.
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of Rep-esentatives is the body competent to decide whether the
seat of Representative Georghiou was vacated. Thi¢ is not
the only departure we wese invited to take from a literary inter-
pretation of the provisions of Article 7I(c). We weie invited
to hold that “conviction” should be construed as meaning,
conviction by a competent Court affirmed on appeal in cuase
an appeal is filed, as in this case, against the verdict of the trial
Court. Pending such confirmation, the prisoner, if [ understocd
correctly the submission, stands unconvicted and is at liberty
to move without hindrance inside and outside the House cf
Representatives. He acknowledged however, provided [ com-
prebendad rightly his address, that a grammatical construction
of Articles 71{c) and 64{c) supports the view that fo:feiture of
the seat of a Representative follows upon conviction for specified
offences. It is profitable at this stage to cite the provisions of
Articles 71(c) and 64c). Article 71 reads:-

“The seat of a Representative shall become vacanl—
{a) upon his death;
(b) upon his written resignation;

(¢) upom the occurrence of any of the circumstances
1eferred to in paragraph (¢) or (d) of Article 64 or
if he ceases to be a citizen of the Republic;

(d) upon his becoming the holder of an office mentioned
in Article 70”. (This is the provision that concerns us).

Article 64 reads:—

*“A person shall be qualified to be a candidate for election
as a Representative if at the time of the election that person—

{a) is a citizen of the Republic; _
(b) has attained the age of twenty-five years;

(c) has not been, on or after the date of the coming into
operation of this Constitution, convicted of an oftence
involving dishonesty or moral turpitude or is not under
any disqualification imposed by a competent Court
for any electoral offence;

(d) is not suffering from a mental disease incapacitating
: such person from acting as a Represntative”.
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In aid of the submission that the Court possesses jurisdiction
to take cognizance of the present proceedings and grant an
appropriate declaration, Mr. Christofides velied upon the pro-
visions of Article 139 vesting jurisdiction in the Supreme Court
to adjudicate finally “in connection with any matter relating
to any contlict o1 contest of power or competence arising between
the House of Representatives and the Communal Chambers
or anyone of them and between any organs of, or authorities
in, the Republic”. On the one hand, Article 139 can only be
invoked in the context of a recourse specifically sanctioned
under rule 15(2)(b)—Supreme Constitutional Court Rules—
and then, subject to such terms as may be approved by the Court
for the proper elucidation of the conflict between organs or
authorities of the State, with a view to its resolution. Inasmuch
as the present proceedings were neither pursued nor sanctioned
under Article 139, we cannot notice or attempt to resolve any
conflict between organs of the State. Further, no such con-
flict has been brought to our notice. All we have before us
is a dispute between the partics to the proccedings, respecting
the implications of the conviction of the accused upon his status
as & Representative and his liability to serve the prison sentence
imposed by the trial Court. The submission that the House of
Representatives has exclusive authority to adjudicate upon the
fate of the parliamentary seat held by the accused, is an issue
that merits consideration in proceedings under Article 83.2.
For, before assuming jurisdiction under the aforementioned
article, we must first be satisfied that the accused is a Represent-
ative.

JURISDICTION OF THE SUPREME COURT TO TAKE
COGNIZANCE OF THE PROCEEDINGS:

Nature of the Jurisdiction:

The Constitution does not confer, by any of its provisions,
directly or by necessary implication, unlimited jurisdiction upon
the Supreme Court to resolve constitutional issues independently
of the dispute of the parties or its context. What it does, is to
vest jurisdiction in the Supreme Court to resolve specific issues
as in the case of Aiticles 139, 144 and 149. Heie again, the
assumption of jurisdiction is not automatic but, as indicated
respecting Articles 139 and 149, it is subject to obtaining prior
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leave of the Supreme Court and dependeit on compliance with
conditions that may be imposed as to the defnition of the issues
in disputc. On the other hand, the proceduse for reference of
conctitutionz] issues to the Supieme Court escential for the
determination of a case*, has been rendered superfluous by the
enactment of the Administration of Justice (Miscellaneous Pro-
vision) Law—33/64—See, The Attorney-General of the Republic
v. Mustafa Ibralim And Others, 1964 CL.R. 195. Mere refer-
ence to the Supreme Court of an issue mvolving the inter-
pretation or application of constitutional provisions, does not
empower us to assume jurisdiction.

Reliance was placed by Mr. Loucaides upon the provisions of
Article 85 empowsring the Supreme Court to make, in appro-
priate circumstances, declarations about the composition of
the House of Representatives and the right of an elected Repre-
sentative to hold a seat in the House. Fistly, the application is
not based on Article 85 and no reference is made to it in the
application. Secondly, Article 85 is not a procedural but a
substantive constitutional enactment establishing the basis for
the resolution of disputed questions affecting validity of the
candidaturve for election of proferred Representatives, as well
as election petitions. The Election of Members of the House
of Representatives Law—72/79, aims to regulate comprehensi-
vely matters under Article 85, including the procedure to be
followed. Article 85 deals exclusively with the validity of elect-
ions and matiers antecedent and consequent thereto. An
electoral objection must be lodged before the Electoral Court
established under the provisions of Law 72/79, within one month
from the datc of the election. 1 am disinclined to probe further
the provisions ‘of Article 85, procedurally and substantively
irrelevant to the proceedings in hand. Section 41 of the Courts
of Justice Law vests jurisdiction in a Court exercising civil
Judisdiction, to make binding declarations of rights,- independ-
ently of any consequential relief. It reproduces the jurisdiction
acknowledged by the common law to the Courts to make binding
declarations of right in appropriate cases. It is a jurisdiction
that is exercised with great circumspection and never as an
alternative to the pursuit of a specific relief, where one
is available. And then, subject always to .observing strict

* Article 144.1.
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procedutal 1equirements—See, mter aha, G. W. Stow And
Othiers v. F. Houry And Others, 24 C.L.R 206, Llent G. Proto-
papa v. Pavlis K. Djordjis And Others (1963) 2 C.L.R. 162
I mention limutations for thessue of a declaratory judgment in
passing for the issue does not pose for consideration. Under
s.41—Law 14/60—urisdiction for makmg a declaratory judg-
ment does not vest m the Supreme Court but m Courts of first
mstance, unless first mstance junisdiction 1s specifically conferred
on the Supreme Court.

On the strength of the above analysis of the jurisdictional
aspect of the case, I am driven to the concluston that the only
basis upon which jurisdiction could be exeicised with 1egard
to the fate of the convicted Repiesentative, is under Article 83.2
of the Constitution, provided his conviction did not result m
the loss of his status as a Representative. The plam provisions
of Article 83 4 clearly suggest thot jurisdiction can only be
assumed m 1elation to the enforcement of an o1der of imprison-
ment, only whe e the accused continues to be, after conviction,
« Representative. It reads:-

“If the High Court 1efuses to giant leave fo1 the enforce-
ment of a sentence of imprisonment imposed on a Repre-
sentative by a competent Court, the enforcement of such
sentence shall be postponed until he ceases to be a
Representative™

That the exercise of yurisdiction under Axticle 83 2 presupposes
the holding of office by the accused, is certamly warranted by
the unambiguous provisions of Article 83.4 Also, 1t 1s
supported by authority as well In Lefkios Clv  Rodosthenous
v. The Republic, 1961 C.L.R. 382, the Supreme Court refused
to take cogmzance of an application for leave to enforce a
sentence of imprisonment upon a Member of the House of
Representatives, because it appeared that the accused ccased
to be a Representative after conviction. Jurisdiction under
Article 83.2 could only be assumed in relation to an accused
who did not forfeit his office as a resuit of his conviction. And
as it appeared on a pieview of the record of the tnal Court
that the conviction entailed loss of office, they declined juns-
diction and adjudged the Republic to pay costs for instituting
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unnecessary proceedings.  The convictions of the fallen Repie-
sentative were for—

-

{a) stealing.
(b} attempting to extort meney by threat. and
(¢) demanding money with menace.

contrany to the provisions of sectioms 235, 288(c) and 290 of
the Criminal Code. respectively. The judgment of the Coutt
is instiuctive m znother 1eopect as well. It is open to the
Supseme Cowt to examine for puiposcs of jwicdiction the iecord
of the Court that imposed the sentence of, impiisonment in
order Lo decide prima facie or finally on the implications of the
conviction upon the position of a Member of the House of
Representatives after conviction. -

Conscquently. the first question is whether we have jurisdiction
to deal with the application befoie us.  Pecision depends on
the implicztions of the conviction of the accused in the light of
the provisions of Articles 71 and 64 of the Constitution.

Mr. Loucaides submitted that the conviction of the accused
brought about automatically forfeiture of his seat as a Repre-
sentative. Assuming that to be the position, we have no juris-
diction or any disciction for that matter to postpone o1 suspend
for any petiod the enforcement of the sentence of imprisonment.
Mr. Chiistofides for the accused, submitted that the conviction,
of the accused by the A:size Court. independently of the nature
or calibre of the offences, did not involve forfeiture of the seat
of the accused. for two tcasoms: Because—-

(a) A conviction in the context of 5.71 should be construed
as a conviction confirmed by the Court of Appeal.
-Short of such affirmation, no ‘conviction should be
deemed as having been 1ecorded. Consequently,
the accused remains unconvicted for the puiposes
of .71, and any application to enforce the semtence "
upon him is premature. He s, in his submission,
an unconvicted Representative who retams, pending
confirmation of the conviction on appeal, his position
and the immunity conferred by Article 83.2.

(b) Alternatively or supplementary to the above, he remains
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a Representative irrespective of any conviction, until
the House of Representatives proclaims, by a decision
of the House, his seat as vacant consequent upon a
conviction. The House of Representatives has ex-
clusive jurisdiction to declare a seat in the House
vacant.

In support of the first submission made above, counsel cited
the provisions of Article 66.2, requiring that a vacancy occurring
in the House of Representatives, should be filied by a by-election
to be held within 45 days. Tt cannot have been the intention
of the makers of the Constitution, he argued, to have envisaged
the filling of vacancy in the House while an appeal was pending.
A ludicrous situation would arise if a by-election was held in
the meantime and subsequently the Representative was acquitted
on appeal. The Court, should, in view of the provisions of
Article 66.2 and the need to sustain the efficacy of the right
to appeal, give a teleological interpretation to the provisions
of Article 71.3, and construe the word “conviction™ as meaning
*a conviction by a competent Court of first instance sustained
on appeal”. The argument hete presupposes mability of the
Jjudicial system to dispose of an appeal expeditiously and contem-
plation of such inability by the makers of the Constitution.

In suppoit of his second submission above, he drew attention
to the pattein of the Cyprus Constitution and the srict
separation of the three powers of the State adhered to them—
the Executive, the Legislative and Judicial. Recognizing juris-
diction to the House of Representatives to decide upon matters
relevant to the exclusion of a Member from office, is, he argued.
consistent with the separateness of the legislative power and its
autonomy. Moreover, in the case of Rodosthienous, the House
of Representatives, by an unpublished decision, proclaimed that
power vested in the House to declare the seat of a convicted
Representative vacant. Thereafter, they decided by a secret
vote to expel Rodosthenous.

A proper application of the doctrine of separation of powers
requires, each power should be supreme in its sphere, separate
from the others, institutionally empowered to function without
the concurrence of the other powers of the State. The autonomy
of anyone of the branches of the State does not entail power
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to assume all functions affecting the particular branch directly
or mdnectly, mdependently of the natme of the juricdiction.
In the same woy as the competence and local jurisdiction of
Couwits subordmate to the Supreme Cowt may legitimately
be regulated by the legislatwie and, m fact 1t 15, so may a function
of a judicial nature affecting the House of Repre:entatives be
resolved by the judicral power of the State  Few would disagree
that 1t 15 pnmanly a judicial function to determune whether a
conviction emanates from a competent Cowrt and whethe: the
offence mvolves dishonesty or moral twpitude. In Chokolingo
v Attorney-General of Trondad [1981] 1 All E.R. 244 (P.C),
it was declaied that unde: a constitutional system of separation
of powe s, it 15 the function of the Judiciaiy to mterp:ete the
law and declare it- apphcability to given cuncumstances (sce,
also, Re Racal Conumumcations Ltd. [1980] 2 All E.R 634 (HL)
—the judgment of Lord Diplock in particular).

THE INTERPRETATION OF THE CONSTITUTION—
MEANING OF “CONVICTION” IN ARTICLE 7):

R e
Who decides about the forfeiture of a seat mn the House of Repre-
sentatives.

The mmterpietation of the wording of any enactment, and that
mcludes the Constitution s a matter of law—Dyson Holdmgs
Lid v Fox[1973)3 Al E.R. 1030, Pearlman v. Harrow School
[19791 1 AIE.R. 365 Aiguably, if 1t was not so, soclety would
be bedevilled by endless disputes about the effect of the law.

The Constitution 1s no ordmaty statute It 15 a basic source
of law and, as such, 1t 15 cast m a separate category. In Muouster
of Home Affars v Hisher [1979] 3 All ER 21, the Privy Council
subscribed to the view that the Constitution 15 a sul geneiis
document, the internretation of which 1s not governed by the
ordinaiy rules of constiuction of statutes, but should be inter-
preted subject to the usages and background that led to its
formulation o1 parts of 1. Brother Judges Hadpanastassiou,
Lors, a3 well as myself, found the principles laad down in Fisher
salutary and equally applicable to the mterpretation of the
Constitution of Cypius—see. Police v. Georgliades (1983)
2 C.L.R. 33, 45, 51 However, unlike Articles 15 and 17 of
the Constitution what we were 1equired to mterprete in Geor ghi-
ades, Atticles 64(c) and 7i(c) are not modeiled on any
mteinational usage nor fushioned 1o the Constitution of any
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particular country., Counsel agreed that littie guidance may be
gained from a consideration of the Constitution of other
countiies regarding the forfeiture of parliamentmy seats. In
Greece, under the 1975 Constitution, the forfeitwre of a
parliamentary seat upon loss of the necessary gqualifications for
office, is automatic but in casc of dispute as to whethei the quali-
fications weie lost, the matter is resolved by a special Court
set up under Artticle 100 of the Constitution.  But, as explaimed
by Raikos, in his work on the Lessous of Counstitutional Law.
Pait A, at p. 205, the decision of the Court is declaratosy of
what has occourred, and not in itself definitive of the situation.
In England, conviction for a criminai offence does not involve
forfeitwie of the seat of a Member of the House but may cause
the House to expel the convicted Member.  Expulsion does not
in itself incapacitate the Member from re-election—Sce.
Halsbury’s Lavs of England, Vol. 34, para. 1104, Only an
adjudication of bankruptey under the Howse of Conunons
Disqual. peation Acr 1957, disqualifics a Member from sitting
or voting in the House of Commons or any of its contmittees.
It is worthy of notice that disquahtication follows upon
adjudication and not upon confirmation on appecal. notwith-
standing the fact that disqualification ceases if, for any reason,
the adjudication is annulled—sce, Halsbury’s Laws of England,
Vol. 34, para, 1105. In the United States of Ame:ica the Con-
stitution pcovides by victue of Article 1{5)(1). that cach legislative
chamber decides about the qualifications of the Members ard
their vight to sit in the House,

By a serics of piovisions, the makers of the Cyprus Consti-
tution evinced o clens intention that matlers relevant (o the
composition of the House of Representatives should be resolved
by competent Courts of the lend. Questions pactinent to the
qualifications of a candidate and his right to sit in the House
after an election, are “finally adjudicated by the Supreme Consti-
tutional Court” in vi.tue of the provisions of Article 85.
Whether a peison has the qualifications, envisaged by Article
64, to be a Representative, is a question exclusively amenable to
the jurisdiction of the Court. If the Constitution intended that
competence to sit in the House be a matter of judicial
deliberation, it is natural to p-esume that it was mtended to
assign to the Judiciary all matters .elevant to the right of a person
o occupy a seat in the House. In giving leave to prosecute the
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accused in this case, we had opportunity to debate the structure
of the Constitution of Cyprus in this area and point out that the
manifest intention of the constitutional drafters was to leave
matters affecting the composition of the House to the judicial
authorities of the State, removing such issues from the spectrum
of politics—/n Re Georghiou (1983) 2 C.L.R. | et seq. Support
for this view is also derived from the case of Rodosthenous.
The Court did not relate in any way forfeiture of the seat of a
Representative to a declaration or proclamation of the House
of Representatives on the subject. On the contrary, they asso-
ciated the issue of forfeiture with the implications of a conviction
as refiected from the record of the Court of trial.

The Constitution does not tic forfeiture of a parhamentary
seat to any declaration of the effects of a convictipn. Forfeiture
arises upon conviction, so 1t is laid down in Article 7i(c). If
a dispute arises as to the effects of a conviction, the matter no
doubt will be resolved by a competent Court of law. If the
nature of the conviction imports disqualification, no one can
ignore it; everyone has a duty to notice it and implement it.
And that includes all authorities of the State. This reading of
the Constitution is perfectly warranted by the plain provisions
of the Constitution. Far from evincing an intention to qualify
the effect of the clear provisions of Article 71(c), the makers
of the Constitution reinforced their intention by other provisions
of the Constitution. They contemplated conviction as oper-
ating similarly as a disqualification to «it in the House, or remain
a Representative. The word “conviction” cannot have but the
same meaning in Articles 64(c) and 71. In fact, in Article 71,
it is not specifically mentioned. It is incorporated by reference
to Article 64(c). If an issue arose whether a candidate in parli-
amenta'y elections became disqualified as a result of a
conviction, all the Court would have to determine, would be to
determine the effects of the conviction. Omn authority, as well,
we are bound to hold that upon conviction for an offence invoi-
ving dishonesty or moral turpitude, disqualification follows
automatically. In Rodosthenous the Court declined jurisdiction
because it appeared that on consideration of the reco:d of the
trial Court, the convictions caused the forfeiture of the seat
of the Representative. Therefore, no one had power under
the law to suspend the enfo:cement of the sentence of imprison-
ment. "More iecently, in giving leave to prosecute the accused,
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the Supreme Court expressed itself in terms that leave no doubt
that conviction for offences of dishonesty and moral turpitude
imports forfeiture of the seat of the Representative. These

pronouncements were not made parenthetically but formed part

of the ratio decidenti of the case, in that reflection upon the
consequences of conviction was held to be a relevant consider-
ation to deciding whether to give or withhold leave for a prose-
cution. And as the offences for which leave was sought
appeared to be offences involving dishonesty and moral tur-
pitude, leave was, on account of that consideration, inter alia,
granted. For withholding leave, might result in interfering
with the composition of the House by allowing 2 Representative,
who possibly committed offences, disqualifying him from seat-
ing, to occupy a seat in the House. Jn Re Georghiou {1983)
2 C.L.R. 1, Tyantafyllides, P., put the mattei this way, as
recorded at p. 20 of the report:

“Since, therefore, it is sought to prosecute the respondent
in respect of the commission of offences which, if he is
found guilty of them, would entail his losing his seat in
the House of Repiesentatives, the proper application of
Article 71 of the Constitution would be nullified if we
refuse, without good justification, leave to prosecute the
1espondent now and, thus, defer his prosecution until
the expliy of his term of office as a Member of the House
of Representatives,

It seems, indeed, to me that this is one of those cases
in which, in view of the provisions of Article 71 of the
Constitution, it would, if all the other 1elevant consider-
ations permit such a course, be in the public interest to
grant leave to prosecute the respondent, because the granting
of such leave would not serve only the general public interest
which requires that persons charged with criminal offences
should be tried as soon as possible, but, also, the particular
public interest involved in not allowing somebody to con-
tinue to be a Member of the House of Representatives if
he has committed offences which deprive him of the right
to continue to be a Member of the House of Represent-
atives”.

Malachtos, Loris and Stylianides, JJ., concurred with the
judgment of the learned President, and subscribed to the view
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above expounded. A. Loizou, J., was of the same opinion.
He said at p. 24:

“Finally and this is conmected with the nature of the
offences,. which involve, as already stated, an clement
of dishonesty and moral turpitude, in the sense of Article
64(c) and 71(c) of the Constitution, whereby upon the occur-
rence of a conviction of an offence involving dishonesty
or moral turpitude the seat of the representative becomes
vacant. This means that if the respondent is found guilty
of them that would result in vacating his seat in the House
of Representatives”.

Hadjianastassiou, J., and myself, inclined to the same view in
separate judgments given in the same case.

In the light of the above authoritative interpretation of Article
71, I regard the matter settled by precedent as well. The cases
of Rodosthenous and In Re Georghiou established ancther pro-
position of televance to the present proceedings. [t is this.
The conviction envisaged by Article 71(c) is a conviction by a
competent Court of first instance. Even if the interpretation
of “conviction” in the context of Article 71(c} was free from
authority, one would be driven to the same conclusion, both on
a literal and purposive interpretation of the relevant comstitu-
tional provisions. -

The word ‘‘conviction” (kearadikn), is a word with a
settled meaning in daily parlance and legal terminology.
Whether used in the popular sense or as a term of art, it connotes

‘the same thing, conviction by a competent Court*of law. Is

there anything in the Constitution to indicate an intention that
the word “‘conviction” should be read in any other sense? [am
of opinion the answer is definitely in the negative. Earlier it
was explained that the word “‘conviction” cannot but have the
same meaning under Articles 64 and 71. Should we suppose
that the constitutional makers intended persons comvicted of
offences involving moral turpitude to be eligible as candidates
for the House of Representatives if their conviction was under
appeal? The question has only to be asked for the answer to
suggest itself. And the answer is, in my view, No. To my mind
the word “‘comviction™ has such a clearly defined meaning that
it would be arbitrary on my part, under any circumstances, to
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add qualifications that'modify dramatically its meaning. In
Duport Steels Ltd. v. Sirs [1980] | All E.R. 529, it was observed
that the impartiality of the Judiciary, so essential for the con-
tinuance of the rule of law, would be jeopardised if Judges, under
the guise of interpretation, provide preferred amendments to
statutes in order to remedy anomalies that may arise from the
application of the law, as expressed by its makers. In another
case it was emphasised that anomalies as such, provide no justi-
fication for the Judiciary to deviate from express provisions of a
statute, except in the face of overwhelming indications that the
wording of the statute defies the intention of the legislator -
Stock v. Frank Jones (Tipton) Ltd. [1978] 1 All E.R. 948.

Nowhere in the Constitution is there any provision casting
doubt on the use by the Comstitution of the word *“‘conviction™
in Article 71 in its ordinary connotation. The word ‘“‘con-
viction™ is encountered in other provisions of the Constitution,
in its usual sense. In Article 11.2(a) ‘‘conviction” by a compe-
tent Court constitutes proper authority for this immediate re-
striction of liberty, the most fundamental right of man: Con-
viction for any offence, it is laid down in Article 2.2, is a barrier
to putting upon trial for the same offence the person convicted.
Throughout the Constitution, the word “‘conviction™ and cogna-
te expressions, are used indistinguishably in one sense, that is
conviction by a competent Court of law.

The Constitution did not safeguard a right to appeal. lis
conferment and 1egulation were lefi to legislative discretion.
The Jaws in force at the time of the introduction of the Consti-
tution, saved by Aaticle 188.1, the Criminal Code and Criminal
Procedure Law in particular, refer to “‘conviction” as a con-
viction by a competent Court of law. How could we then suppo-
se that the makess of the Constitution used “‘conviction™ in a
sense wholly diffevent from its ordinary meaning a 1d alien to the
system of criminal law and procedure, the Englich system, the
adoption of which they anticipated by saving existing legislation?
The answer 15, any such supposition would be arbitrary and con-
trary to the Constitution. An unqualified right of appeal against
conviction was conferred by statute, notably 5.25(2) - Law 14/60.

. I appreciate anomalies may arise in the functioning of the
parliamentary system from the ousting of a Representative and
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his reinstatement upon a successful excrcise of the right of appeal.
Responsibility for remedying them does not lie with the Courts
but elsewhere. On the other hand, one must not overlook the
anomalies that would ceitainly occur if conviction did not entail
unseating. The Representative convicted, be it of the gravest

.offence. would be at liberty to represent the public inside and

outside the House of Representatives. That would be an ano-
maly as well, an anomaly the drafiers of the Constitution inten-
ded to iule out. And so they decreed.

The question of who decides whether a conviction results in
loss of office, is casier to answer. The conscquences of the con-
viction are Jaid down in the Constitution. All organs of the
State must notice them. [n case of dispute as to the consequen-
ces of conviction, a competent Court must resolve the question.

Where a scntence of imprisonment is imposed, the trial Couit
must ponder the consequences of conviction in order to decide
whether the sentence is immediately enforceable. The issue of
a warrant of imprisonment is, in principle and on authority. a
judicial act - R. v. Chichester Justices [1982] 1 All E.R. 1000, and
R. v. Gateshead Justices [1981]1 | All E.R. 1027.

Also the Supreme Court on a4 motion under Article §3.2, must
first decide on the implications of the conviction as a necessary
prerequisite for the exercise of jurisdiction thereunder. If, as
a result of a conviction, the accused ceased to be a Representa-
tive, there is no discretion to suspend the sentence and, con-
sequently. no jurisdiction to exeicise.

Therefoie, we are required to determine whether the conviet-
ion of the accused resulted in forfeiture of his seat in the House
of Rep esentatives. Offence, in the context of Article 71, may
mean one of two things. The offence of which he was convicted.
as noticed by the statute and its attributes, or the ofience as
reflected by the facts of the case and their intrinsic nature, Itis
unnecessaty to give a conclusive answer. For, on either view of
the meaning of “‘offence”, the convictions entail both dishonesty
and moral turpitude. The identity between the offences and
basic facts upon which leave to prosecute was granted and the
offences and facts found proven by the trial Court, make further
inquiiy unnecessary.: Furthermore, in giving leave, we reflected
upon the nature of the offences and facts giving rise to them as a

Il
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necessary consideration for the exercise of our discretion, And
we decided they mvolved both dishonesty and moral turpitude.
Examination of the judgment of the trial Court and the con-
victions recorded, confirms the above.

In my judgment, the convictions resulted in loss of office.
The accused ceased to be a Representative. That being the
case, jurisdiction to enforce the sentence of imprisonment under
Article 83.2, canmot be invoked. We have no discretion in the
matter. The law must take its course and, the warrant of 1m-
prisonment must be executed.

Obviously we had to rule on our amenity to deal with the
application for the enforcement of the sentence of imp:isonment.
As we ave of opinion and so find and declare that consequent
upon the judgment of the Lainaca Assize Cowrt the zccused
foifeited his sect as a Representative, we have no jurisdiction to
exercise. The sentence of imprisonment is enforceable ipso
jure 2nd, the warrant of imprisonment must be executed. This
finding and declaration puts 2n end to the proceedings before us.

HADJIANASTASSIOU J.:  Questions of great impoitance had to
be solved in these proceedings. We took time to consider them
and reflect upon the various submissions made on the inter-
pretation and application of the relevant provisions of the Con-
stitution particularly Articles 71(c) and 64(c). In answeiing
them we devived guidance from two decisions of the Supreme
Court namely Lefkios Chr. Rodoestiienous v. The Republic, 1961
C.L.R. 382 and our judgment in giving leave to prosecute the
accused in these proceedings In re Georghiou (1983) 2 C.L.R. 1,
14 et seq.

I shall not repeat the interesting arguments advanced on be-
half of counsel appeaving for the two sides on the implications of
the relevant provisions of the Constitution affecting Parliamenta-
rians and their immunity. Adequate refecence to them is given
in the judgments of my brethren.

The principle guide to the interpretation and application of the
Constitution are the relevant provisions of the Constitution
itself. In this case Articles 7i{c) and 64(c). | must confess
that the clarvity of the language used by the constitutional le-
gislator has simplified my task. They lay down that a repre-
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sentative upon conviction by a compeient Cowt for an offence
involving dishonesty or moral wurpitude forfeits his seat. No
other provision of the Constitution suggests a conivary inter-
pretation, On the contrary as pointed out in the judgment of
Pikis, J. a number of other provisions of the Constitution support
the same view. In my judgment the inescapable conelusion in
the light of the mandatoiy constitutional provisions is that upon
conviction for an offence imvolving dishonesty or moral tus-
pitude, as in this case, the representative forfeits his seat. There-
fore, I associate myself with Pikis, J. and for the reasons given in
his judgment that we have no discretion to suspend the enforce-
ment of the sentence of imprisonment. Along with A. Loizou,
Malachots and Pikis, JJ. 1 find and declare that the accused
forfeited his seat as.a representative upon conviction by the
Larnaca Assize Court. Theiefore, we have no discretion to
suspend the enforcement of the sentence of imprisonment.  This
declaration puts an end to the proceedings before us.

A.. Lotzou J.: The elaborate judgment of my brother Justice
Pikis, has made my task easier as [ shall be mainly recording my
reservations regarding his approach as to the jurisdiction of this
Court to entertain the present application. which in the last
analysis could not but be treated as raising an issue of inter-
pretation of the Constitution under Article 149(b) on an ambi-
guity regarding the meaning of the expression “‘convicted of an
offence’ to be found'in Articles 64(c) and 71(c) of the Constitu-
tion. :

An “ambiguity” has been defined in the case of the Cyprus
Grain Commission cic., and The New Vatyli Cooperative Credit
Society of Vatyli, 4 RS.C.C. p. 91 at pp. 92, 93, as follows:

“It is, therefore, pertinent and necessary {or the determina-
tion of this Case to consider first what is meant by the term
‘ambiguity’ in paragraph (b) of Article 149, hecause in the
very circumstances of thiz Case, it appears that an ambi-
guity has arisen in relation to the meaning of such term
‘ambiguity’ in the said paragraph (b).

If a party to lirigation makes a submission concerning the
meaning of a provision of the Constitution, applicable to or
affecting such litigation, and if such submission is different
from the view shared by the trial Court or any other party in
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the said litigation, or even if the trial Court takes 2 view con-
cerning such meaning which is different from-the .view held
by 2ll the parties in.such litigation. then the necessity arises
for a decision on this difference of opinion concerning the
meaning of the provision in question of the Constitution.
dn the o_pinion of the Cowrt such difference of opinion,
avising in the course of litigation, constitutes an ‘ambiguity’
in the sense of paragraph (b) of Article 149 (vide also The
Republic and N. P. Loftis. } R.S.C.C. p. 34).

As this Court 1s vested, under Acticle 149(b). with exclu-
sive competence to meke mtespretation of the Constitution
m case of ambiguity, it follows that the Court. before which
such an ambiguity hos in fuct arisen, as above, cannot proceed
to decide that the seid ambiguity does not exizt, on the
£ound that in the opmion of such Cou:t the meaning of the
particelar provision is clear, because this would amount to
recolving in,a ceitain way the difference of opinion, i.e. the
ambiguity, which ‘has arisen in the matter and thus inter-
fering with the .exclusive competence of this Court.”

With regard. however, to this last paragraph of the.quotation
1 shall be immediately dealing-in view of .the developments that
have come about since then.

[t would have been unnecessany for the Attorney-General of
the Republic to invite this Couit to entertain the present appli-
cation had the Assize Cowrt proceeded, as it could and ought to
have done to resolve the matter itself, relying on the principles
laid down w the case of The Atforney-General of the Republic v.
Mustafa tbralim and others, 1964 C.L.R. p.195. What was
said therein with regard to the procedure for refevences under
Article 144 of the Constitution to the Supreme Constitutional
Court. - which was found to be no longer applicable or necessaiy
.as the provisions of that Article had been rendered inoperative
for the known reasons and that consequently all questions of
alleged unconstitutionality should be treated as issues of law in
the proceedings subject to revision on appeal in due course so far
as the lower Courts were concerned. - is equally applicable to
cases of ambiguity such as the present one as to the interpretation
of the Constitution that formerly came under Article 149(b)
thereof. and likewise the Assize Court should and could resolve
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the matter regarding the méaning ahd eflect of the afordsaid
plitase itself.

Instead upon the donviction afid seitesice of the fespondent
oh two é6uints Of forgery dnid fwo counts of tiering forged docu-
rients contrary to ss. 331, 335, 337, 339 and 20 of the €riminal
Codé. Cap. 154 ditd upon hedrifig ¢ounsel 67 both sidés as to
whethier the espondeiii olght 16 b8 inficdiately e‘oﬁvéye‘d {0
Prison to' sefve’ the teri of imprisonient iniposéd onl hif, they
decidéd that 4 coistitutiofial queéstion’ aroée and they had no
right to resolve it and left it €6 the Officeérs to whorm the' W'\rmnl
of Commnitmelit to Prison o & Coitvictiofi wis addressed *
take o stand and act accordingly.”

The said Warrant of Commitment to Prison was on Criminak
Forat No. 50 prescribed by the Griminal Procédure Rules whiclt
in s& far as relevant is addressed to:-  * Divisiondl Poliée Coni-
mander Larnaca, Police Officer and all othei Police Officers in
C‘yprus You are hereby commandcd” but they added thete-
after the words “*Subject to the provisions of tHe Constitution”™
and then there followed its usual form. of sayiig “1o take Geor:
ghios Afxéntion Georghiou of Larnaci who' Has beertt convicted
on ... and convey him: fo the prison at Nicosia ........".

Oiice therefore the matter was not s6' resolved the Court has
as- of fecessity and in the circumstaiices of this case to dssume’
]'LlfISd.lCthIl by virtue’ of the powefs conferred upon it ihder
Article 149(b) of the Constitution and whick in no way should be
considered as having been taken away from if, and bearing v
mind the definition of the term “ambiguity’ in the Constitition:
given by the then Supreme Constitutional Court ini the case of
The Cyprus Gram Commission etc., (supd) which in so' far as
the procedine envisaged by the Constitution is concerned should:
now be redd, as already said, in the light of the principles: laid:
downt iwe Ibrahinm’s case (supra) and examined whether to maké
a declaration as applied: for, namely that the conviction of the
responderit for the: offences in question’ in: accordance’ with: the
judgment of the Assize Court of Lamaca of the 30th’ August
1983 “brought about automatically the’ loss of his seat as a re-
presentative in' the House since the said. conviction; so’ that the
immediate’ executiort of the sentence of imprisonment imposed
upon hint by the Assize Court of Larnaca-is both possible and
imperative’” is warranted im the circumstances.

275



A. Loizou J. Attorney-General v. Georghiou (1984)

in my view upon the conviction of the respondent for the
offences in question his seat as a representative became vacant.
That all four counts in respect of which he has been found gulity
involved dishonesty and moral turpitude the Assize Court itself
should have no doubt. In fact this transcends in the reasons
given for imposing on the respondent its sentence. Moreover
it had befove it the pronouncements of this Court In Re Georghiou
(1983) 2 C.L.R. 1, which constitute part of the reasoning of this
Court in granting leave under Asticle 83.2 of the Constitution
for the prosecution of the respondent on the same two counts of
forge:y and the two counts of uttering forged documents and in
which he had been found guiity by them. The term “‘convicted”
to be found in Article 64(c) of the Constitution to which referen-
ce is made in Article 7i{(c) thereof means convicted by a compe-
tent Court which exercises criminal jurisdiction in the first in-
stance. This meaning is consistent with the provisions of our
Criminal Procedure Law which was before Independence and
is in force since then, and according to which a conviction is
effective and so a sentence imposed must be executed foithwith
unless otherwise ordered by the Couit, as provided by Law. A
conviction on a criminal charge by 2 Court of first instance
brings about atl legal consequences that the Law ascribes to it.
it is not and it cannot be partly effective on the one hand as
regards the commencement of the te;m of imprisonment and the
consequentinl admission to prison or the forthwith payment of a
fine and ineffective as vegards other consequences such as the
disquelification from holding an office or the becoming vacant
of a seat of a repiesentative.

Under our Criminal Procedure Law an appeal has no effect
on the conviction of a person except that if successful the Su-
preme Coust under s, 145(1) of the said Law may, subject to the
provisions of s. 153 thereof - with which we are not concerned
here -

“(b) allow the appeal and quach the conviction if it thinks
that the conviction should be set aside on the ground
that it was, having regard to the evidence adduced,
unreasonable or that the judgment of the trial Court
should be set aside on the ground of a wrong decision
on any question of law or on the ground that there was
a substantial nuscarriage of justice:

Provided that the Supreme Court, mnotwithstanding
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that it is of opinion that the point raised in the appeal
might be decided in favour of the appellant, shall
dismiss the appeal if it considers that no substamtial
miscarriage of - justice’ has actually occurred;

{c} set aside the conviction and convict the appellant of
any offence of which he might have been convicted by
the trial Court on the evidence which has been adduced
and sentence him accordingly: '

{d) order a new trial before the Court which passed sentence
or. before any other Court having jurisdiction in the
matter.”

No doubt practical difficulties arise by giving this meaning to
the word “convited” to be found in the aforesaid Articles of the
Constitution. But it is not for this Court'to legislate and resolve

_such problems which may in particular arise in the event a person

has his conviction quashed on appeal and in the meantime, as
it has been argued a by-election was held as provided by Article

66.2 of the Constitution within a period not exceeding 45 days

of the occurence of such vacancy or as the Law now stands.
(Law 55 of 1983) s. 2, the first unsuccessful candidate belonging
to the same political party as the member whose seat was vacated

- becomes a Tepresentative by operation of Law.

Such problems may be avoided by the expeditious trials of
appeals against convicttons as the delay in the transcription of the
record is no reason for the delayed admimnistration of justice. In
such cases administrative arrangements will have to be made for
the simultaneous preparation of the record of the Court and its
availability upon the date judgment is delivered or soon after-

‘wards.

On the other hand serious consequences might occur if a Re-
presentative convicted of an offence involving dishonesty or
moral turpitude is allowed to peiform his duties, as such, and
participate in the work of the House of Representatives for as
long as an appeal, which wiil eventually be dismissed, is pending
and needless to say that for this period there is no restriction
provided by Law, nor any other indication as to when a pending
appeal may ultimately be concluded.

The principles governing the interpretation of Constitution do
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not as o rule give any right to the Courts to legislate by either
adding or substracting words. Practical: difficulties which may
arise in the application of the Constitution canmot be corrected
by constitutional amendments or other consequential admini--
stratives or legiclative measures. Otherwise. a Constitutional
Court would appeay to have legislative: powers, something con-
trary to the sepavation of powers established as intour country
under the Constitution.

In:the present case since. there exists the element of the. con-
viction. of the: respondent on four offences which undoubtedly
imvelve as. of their nature: dichonesty and moral turpitude. and:

weie indeed so described also by the Full Benchiof 'this Caurt in.

its judgment. - and in view of the interpretarion: [ have given to
the term “convicted of an offence™. I Kove come to the conclu-
sion that the:seat of the respondent 05 & Representative has be-
come vacant upon the occurence of his conviction and con-
sequently no question of the leave of this Court under Aiticle
83.2.of the Constitution for his imprisonment is necessary; once
he has vacated his seat as a representiative and | hereby make a
declaration accordingly.

MaLachTOs J.: Georghios Afxentiou Georghiou, a practising
advocate, and a Member of the House of Representatives, was
convicted on the 30th August. 1983. by the Assize Court sitting
at Lamaca on the following counts:

(i) forgery contrary to sections 331 and 335 of the Criminal’
Code. Cap. 154;

(i) uttering a false document contrary to section 339 of the
Criminal Code;

(1i) forgery of official document contrary to sections 20, 331,
335 and 337 of the Criminal Code; and:

{iv) uttering of the false document referred to im count
(111} above. contrary to sections 20. 331, 335 and 337 of.
the Criminal Code.

He was sentenced to one year’s imprisonment on cach ot the
four counts. the sentences to Tun concurrently.

In view of the nature of the offences, being offences of disho-
nesty and moral turpitude. as well as the sentence of imprison-
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ment pa-ccd. vnd i view of the provizions of A icles 83, 71l.and
64 of -the Conctitution, the question 2 ose befo.c the Assize
Lourt whethe.: the ezt -of the accused in the Houwe .of Rep:e-
sentatives became vacant upon hit conviction.or whether he wis
still conide_ed. 25,2 Membe..of the Houze and leave.of the High
1Court (now the Sup-emsa ‘Gowrt), for his imprisonment was re-
qui-ed. ’

Acticles 83, M and 64 read o5 tolows:
831 Representatisver shall not be liable to.civil or ¢/iminal
proceedmgs i respect of .any statement mede or vote given
by them .in the House of Representatives.

2 A Rep.csentative cenaot, without the leave of the
‘High .Cout, be poosecuted. wrnie.ted or impaisoned so long
&s he coniintues o beu Representative. "Such ledvc is not
tequi.ed mu the c..c.of oo offence ponishabie with.death-or
imp. k.oament fo. five years 0. 'moie in cie the ofiendes s
taken .in the aci. in such a ca:e the High Cou.t being
notified forthwith by :the compctent tuwthe.oty decides
whethe, it should gewat or .cluse leave for the continuation
.of the p.osecution ov.detention so long 25 he continues to be
4 Rep-csentative,

3 If the ‘High Cou t .cfuses to gunt lecve for the poo-
cecarion of 2 Repuc.eniative, the pe iod «duw ing which the
Rep.eentetive comnot thus be pootecuted shall not be re-
ckoned for the puipozes of any pe.iod of p.esc.iption for the
offence in question.

4 Af the High Court icfuses to grant leave for the en-
forcement .of 2 sentence -of dmpisonment imposed on a
‘Repiesentative by a competent cowrt, the enforcement of
such sentence shall ‘be “postponed until he ceases to be a
Representative’.

‘71.  The sext.of o Repruscutative shall become vacaat -
{2) upon -his .death;
«b) upon his written resignation;

(c) upon the cccurrence -of .any of the circumstances «c-
fe.ved to in paragiaph (¢) o (d) of Article 64 or if he
ceascs to be & citizen of the Republic;
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(d) upon his becomiag the holder of an officc mentioned m
Atrele 70

64 A person Jhall be quibified to be & condidate for
clection as o Rentesentotive tf at the ume of the election
that pc son -

(r} v o atizen of the Resublc:
(b} hoe atiamed the age of tweniy-fae yeas;

(¢) Jvs not been. on o1 afte. the date of the conung mto
opc. otron of the Constittition, comicted of an offence
mvolving dichoac<ty o mo 2l twipiade or 1s not vnder
sy disquelificction impoted by ¢ compelent coust for
cny  electo ol offtnce:

(dy s vot sufic ing ftom 2 mentel disense ncapocitoting
sich peton from actng o & Rep esentrtive.”

The Assize Cou't ofte hezimg ¢ goments of counqel anpenr-

mg in the coce 1 wued the follavamg decision:

“Mevd v karadikn Tou  kaTnyopouptvou o QUAGKLOT,
Has  &maoyoAnoe To effis {ATNMA BVl CUVTAYHOTIKE
EmTpETTd va vrroypagel TO fuTaApo yia TRy peTagopd
KOl EYKASITHO Tou KatoBikaobiuros oTn gUAoxn Ev OwEl
Tou ¢ Tpdkerton yio xatodikn PouvAsvt);

To &pBpo 83 4 -ov FuvtdypaTos aghvet va vonel koflapd
on xpaddeTa: Gbaa Tov AvwraTtov Awaornplov yia Tthy
exvEheoT) TTOIVTS QUAGKIoTS OF péhos Trs Boudds 1wy AvTi-
TposwTwy. ATS Tov guvduaoupd Twv &pBpwv T1(y) xa
64(y) Tou ZuvtdypaTos TpokULTTEl &1 T £dpa PBouvieuTh
kevouton av petafy Aoy katadikace yiax obiknua Tou
epmeptEXet TO oTonxelo Tns cvevTiudTNTas N nbikns cioypd-
THTOS.

Agou pedeTioape To Héua, katadifape oy dmown 6T
Bev Exoupe cpuoBlémTa vo amoQaoicoups kaTd wOCO M
PouvAeuTikn €Bpa Tou kaTabikaoBivTos éxel keveolel auTdpaTa
ue Ty katadikn Tou omwdte Bev Ba eTiBero Sfue tfaopddions
s &g Tou AvwtdTou AlkacThpiov yia Tny ekTéAson
TN OIS TOU.

Ta va AeyBei 611 Exer keveoBel 1) PoudeuTixt} 8pa Tou KaTa-
Bixacivros Ba wwpime TpdTa av un Ti dANO va amopaoiclil
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OT1 ouvTptyouv o1 TrpoUmobicels Tou Béter vo &pfpo 64(y).
Mépa amwd autd Ba propolce va eyeplel To epddTnua kaT&
méoo f0TW xau ov uTMpxav o1 wpoUmobéons Touv Gpfpoy
64(y) fa amoiTeito kGmolx emiPePoncoTikn TpdEn apuddiouv
5 TOHOTOS CVaPopIKd pe Ty kévworn Tns PovieuTikils €8pas.
Av amogogifape eueis To onpsio auTd ofjpepa oTnY TREryRa-
TIKGTN TS W agopun) To Blua Tns vToypaghis 1) un evTaApaTOoS
yix Ty guAdiian, fa amogacifaps To status Tou PouleuTn
ko kar’ emékTaon To Gfpa Tns olvleons rou NowoBerikou
i ZouaTtos TNS AnpoxpaTias.

To Kaxoupylobixeio prropei dmews koan xéfe wpwTdSiko
AwaoTipio va sferdlel kon vo atogacia wavw o ouvtay-
paTikd Bépata n emwiluvon Twy omoiwv evan avaykaia yia
v ekbikaon wos umdbeons. Elpocote dpws Trs yvaouns

1S 6TL TO YevIKdOTEPO Béua Tng guvbeons Tns BouAns Towv  Avmi-
Tpoowtwv Bev eiven Bépa Tou propel va amropadiofel o
7o Kakoupyiobikeio.

O1 oxéyreis auTés pas obnyolv oTo cupmépaopa OTI Eved
Oa wptme va exdobel frvadpa a Tpba TauTdy pova var svoco-
20 pordvel Ty e wdvw Bion pas. ‘Emata amd dpketod
TpoPAnuaTiond, kataAnfaue 6T wpie va exbobel To dvradua
KGTw amd Ty emeUAaln TNS EQOPPOYTS TWY TTPOVOLGW
TOU ZUVTAYHOTOS.

‘Exouue emiyvworn Tns avdykns yidt COPRveld oTa eVTaA-
23 pota.  Cysipetan dpws ef avmikeipdvou v ouvToypomikd
ftua Trov kplvoupe d1i Bev SikaloUpcoTe va orrogooioouie

O1 afiwpaTodyol otous omotous ameuBiveTon TO EvToAua
B wpéwel va Twapouv Béor Kol va evepynoouv avdhoya.

(**After sentencing the accused to imprisonment the follow-

30 ing mattes has given us conce.n: s it constitutionally
pe.missible for the cigning of the war ant for the tronspoite-
tion and confmement of the accused in poison in view of the
fact that it conce ns the conviction of a member of the
House of Repiesentatives?

335 Article 83.4 of the Constitution implics clea ly that the
leave of the Sup.eme Court is iequited for the execution of
a sentence of imp:isonment on 2 member of the House of
Representatives, From the combination of Articles 71(¢) and
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64t} of the.Constitution it emerges they the reat of 2 member
of the Housc of Repreteniatives becomes varant if among
otheis he is convicted for en offence which involves the
clement of dirhonesty o moiel tuwipitude.

Afier contidering the matier, we reached the view that we 5
heve no competence to decide whether the <eat of the con-
victed. in 1the Houte of Repreientetives has become vacant
sutomatically with his conviciion and the.efo.c¢ the matter
of secuiimg thie kcave of the Sup eme Court for the execuiion:
of lis sentence would not have been rvited. In

In o de’ Lo say that the scat of the convicied in the House
of Rep.e cnatives it muct firct of all, if nothing elee: be
decided that the e exist the p.e:equitites set out m Asticle
64c). lnrddition tohst the.c could -be waised the guestion
whoihe: oven if the.e existed: the p e equititen of A ticler 5
64(c) the e would be necesse-y some confirmeto:y cot of ca
app op.icte oig 0 .eg” diag the vacrney of the rent. [f we
decided this pomt to dry in fact by (eason of 1He vigning of
the wa rant for tmpiisonment, we would hove-decded 1lie
steaus of the mombe:r of the Hou. e of Rep.eseniitives-and 20
bY .......... the maite: of the composition of the Legislative
Body of the Republic,

The Assize Couit e, as eve.y fiot inttance Cowt.
cxamine and deside on Constitutional metie. s whore olu-
tion is neces(e. y fou the t jed-of o cacer Bul we aocrof the 25
vicw that the mo. e gene.al maute. of the composition of the
Houce of Rep esentetivesdis-nota matte. thet can be decided
by an Amize Couwt.

These thoughts lead us to the conclu:ton thet while the
wa rant must be isiied. it must clo embody owr above 30
otand.  Afier much  thinking we decided that the
wanant must.be itsued 'under the proviso of the cnfo. cement
of the provisionz of the Constitution.

We 2-¢ conr.ciovs of the weed for ele ity im the wa et
But the.c 2 ises in facl & comstitutional matte. which we
think we hwe wo tight to- decids.

a2
(v}

The officials to whom the wo rontis add esred must 1oke
a stand in the matter and act accordingiy™),
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The Assize -.Court ithen proceeded and signed the wrelevant
warrent of commitment to prison comm nding the Divisional
Police Commander of Larnece and .21l other Police Officers in
Cyp.au “subject 10 the provisions of the Constitation”, 1o iake
Georghios Alxentiou Geoi ghiou .of Larnaca, who was convicted
of the offences iefe. ved to carlier in this judgment, snd convey
him to the p-ison at Nicosia and there deliver him to the officer
in charge theieof.

In view of the above decision and the qualification “‘subject
to the provisions of the Constitution” inserted by the Assize
Court in the said ‘warrant the present application was filed on
behalf of the Attorney-Genera! of the Republic by the Deputy
Attorney—General claiming—

(1) A deuision that the conviction of the respondent Member
of the House of Representatives, Mr. Georghios
Afxentiou Georghiou, for the offences of forgeiy and
uitering false documents provided by sections 331,
335, 337 and 339 of the Criminal Code, Cap. 154, accord-
ing to the decision of the Assize Court of Larnaca of

. the 30th August, 1983, caused automatically the loss
of the representative capacity of the respondent from
the time of his conviction so as to be possible and imper-
ative the immediate execution of the sentence of imprison-
ment on him by the Assize Court of Larnaca; and

(2) In case where the Supreme Court decides that the said
conviction did not have as a result the loss of the
representative capacity of the respondent, an application
is submitted, for leave for the execution of the sentence
of imprisonment which was imposed by the Assize Court
as regards-the said conviction.

The basic question that falls for consideration in the present
proceedings is whether the respondent is or is not a Member
of the House of Representatives taking into consideration his
conviction by the Assizc Court in view of the provisions of
Articles 71(c) and 64(c} of the Constitution.

There can be no doubt that the offences for which the respond-
ent was convicted involve dishonesty and moral turpitude.
This was certified by this Court when granting leave for the
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prosecution of the respondent in the case of fn Re Georghion
(1983) 2 C.L.R. page |.

To my mind the provisions of Article 71{c} and 64(c) of the
Constitution are clear and unambiguous. As soon as the res-
pondent was convicted by the competent Court his seat in the
House of Representatives should be considered as vacated. It
makes no difference that the respondent has filed an appeal
against his conviction in the meantime. His privilege for
special treatiment under Article 83.2 of the Constitution comes
to an end and from that time onwards he should be treated like
any other citizen of the Republic who finds himsclf in the same
situation.

My above view finds support in the majority judgment in
a simtlar casc, that of Lefkios Chr. Rodosthenous v. The Republic,
1961 C.L.R, 382

It follows from the above that the apptication under consider-
ation, in its present form, which is based on Article 83.2 of the
Constitution, camot be entertained as the seat of the person
concermned became vacant upon his conviction by the competent
Court.

The net result of my decision is that the warrant *of commit-
ment to prison of the respondent ought to have been executed
forthwith, immediately after it was signed.

TRIANTAFYLLIDES P.: The respondent has been convicted
by an Assize Court in Larnaca of offences of forging and utter-
ing forged documents and sentenced to one year’s imprisonment
and now the applicant Attorney-General seceks a declaration
that the respondent has, by virtue of Article 7i(c) of the
Constitution, ccased to be a Representative (that is 2 Member
of the House of Representatives); or, alternatively, if the res-
pondent is found to be still a Representative, then the leave
of this Court is sought, under Article 83.2 of the Constitution,
for the enforcement of the sentence of imprisonment that was
passed upon the rcspondent.

In my opinion, this Court has juiisdiction to deal with the
present application under Article 149(b) of the Constitution
because there has arisen, due to certain obseivations of the
Assize Court after the delivery of its judgment and due, too,
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to diffecences of views of the paities to the present proceedings,
an ambiguity regarding the interpretation and application of
Aaticles 64(c) and 71{(c) of the Constitution which is an *‘ambi-
guity” in the sense of Aiticle 149(b), as it was construed in,
inter alia, the judgment in the casc of the The Cyprus Grain
Commission v. The New Vatyli Co-Operative Credit Society,
4 RS5.C.C. 9], 92-93,

Also, this Court has junsdiction to entertain the present appli-
cation under Article 83.2 of the Constitution inzsmuch as
the respondent has, while being . Representative, been sentenced
to imprisonment and. such sentence cannot be executed without
the leave of this Court under the said Article 83.2, if it is found
that he is still a Representative.

In view of what has been described as the “‘majority view”
in the case of Rodosthenous v. The Republic, 1961 C.L.R. 382,
392, it has been argued that the respondent has automatically
ceased to be a Representative upon his conviction by the Assize
Court, as aforesaid, of offences involving dishonesty and moral
turpitude (see, in this respect, fn re Georghiou, (1983) 2 C.L.R.
i, 15).

The aforementioned “‘majority view™” in the Reodosrhenous
case, supra, 15 not set out wholly in considered judgments but
it is, in part, the record of a discussion in Court between Judges
and counsel. [ do not think it can be tieated as creating a
really binding precedent, especially as the, at that time, High
Court of Justice had no competence to interpret the Consti-
tution, as such competence was vested conclusively, under Article
149(b) of the Constitution ir: the, at that time, Supreme Consti-
tutional Court, which had, also, exclusive jurisdiction, under
Article 85 of the Constitution, to decide “finaily” whether or
not Rodosthenous had, upon his conviction, ceased to be a
Representative.

In any event, the substance of the “majority view” in the
Rodosthenous case was that the High Court of Justice appeared
to have been of the view that, before exercising its jurisdiction
on appeal in respect of leave granted under Article 83 of the
Constitution, it had to be satisfied that Rodosthenous was stifl
a Representative and as such proof was not adduced the High
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Court in the end dismissed the case and decided only about
the question of its costs.

Assuming, however, that the Rodosthenous case could, con-
ceivably, be regarded as a binding precedent it should be treated
as being clearly distinguishable from the present case because
in the Rodosthenous case no appeal was filed against his convict-
tion by the Rep.esentative concerned whe.eas in the poesent
case an appeal has been filed against his conviction by the res-
pondent Representative and it is still pending.

The filing of the said appeal is of decisive importance rega.ding
the outcome of the application of the Attoiney-General which
is being determined today, because, in my opinion, the word
“convicted™ in Aiticle 64(c) of the Constitution and, conse-
quently, also, in relation to the provisions of Article 71(c) of
the Constitution, means convicted in a final manne.; and, thus.
once an appeal has been filed it means only a conviction which
has become final as a result of the dismissal of the appeal which
was made agaeinst it

Articles 64 and 71 of the Constitution read as follows:
“ARTICLE 64

A person shall be qualified to be a candidate for elcction
as a Representative if at the time of the election that person—

{a) is a citizen of the Republic;
(b} has attained the age of twenty-lfive years;

(¢) has not been, on or after the date of the coming into
operation of this Constitution, convicted of an offence
involving dishonesty or moral turpitude or is not under
any disqualification imposed by a competent Court
for any electoral offence;

(d) is not suffering from 2 mental diseasc incapacitating
such person from acting as a Representative.

ARTICLE 71
The seat of a Represcntative shall become vocant—
(a) upon his death;

(b} upon his written resignation;
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(¢} vipon' the’ occurience” of any of tlie cifcunistantes
referred to’ in’ paragraph () or (d) of Auticle 64' or
if he ccases to be' o citizen' of the Republic’

(d)' upon his> becoming the holder of an office mentioned'
in. Article 70",

Whatt is the correct' meaning of the” word' “convicted™ in:
Article. 64(c)'is not to*be détermined’ on the basis of the relevant
provisions: of the: Crintinal! Procedure’ Law. Cap! 155, becalise
the- Constitution’ cannot! be” construed’ by teference” to’ sttiitory”
provizions: subsidiary” fo* itt  Suchi meaning is to’ Be’ found: in'
the light of the coiréct inteipretation! off Articles: Gd{c)-and! 71(c)!
of Constitution; as- well' as- off the® Constitution: ay a whole:

[t must be borie in mid tHat even though! it was- initially
held that Articles- 30*and 1'55:1! of: our Constitution: as well as-
Article 6 of the. European: Convention: ont Human! Rightt, do’
not cicate a right: to the availability of 2 remiedy by way of
appeal, the existence of suchremedy' i’ ¢ iminal’ cases  has been!
rendercd mandatory’ cver” sirnice’ the” Repriblic™ of Cyprus has
ratified}- by means of the’ Iiternational Covenants (Economtc
Social' and’ Cultural Rights and' Civil and’ Political’ nghla)
(Ratification): Law, 1969'(Law 14/69). the United Nations Inte,-
national’ Covenant on Givil-and Political Rights, Article 14(3)
of which provides that “Everyone convicted! off w ciaime shall*
have- the right' to’ his conviction axid sentence being’ 1eviewed'
by a higher tribunal accordingsto’law” “and:as 1egards-the effect:
of the ratification of the said Coveriant, as-well-as of the” tUnited
Nations- International- Covenant: on' Economic; Social' and» Cul-
turak Rights, which was alsoietified: by Law 14/69, mtrelanon
to the application of relevant:constitutionalprovisions in'Cyprus,
useful reference- may be- made- to- the- case of Joannides-v. The
Republic, (1979)-3 C.L R. 295. 304. 305,-306: 334+ 333; 338. 339.

[t would-not besreally permissiblerto’constiue the word “con-
victed? incArticle 64(c) of the” Constitution' in & ntanne: meon=
sistent with’ the mandatoly international: obligation of the
Republic of Cyprus unde: the” aforemeritioned! Asticle 14(5)
ofi the United: Nations Inteimational! Covenant ol Civil’ and
Political Rights;-and,: in" this- 1espect, there’ must not’ ever be
lost sight of that-the Constitution has to be constiued' and
applied not merely as « static’diy legislative text but'ds a’living
entity adaptable to piesent-day needs and :ealities.
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Moreover, if the word “‘convicted™ in Article 64(c), and, con-
sequently, for the purposes of Article 71(c), teo, is not construed
as envisaging only a conviction which has been upheld on appeal,
in case an appeal has been made against it, there cannot be
avoided unreasonable consequences when the said Articles arc
applied within the framework of the Constitution as a whole:
Thus, if upon conviction of a Representative for a crime
involving dishonesty or moral turpitude he forfeited at once
his seat, notwithstanding the fact that he has appealed against
his conviction and his appeal is still pending, his vacant seat
in the House of Representatives would, normally,—(prior
to the enactment of the Filling of a Vacant Seat of a Represent-
ative (Temporary Provisions) Law, 1983 (Law 55/83), which is
of temporary duration)—have to be filled, under Article 66.2,
by a by-clection on a date fixed by the House of Representatives
within a period not exceeding forty—five days from his conviction;
and if, for any unforseeable reason, the appeal could not, even-
tually, be determined within the aforesaid period of forty-five
days—(even though, of course, it would normally have to be
dealt with as expeditiously as possible}—then the by-election
would have to take place and a new Representative would be
elected. and he would take his seat in the House of Represent-
atives, subject to the outcome of the appeal of the convicied
Representative; and if such appeal was in the end successful
then the new Representative would have to leave the seat in
question, to which would return its acquitted previous holder.
Such developments, however, are neither reasonable, nor
envisaged and possible under our Constitution.

It cannot be correct an interpretation of a provision of the
Constitution, such as Article 64(c), if it results in the citizens
having to exercise sometimes their sovereign will, for the pur-
pose of electing a new Representative, knowing that they may
be doing so in vain because the appeal of the Representative,
whose seat was vacated on his conviction by a trial Court, may
be allowed.

Similar incongruous results of construing ‘‘convicted” in
Article 64(c) of the Constitution as meaning “‘convicted” only
by a trial Court, irrespective of the outcome of the appeal of
the Representative concerned against his conviction, would
follow in relation to the application of provisions in our Consti-
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tution such as those made by Article 72.2, regarding the filling
of a vacancy in the office of the President or Vice-President of
the House of Representatives, and by Article 73, regarding party
political groups in the House of Representatives.

1 appreciate that if the word “‘convicted” in Article 64(c)
is to be interpreted as meaning, for the purposes of the correct
application of Article 71(c), “‘convicted finally after the dis-
missal of the appeal, if an appeal has been made”, the same inter-
pretation must be given to the word “convicted” in Article 64(c)
in relation to the question of whether a person is qualified to
be a candidate in a parliamentary election. This, however, would
not, in my opinion, create any problem which cannot be
adequately met by appropriate provisions in the electoral legi-
slation.

On the basis of the view, which [ have already expounded
in this judgment, regarding the meaning of the word *“convicted”
in Aaticle 64(c), [ am, indeed, of the opinion that it is clear that
in the present instance the respondent is still a Representative
and, so, this Cowt has competence under Article 83.2 to decide
whether or not he should start serving the one year’s sentence
of imprisonment which was imposed on him, in the same way
as this Court would have had competence to decide whether he
should have started serving a sentence of imprisonment if he
had not been convicted of offences involving dishonesty and
moral turpitude but of an offence of another kind which was
serious enough to warrant sending him to prison; and in which
case it could not have been said that by the combined effect
of Articles 64(c) and 71{c) of the Constitution he had lost his
seat in the House of Representatives,

Assuming, however, that | am wrong as regards the meaning
of the word “convicted” in Article 64(c), I still canhot agree
that in the present instance the respondent has ceased, by virtue
of Article 71(c) of the Constitution to be a Representative as
soon as he has been convicted of offences involving dishonesty
and moral turpitude, and that, therefore, this Court hastno
competence to decide under Article 83.2 of the Constitution
whether or not he should start serving his sentence of imprison-
ment,

In my opinion the seat of a Representative does not become
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automatically vacant upon the happening of any one of the

events envisaged by Article 71 of the Constitution, because

before the seat of a Representative can be treated as vacant
by virtue of Asticle 7! the happening of the particular event
entailing such a result must be formally established by the House
of Representatives, in which there is primarily vested the power
and the duty to ensure that, at all times, its composition is
constitutionally valid.

In the present instance the House of Representatives would.
in due cowse, have to officially note the conviction and centence
passed upon the respondent for offences involving. dishonesty
and moral turpitude and decide finally that his seat has been
vacated; and in ca.e this- was disputed then the competent
organ to pronounce ‘‘finally’” upon this matter would be this
Court, acting as Supteme Constitutional Court, in view of its

clearly implied powers, in this respect, under Article 85 of the:

Constitution.

I think that it is useful to point out, at this stage, that there
may be instances in which this Court-does not possess jurisdiction

under any Aticle of the Constitution, such as Article 85, to

pronounce on whether the seat of a Representative has become
vacant by virtue of Article 71; and it should be stressed that this
Court has no inherent competence to deal with any consti-
tutional matter judicially unless such competence has been given
to it either expressly or by necessary implication. Thus, in
the present instance if the respondent had been sentenced to
pay a fine and he had insisted on continuing to act as a Repre-
sentative the only organ which could, after the dismissal of his
appeal against his conviction, have excluded him from the House
of Representatives on the ground that he had been convicted

of offences imvolving dishonesty” and moral turpitude. would.

have been the' House of Represeatatives:.and in case he disputed
the validity of the decision'in this respect of the House-of Repre-
sentatives then the matter would have to be brought before this

Court, not under Article 83 of the Constitution, but'under Article’

85, or even under Article 140 or under Article 149(b) of the
Constitution.

In the light of the foregoing | am of the view that, not only
because the appeal of the respondent against his conviction
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has not been determined yet, but, also, since we have not before
us a formal decision, emanating from the House of Represent-
atives, that the respondent is being treated as having lost his
seat due to his conviction of offences of dishonesty and moral
turpitude, he continues to be a Representative for the purposes
of the exercise by this Court of its relevant powers under Article
83.2, in deciding whether or not he should start serving, pending
the determination of his appeal, the sentence of imprisonment
that was passed upon him.

[ would, also, proceed to add that, as at present advised, I
think that in view of the nature of the offences of which
the respondent has been convicted he should start serving his
sentence pending the determination of his appeal and this Court
should grant leave under Article 83.2 of the Comnstitution for
this purpose.

The House of Representatives has, of course, competence,
under Article 73.1 of the Constitution, to regulate its proceduie
in such a manner as to exclude the respondent from, in any way,
participating in its proceedings while he is in prison and while
his appeal is pending; in the same mannei as the respondent
could have been excluded from participating in the proceedings
of the House of Representatives, pending the determination of
his appeal, if he had not been sentenced to imprisonment but
if he had only been fined in respect of the offences of which he
has been convicted.

Loris J.: The present application which was tiled on behalf
of the Attorney-General of the Republic prays for:

{1} A declaration to the effect that the conviction of the res-
pondent, a member of the House of Represcntatives,
by the Assize Court of Larnaca on 30.8.1983 (in Larnaca
Criminal Case No. 2855/83) entailed automatically the
loss of his office as a member of the House of Represent-
atives, so that the immediate enforcement of the warrant
of imprisonment could be made possible

(2) In the altemative, in case this Court finds that the convict-
ion of the respondent by the Assize Court did not entail
the loss of his office, leave of this Couit to enforce the
warrant of imprisonment according to the sentence im-
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posed by the Assize Court in connection with the afore-
said conviction.

As stated in the application same is based “‘on Articles 64,
71, 83 and 149 of the Constitution, as well as in the inherent
powers of the Supreme Court”.

The facts 1¢elied upon in support of the application are stated
to be the following:

(i) The respondent, a member of the House of Represent-
atives for Larnaca District was convicted on the 30th
August, 1983, by the Assize Court of Lammaca, of
offences of Forgery (two counts) contrary to sections
331 and 335 of the Criminal Code and uttering the
forged documents in question (two counts) contrary
to sections 339, 335 and 337 of the Criminal Code,
and was sentenced to concurrent terms of one year’s
imprisonment.

(i) Following the aforesaid sentence, the submissions as
to its enforceability and a Ruling on this issue, the
Assize Court issued a warrant of impiisonment of the
respondent dated 30th August 1983 indorsed with the
wo.ds “Subject to the provisions of the Constitution”.

The respondent filed an opposition to the above application
on 5.9.1983 maintaining inter alia that the present application
is prematuie in view of the fact that the judgment of the Assize
Court dated 30.8.1983 is not final and conclusive owing to the
fact that an appeal against it was filed on 31.8.1983.

The first question which falls for determination is whether we
can entertain the present application:

Having given the matter very cateful consideration [ hold
the view that this Court has jurisdiction to entertain the present
application in view of the conflicting submissions advanced
after sentence before the Assize Court, the relevant ruling of
same and the provisions of Article 149(b) of the Constitution
coupled with the decision of the then Supreme Constitutional
Court in the case of Cyprus Grain Commission and the New
Vatyli Co-operative Credit Svciety, 4 RS.C.C. 91.

[ shall now proceed to examine the gist of the present appli-
cation; our task in this respect is limited to the construction of
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the word “convicted” which is met in para. (c) of Article 64
of the Constitution. - Article 64 of the Constitution deals with
the qualifications entitling a citizen of the Republic of Cyprus

to stand as a candidate for an election in the House of Re-

presentatives whilst Article 71 provides for the forfeiture of a
seat by a Representative; both Articles read as follows:

“64. A person shall be qualified to be a candidate for
election as a Representative if at the time of the election
that person—

(a) is a citizen of the Republic;
(b) has attained the age of twenty-five years;

(c) has not been, on or after the date of the coming into
operation of this Constitution, convicted of an offence
involving dishonesty or moral turpitude or is not under
any disqualification imposed by a competent Court
for any electoral offence;

(d} is not suffering from a mental disease incapacitating
such' person from acting as a Representative”.

“71. The seat of a Representative shall become vacant-—
(a) upon his death;
(b) upon his written resignation;

{¢c) upon the occurrence of any of the circumstances
referred to in paragraph (c) or (d) of Article 64 or if
he ceases 10 be a citizen of the Republic;

(d) upon his becoming the holder of an office mentioned
in Article 70”.

It is evident that if the word “convicted” is construed as
indicating “conviction” by a Court of first instance, .in the case
in hand the Assize Court of Larnaca, the respondent should
be imprisoned forthwith and his seat in the House vacated,
due to the fact that this Court in gianting leave to prosecute,
relying on the same summaiy of the facts and identical charges
as those on which the respondent was convicted by the Assize
Court, characterised the offences in question as involving dis-
honesty and moral turpitude (vide /n Re Georghiou (1983)
2CLR. 1.
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If on the other hand the woid “‘convicted” is construed to
mean ‘“‘convicted in the first instance and sustained on appeal”
then the respondent would not be imprisoned forthwith nor
his seat in the House of Representatives would become vacant
upon conviction by the Court of first instance pending his appeal.

It is true that our Constitution did not safeguard a right of
appeal; but as the learned President of this Cowrt iemarked
the Constitution has to be construed, bearing in mind at all
material times, that it is not merely & static diy legislutive text
but a living entity.

Thus independently of the unqualified right of appenl against
conviction conferred by Statute (vide . 25(2) of Law 14/60)
the cxistence of such a right has been greatly emphasized ever
since the Republic of Cyprus 1atified, by means of Low 14/69
(a Law having superior force than any Municipal Law pursuant
to the provisions of Article 169(3) of the Constitution) the United
Nations International Covenant on Civil and Political Rights,
Article 14(5) of which provides that “anyone convicted of a
crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to Law™.

Although the Constitution is a document sui geneiis and
“the interpretation of constitutional provisions need not neces-
sarily follow the pattern of construction of municipal legislation,
although the traditional interpretation of statutes and rules
relevant thereto is nowadays of lesser consequence in view of
emphasis being laid on the teleological interpretation of every
kind of legislation”. (Police v. Georghiades (1983) 2 C.L.R.
33 at p. 51) yet even in municipal statutes the.e are occisions
where a Court may depart from the plain words of a statute;
the Law on the subject was authoritatively stated by Lord Simon
of Glaisdale in Stock v. Frank Jones (Tipton) Ltd., [1978] |
All E.R. 948 (H.L.) at p. 954 as follows:

‘“_..A Court would only be justified in departing from the
plain words of the Statute were it satisfied that

(1) there is clear and gross balance of anomaly;
(2). parliament, the legislative promoters and the drafisman,
could not have envisaged such anomaly and could not
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have: Been' prepared to accept.it i the' interest.of aisuper:-
vening legislative. objective; '

(3} the' anomaly’ cant be’ obviated! without detriment to! sucht
legislative- objective;:

(4): the language. of theistatute is susceptible. of. the modifica-
tion. required. to- obviate the anomaly™.

In the case' m* hand: if we construe’ the word' “‘convictedi”
which: occurs: i para: (€)} ofi’ Article: 64 of the: Constitution:. to!
mean “‘convicted! By at Court-of - first: instance. despite’ a: pending!
appeal'against conviction?” asmember: of the House of Represent:-
atives will be*forfeiting; his: seat’ in: the:House, a By-electionswill:
be keld.pursuant. to-the provisions.ofi Asticle-66:2:of: the. Consti--
tution].another. candidate will'.eventually occupy. the vacant: seati
and ifi the- member unseated is-successful inthis appeal’ heswould’
not be:able to regain: hiis: seat’ as, nowliere* im: the. Constitution:
such a:provision: exists either for the. reseating of: the: unseated’
member-of: the House. or for the: unsealing: ofi the: member- whov
was clected’ in: the post. vacated, under the: circumstances- aforex-
said..

Biit it is:not only the member of the: House' who- willi be. uns
seated’ who will be prejudicially affected; the political paity to
which: hebetongs’ will alsossuffer. for no: obvious-reason:. Thus.
Ariicles 73.12. of the: Constitution provides: as follows:

‘“’Any, political: party. which:is. represented.at least. by. twelve.

per’ centum- of the total: number. of: the.Representatives in.

the House.of: Representatives can form and shall:be-entitled:
to- be' recognised: as. 2. Political party group”.

Supposing,. that. the- unseating’ of a member of the House:
(convicted in the first instance’ only with a' pending: appeal):
who belongs tora. political’ party. recognised:as ““a politicali party-
group”, results in- the' fall* of His" party. below-the: percentage

required’ by, Article'73.12! of the: Constitution.and:the resulting’

by=election is- contested. unsuccessfully, by: the: said? political’
party would'it"be fair that' the said’ political' party, should.cease.
to be recognised'as Having'*‘a political party.gtoup® in the House
in. spite of the  fact the. unseated member’s conviction was’
quashed on appeal?

I feel that'I should-state here.that the-‘heariiig.of the appeal
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as expeditiously as possible will not remedy the anomaly which
will result from such comstruction of the word ‘‘convicted”
because we cannot fetter the hands of the Court of Appeal to
sustain or quash the conviction; they may, as they are perfectly
entitled to do, order a re-trial; and the outcome of such re-trial
may be the object of a fresh appeal.

It is abundantly clear from what I have stated above that if
we construe the word “convicted”, however plain same may be
to our comprchension, as meaning ‘“‘convicted” by a Cowrt
of first instance in spite of a pending appeal, we shall be con-
fronted with gross balance of anomaly which will result in a
chaotic situation which would have never been envisaged nor
could have been accepted by the promoters and the draftsman
of our Constitution. I hold the view that the anomaly can be
obviated without detriment to the objective of Article 64 of the
Constitution the language of which is susceptible of the modi-
fication required to obviate the anomaly. I have decided, there-
fore to construe the crucial word ““convicted” which occurs in
para (c) of Article 64 of our Constitution to mean “finally con-
victed” thus obviating the anomaly and the threatening chaos
which will affect as indicated above not only the member of the
House concerned, but also the political party to which he be-
longs and eventually the smooth functioning of the House of
Representatives.

In so doing I am not altering the language of the Constitution
which is susceptible to this minor modification required to
obviate the anomaly.

In view of the above and in view of the fact that the appeal
of the respondent is still pending I would dismiss the present
application as premature.

STYLIANIDES J.: Georghios Afxentiou Georghiou, an advocate
of Larnaca and a Member of the House of Representatives,
was prosecuted with the leave of this Court under Article 83.2
of the Constitution—(See In Re Georghiou, (1983) 2 C.L.R. 1)
—on two counts of forgery and two counts of uttering false
documents.

He was tried by the Assize Court sitting at Larnaca, which
found him guilty on all counts on the Information and passed
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sentence of one year imprisonment on each of the four counts
to run concurrently. '

Mr, Loucaides submitted before the Assizes that the sentence
of imprisonment was enforceable forthwith as by the verdict
of the trial Court the seat of Georghiow in the House of
Representatives became vacant under the provisions of Aut.
71(c) of the Constitution. Mr. Cheistofides for the accused
submitted that the Assize Court lacked competence to pronounce
on the forfeiture of a parhamentary seat as this was within the
exclusive jurisdiction of the Supreme Court. The trial Court
expressed doubts as to their competence on the issue raised.
They issued a warrant of imprisonment under the provisions
of the Criminal Procedure Law but they inserted a jurat in the
following words: “‘Subject to the provisions of the Constitu-
tion”. The trial Court was confronted with an' unprecedented
problem which in the circumstances they abstained from solving.

On the following day—31st August, 1983—the present appli-
cation was filed whereby a decision is sought that the conviction
of the respondent—Member of the House of Representatives
of Larnaca, Georghios Afxentiou Georghiou— of the offences
of forgery and uttering false documents, contrary to sections
331, 335, 337 and 339 of the Criminal Code, Cap. [54, by the
Assize Court of Lamaca on 30.8.1983 entailed automatically
the loss of office and vacation of his seat, and the imprisonment
imposed can be executed without leave. In the alternative leave
of the Supreme Court is prayed for the execution of the sentence
of imprisonment.

The application is based on the provisions of Articles 64,
71, 83 and 149 of the Constitution.

Rival - submissions were made by Mr. Loucaides and Mr.
Christofides on the foliowing important constitutional issues:—

{a) Competence;

(b) The meaning of the word “‘kavabikacdel’” in the con-
text of Articles 64(c) and 7i1(c) of the Constitution;
and,

(¢) Leave to execute the punishment of imprisonment
forthwith.
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A, COMPETENCE:

'Mr. Loucaides submitted that this Court is vested with
exclusive jurisdiction to deal with ‘both .alternative legs of the
application whereas Mr. Christofides submitted-that the vacancy
of a seat in the House of Representatives is ‘within ‘the juris-
diction of .the House of Representatives and he -referred to an
unpubiished decision taken by the House of ‘Representatives
in ‘the early days of the establishing of the Republic in 1961
by majority of votes in the case of Redosthenous.

I need not delve into the contents of the specches preceding
-hat decision and the decision itself as an unpublished decision
of the House is not a factor to be considercd in determining
the question posed.

This Court is vested with the jurisdiction and powers of the
Supreme Constitutional Court and the -‘High Court established
under ‘the Constitution. (See Administration of Justice (Mis-
cellaneous Frovisions) Law, No. 33/64; The Attorney-General
of the Republic v. Mustafa Ihrahim and Others. 1964 C.L.R.
195).

This Courthas exclusive jurisdiction to make, in case of ambi-
guity, any interpretation of the Constitution—(See Article
149(b) ).

“Ambiguity” in the sense of paragraph (b) of Art. 149was
defined by the Supreme Constitutional Court in the case of
Cyprus Grain Conumission etc. v. New Vatyli Co-operative
Credit Society, 4 R.S.C.C. 91, at pp. 92-93, thus:—

“If a party to litigation makes a submission concerning
the meaning of a provision of the Constitution, applicable
ito .or affecting such litigation, and if such submisston is
different from the view shared by the trial Court or any
other party in the said litigation, or even if the trial Court
takes a view concerning such meaning which is different
from the view held by all the parties in such litigation, then
the necessity arises for a decision on this difference of
opinion conceining the meaning of the provision in question
of the Constitution. In the opinion of the Court such
difference of opinion, arising in the course of litigation,
constitutes an ‘ambiguity’ in the sense -of paragraph (b)
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of Article’ 149—{vide also The Republic and N.P. Loftis.
I RS.CC. p. 34y

It is:not permissible: to say that an' ambiguity does not cxist
on the ground: that in"the opinion: of the' Court- the: meaning
of. the' paiticular provision is: clear, because this. would: amount
to: resolving: ini a: certain. way' the différence’ of opinion. ie. the
ambiguity:.

The' Supreme Constitutional Court in. virtue: of Ariicle 85
had! exclusive: jurisdiction: to adjudicate on' any question. with. -
regard’ to the qualifications’ of candidates for elbctions of
Members. of the House: of Representatives. Such. qualifications:
are set out in Article 64 that reads: as. follows:-

“A personi shalll be' qualified! to' be a: candidate for election:
as'a: Representative:if at the time of the election:that person-

(a) is- a citizen of the Republic;.
(b): has: attained! the age' of twenty-five years;

(c) has not been, on or after the date of the coming into
operation of this. Constitution,. convicted’ of an. offénce
involving dishionesty or mworall turpitude: or is. not.
under any' disqualification' imposed’ by a. competent
Court. for any' clectoral' offence;,

{(d). is not sufféring. from a mental disease. incapacitatihg,
such. persont from actmg as. a Represcnt tive”

Article: 71: provides. when: the- seat of a» Representative: shalli
become: vacant-

() upon his death:.
(b)t upom his. written: resignatiom;

{c): upor: the occurrence' of any of the circumstances.
referred! to in paragraph (¢)i or (d} of Article’ 64' or if
lie’ ceases: to- be a. citizen: of the Republic;.

(d). upon his becoming the: holder of an office: mentioned
in Article 70. '

Article. 85, read! in. conjunction with: Articles: 64' and’ 7I{c);
confers competence: on' this. Court to pronounce. upon. the
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happening of an event leading to the vacation of the seat of
a Representative.

A sentence of imprisonment imposed on a Representative
cannot be executed, so long as he continues to be a Represent-
ative, without the leave of this Court under Art. 83.2 of the Con-
stitution.

Having regard to the rival submissions of counsel, the prayer
in the application and the relevant constitutional provisions.
this Court is the only organ of the State that has competence
to deal with the matters raised in the application. The whole
structure of our Constitution points that its drafters intended
to assign to the highest judiciary all matters relevant to the right
of a person to occupy a seat in the House. The House of Re-
presentatives only notes the happening of an event leading to
the vacation of the seat of one of its Members and thereupon
it ensures that its composition is constitutionally valid.

B. MEANING OF THE WORD “KATAAIKAZOE[—
“CONVICTED":

The Constitution is not an ordinary statute. It must be
construed to give effect to the intentions of those who made
and agreed to it and those intentions are expressed in or to be
deduced from the terms of the Constitution itself and not from
any preconceived ideas as to what such a Constitution should
or should not contain. (Hinds v. The Queen, [1976] 1 All E.R,
353). It must be construed as a living entity and not as a static
legislation.

The seat of a Representative is vacated if he is convicted of
an offence involving dishonesty or moral turpitude. The
offences, of which the respondent was found guilty by the Assize
Court of Larnaca, are undoubtedly offences involving dishonesty
and moral turpitude.

[n Re Georghiou, (1983) 2 C.L.R. 1, Triantafyllides, P., at
p. 20 said:-

“The ofiences in respect of which it is sought to prosecute
the respondent appear to be offences involving dishonesty
and moral turpitude, in the sense of Article 64(c) of the
Constitution and, so, if the respondent is convicted of
such offences then, under Article 71(c) of the Constitution,
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his seat in the House of Repiesentatives would become
vacant™.

A. Loizou, J., in the same case said at p. 24:-

“Finally and this is conmected with the nature of thc
offences, which involve, as already stated, an clement of
dishonesty and moral turpitude, in the sense of Articles
64(c) and 71{c) of the Constitution, whereby upon the occur-
rence of a conviction of an offence involving dishonesty
or moral turpitude the seat of a representative becomes
vacant”,

The question that arises is the meanmg to be ascribed to the
word “‘convicted”.

I consider the matter to be devoid of authoﬁty. Lefkios
Rodosthenous v. The Republic, 1961 C.L.K. 382, is not an author-
ity on the matter. The report depicts merely an impromptu
discussion between Judges and counsel and it cannot be regarded
as creating a binding precedent. Furthermore the proceedings
were before the High Court which had no jurisdiction either
to construe the Constitutton or to pronounce on the provisions
of Articles 64 or 71 of the Constitution. Tts power was limited
only to grant leave for enforcement of a sentence of imprison-
ment. Counsel were invited by the High Court, before exercis-
ing its such jurisdiction, to satisfy the Court that Rodosthenous
was still a Member of the House of Representatives, and in
default of such proof it dismissed the appeal of Rodosthenous
but dealt extensively with the question of costs. The sententious
statements of the majority of the judges could not form a judicial
precedent.

Rodosthenous case is further distinguishable from the present
case. Rodosthenous was convicted by an Assize Court sitting
at Nicosia. No appeal was filed against his conviction, At
the time his appeal for execution of the sentence of imprison-
ment was taken up by the High Court, no appeal was pending
and the period of appeal had already expired.

Neither the Constitution nor the Courts of Justice Law,
No. 14/60, nor the Criminal Procedure Law, Cap. 155, safeguard
the right of appeal of a person found guiity by the trial Court.
Article 6 of the European Convention for the Protection of
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Human Rights and Fundamental Freedoms, ratified by Law
of the Republic No. 39/62, does not compel States to institute
a system of appeal Cousts. A State which does set up such a
Court consequently goes beyond its obligations under Article
6—Belgian Linguistic Cases, 11 Yearbook of the European
Convention on Human Rights, (1968) 832, at p. 864). Con-
tracting States are not obliged to grant persons who have been
sentenced the right to appeal for a review of criminal sentences
which have acquired the force of res judicata. Nevertheless,
it might be thought that wheve such a right exists, the procedure
in the case should be subject to the provisions of Article 6.
The procedure for review, which was provided in Austria under
Article 353(2) of the Code of Penal Procedure does not come
within the scope of Article 6 of the Convention because at the
time such proceedings are instituted, the person concerned is
no longer an accused within the' meaning of Article 6—(X. v.
Austria, Application No. 1237/61, 5 Yearbook of the European
Convention on Haman Rights, 96, p. 100).

[n this country the Supreme Cowt in a series of decisions
established that there’ was only a limited right of appeal subject
to the provisions of the Criminal Procedwe Law, and that a.
right of appeal exists only wheie it is expressly conferred either
by the provisions of the Criminal Procedure Law, Cap. 155,
or by the provisions of 5.25(2) of the Courts of Justice Law,
No. 14/60—( Rodosthenous and Another v. The Police, 1961
C.L.R. 48.. Evangelos Christofr v. The Police, (1970) 2 C.L.R.
F17; Georghadji and Another v. The Republic, {197%) 2 C.L.R.
229; The Attorney-General of the Republic v. Andreas Pouris
and 6 Others, (1979) 2 C.L.R. 15).

In Georghadjis case veference was made to Article 30 of the
Constitution, Article 6(1) of the European Convention on Human
Rights and the decision of the European Court of Human Rights
in the Case “Relating to certain aspects of the laws on the use
of languages in education in Belgium”, and adopted the latter’s
decision that States are not compelled to institute a system of
appeal Courts in criminal cases.

The International Covenant on Civil and Political Rights
adopted’ by the United Nations’ General Assembly on 16th
December, 1966, was ratified by this country on 28.2.1969
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by Law No. .14/69 .and .«came into force on 23rd ‘March, +1976,
after ithe deposit with the ‘Secietary-General of the United
‘Nations of ;the 35th instrument of ratification asprovided in
Article .49 .thereof. This {Intermational Covenant, having-bezn
ratified wnder A.ticle 169 ,of .our Comstitution, has superior
force to the municipal faw.

Article 14(5) .of ithe .Covenant provides:-

“*Everyone convicted -of a crime shafl have the right to his
conviction and sentence being revicwed by 2 higher tribunal
according to law™.

iThis ;provision .confers unequivocably and safeguards a -right
.of appeal against -a conviction -and sentence ito -every »person in
‘this .country.

This provision was considered by the Human Rights Com-
mittee of the 'United Nations in the case of Consuelo Salgar
de Montejo . The State of Columbia. The Committee in its
decision delive.ed on 24.3:82 considered that the expression
“‘according o law”™ in Article 14(5) -of :the .Covenant .is
Mot intended ‘to 'leave -the 've.y .existence -of .the right of 1eview
to the discretion of the States parties, since -the rights .aie those
recognized by the .Covenant, and -not me.ely those iecognized
by domestic law. Rather, what is to be.determined “according
to law” is the modalities by which-the review by a higher tribunal
is to be carried out.

In the case of Larry James Pinkney y. Canada the Commtittee
held that the delay for 34 months by the Canadian authoritics
to produce the transciipts of the trial for the purpose of the
appeal was incompatible with the right safeguarded under
Articles 14(3)(c) -and 5 of the Covenant.

In view of Aaticle 14(5) .of the Intesnational Covenant on
Civil and Political Rights, which ‘is operative in Cyprus with
superior force to any municipal law, the only reasonable constru-
ction of the term “iconviction” in the case of a person found
guilty by a first -instance Court, who files an appeal, which is
still .pending, is the confirmation of his guilt by the reviewing
Court—the Appeal Court.

When a seat is vacated, a Representative is finally unseated.
There is no provision in the Congstitution for a Representative,
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unseaied from the House on the ground of conviction of an
offence of dishonesty or moral turpitute, to revert to the House
if acquitted by the Appeal Court. A narrow interpretation of
the term *‘convicted”, confiung conviction to the first instance
Court, whe:e an appeal was filed, would be unrcasonable and
would lead to absurdity. Though appeals must be heard as
expeditiously as possible, we would again—if a narrow inter-
pretation to the term ‘“‘convicted” is given—be faced with a
further absurdity: A by-election shall be held within a period
not exceeding 45 days of the occurrcnce of the vacancy, under
Art, 66.2 of the Constitution, for the filling of the vacancy. The
successful candidate in the by-election will take his seat in
the Housc. If the unseated Representative is successful before
the Appeal Court, either by acquittal or by an order for retrial,
the by-elections would be in vain. There is no provision in
the Constitution and no machinery for expelling one of the two
—the unseated Member and the newly elected Member—{rom
the House. This would be a monstrous situation.

This could not have been the intention of the drafters of the
Constitution. When they made the highest judiciary the inter-
preters of the Constitution and the arbiters of its application,
they definitely expected that the judiciaty would interpret the
Constitution in such a way as to give efficacy toit and smooth
parliamentaty life to the people of the country.

*‘Conviction” in the sense of Articles 64 and 71 of the Consti-
tution is a final conviction. A conviction does not become final
and does not acquire the force of res judicata until it is affirmed
on appeal or the time of appeal has expired. A person convicted
by a first instance Court, pending his appeal, is still a person
*‘charged with a c¢riminal offence”. This reasoning may not
strictly apply under the English Criminal Law but is clear that
in a number of continental countries this is law. The Constitu-
tion is not to be interpreted having regard to the Criminal Proce-
dure or the Criminal Law but, on the contrary, the laws have to
be construed sukject to the Constitution.

The opinions of the Commissien and the decisions of the
European Court of Human Righis lend support to this inter-
pretation.

In Delcourt case, 13 Yearbook, p. 1100, at p. 1120, we read:-
“Thus, a criminal charge is not really ‘determined’ as
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long as the verdict of acquittal or conviction has not become
final. Criminal proceedings form an eatity and mut, in
the ordinary way terminate in an enforceable dccision.
Proceedings in cassation are one special stage of the criminal
proceedings and their consequences may prove deciuive
for the accused. o e e i e

Article 6(1) of the Convention does not, it is true, compe)
the Contracting States to set up Courts of appeal or of
cassation. The judgment of the Court of Appeal may
depend in diffecent degrees on the position of the person
concerned. He loses his status of 4 ‘convicted’ person
when a decision is quashed™.

The respondent appealed against his conviction and sentence
by the Assize Court of Larnaca. His appeal is pending. We
cannot prejudge the outcome of the appeal. His conviction
may be quashed or a retrial may be ordered or it may be con-
firmed.

For the foregoing and in view of the pendency of his appeal
against conviction, [ am firmly of the view that, for the purpose
of Articles 64(¢) and 71{c), he has not yet been convicted and,
therefore, his seat in the House has not become vacant; he conti-
nues to be a Member of the House untit final conviction by the
Court of Appeal.

C. LEAVE FOR IMPRISONMENT:

An appeal does not suspend the execution of the sentence of
imprisonment. Leave, however, of this Court is required for
the imprisonment of a Representative.

Having regard to the offences, the nature thereof and the
period of imprisonment imposed by the trial Court, I would have
granted leave, under Axticle 83.2 of the Constitution, for the
imprisonment of the respondent forthwith but, as the majority
of this Court decided that the respondent is no more a Member
of the House, | need not do so.

TRIANTAFYLLIDES P.; The outcome of the present application
is that which is stated in the judgments delivered by the majority
of the Court.

Order accordingly.

305


http://CL.fi

