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Respordents- Blaintifts.

(Civil, Appeal No. 6628).

Arbitration—Arbitratiom  cluuse—Stay  of* proceedings—Section 8

of the Arbitration haw, Cap: 4—Discretion of the Court—R8rin-
viples applicabiv—Rafusal 1ov stay- proceedings on: the ground
thot: the time for. the commencement. of arbitration: proceedings
had lapsed whereas it had not—Ser aside as-it: has not been based
on: the actnally existing at the matcrigh time situation—Stay of
proceedings ordered by Court: of Appeal.

This was.an appeal against the dismissal of an application: for
anorder-under section 8* of the Arbitration Law, Cap. 4, staying
the proceedings. in an admiralty action. The refusal to» make
an aider under section: 8, above,. appeared to have been based,
mainly, on the view that the time for the commencement of the
arbitration proceedings had lapsed and that the commencement
of such' proceedings. was not possible- without an' extension of
time being agreed to by-the appellants against. whom the respond-
ents had the claim which gave rise-10 the filing of the action.
The trial Judge, also, found that there was discouragement of
the respondents by the: appellants to. proceed to arbitration
due to refusal of the appellants to agree to: an extension of
time for this purpose: Actually, however, at the time when
the admiralty action concermed was filed' the time for the com-
mencement of arbitration proceedings had not yet lapsed and

Section B is quoted in full at p. 851 post.
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no extension of time was, therefore, necessary m order to enable
the respondents to take steps for the setung in motion of the
arbitration process

Held, (1) that1f 1t was not convenieat tor the respondents 1o take
steps for the settmg m mouon of the arbitralion process withim
the time available before the lapse of the relevant period that
15 a situauon which was eatirely different from the basis on
which the tnal Judge reached his deciston which 1s challenged
by this appeal, and that, therefore, the refusal of the tnal Judge
to stay the proceedmgs must be set aside since 1t has not been
based on the actually existing at the material trme situation

(2) That bearing in mind all the relevant principles, as regards
the exercise of the discretionary powers i relation to grantimg
a stay of proceedings in an action m order Lo enable a party
to refer the dispute 10 arbitiation, this 1s a proper case in which
lo make, and 1t 15 bereby made, an order for the stay of the pro-
ceedings m the admuralty action i question. under section 8
of Cap 4

Appeal allow.d

Cases roferred to
Skalhotoun v Pelckanos (1976) 1 CLR 251,
Hevman v Durwins Lud [1942). 1 All ER 337

Appeal.

Appeal by defendant against the judgment of a Judge of the
Supreme Ccurt of Cypius (Hadjpanastassiou, J.) dated the
25th Qctober, 1983 (Admuralty Action No 404/78) whereby
his application for an order under section 8§ of the Arhitration
Law, Cap. 4, staying the proceedings in the above Admiralty
Action was dismussed

L Papaplulippou, for the appellants.
C. Hadploannou, for the respondents.

TRIANTAFYLLIDES P gave the following judgment of the Court
This 15 an appeal from the judgment of a Judge of this Court
by means of which there was dismissed an application for an
order under section & of the Arbitration Law, Cap. 4, staymng
the proceedings ;. admuralty action No 404/78.
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1 C.LR Alkostar v, La Societe Triantafyllides P,

The said section 8 reads as follows:

“3. If any party to an arbitration agreement, or any
person claiming through or under him, commences any
legal proceedings in any Court against any other party
to the arbitration agreement or any person claiming through
or under him, in respect of any marter agreed 1o be referred,
any party to such legal proceedings may at any time after
appeatrance, and before delivering any pleadings or taking
any other steps in the proceedings, apply to that Court
to stay the proceedings, and that Court, if satisfied that
there is no sufficient reason why the matter should not be
referred in accordance with the arbitration agreement and
that the applicant was, at the time when the proceedings
were commenced, and still remains, ready and willing to
do all things necessary to the proper conduct of the arbi-
tration, may make an order siaying the proceedings™.

The refusal of the trial Judge vo make an order under section
8, above, appears to have been based, mainly, on the view that
the time for the commencement of the arbitration proceedings
had iapsed and that the commencement of such proceedings was
not possible without an extension of time being agreed to by
the appeliants against whom the respondents had the claim
which gave rise to the filing of the aforesaid action.

The learned trial Judge, after having expounded at length
and correctly, indeed, the relevant legal principles, proceeded,
on the basis of his aforementioned view, to find that there was
discouragement of the respondents by the appellants to proceed
to arbitration due to refusal of the appellants to agree to an
extension of time for this purpose.

Actually, however, at the time when the admiralty action
concerned was filed the time for the commencement of arbitration
proceedings had not yet lapsed and no extension of time was,
therefore, necessary in order to enable the respondents to take
steps for the seiting in motion of the arbitration process.

If it was not convenient for the respondents to do so within
the time available before the lapse of the relevant period that
is a situation which was entirely different from the basis, as
aforesaid, on which the trial Judge reached his decision which
is challenged by this appeal.
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We have. therefore, to set aside the refusal of the trial Judge
1o sty the proceedings in the' admiralty action since it has not
been based'onithe actually-existing at the'material time.situation.

The next thing witich we had to- consider. was. whether. we
should order that the application for stay of proceedings should'
be heard. again' by another Judge of this Court or whether we
shiould. exercise ourselves the discretionary powers which the
irial Judge' could have exercised on the basis of the correct
situation; and. we have decided to adopt the lawter course.

We doinot agiee with: counsel for the respondents that there
existss o reali dispute: between the parties; on the contrary,. on.
the fuce® of the record, there exists, in our opinion, a dispute
which could be referred’ to arbitration.

Bearing, ini mind' all. the' relevant principles as regards the:
exercise: of the: discretionary powers in relation. to- granting a
sty of proceedings: in. an. action. in order 1o enable a party to
refer the dispute tor arbitration (see, inter alia, Skaliotou v..
Peleianos, (1976) I C.L.R. 251, and Heyman v. Darwins Lid.,
[1942]: 1. All E.R. 337), we'hold that this is a proper case'in which
tormdke; and- we'do make; an order for. the stay of the proceed-
mygs in' the admiraity action' in question, under section: 8 of Cap.
4

As regards costs we have decided that the respondents have
o' pay 10 the  appellants both the costs before the trial Judge
and' ine this appeal.

Appeal allowed.
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