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[SavvipEes, 1.]
IN THE MATTER. OF ARTICLE 146 OF THE CONSTITUTION
NICOS FALAS, _

Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR AND
THE MINISTRY TO THE PRESIDENT,

Respondent.

(Case No. 196/81),

Recourse for annulment—Abatement—Recourse against  decision
concerning publication of election notifications—Even though
a new proper decision for publication cannot be taken since the
elections are over, once the monetary interest resulting from
the sub judice decision still exists the recourse has not been abated.

Administrative act—Meaning and requirements of—Decision of
Returning Officer relating to publication of election nonflca-
tions—An administrative act.

Administrative acts or decisions—Executory act—Act of execution—
Decision concerning publication of election notifications—Taken
by Ministry to President and given effect to by Director of the
Public Information Office on instructions of the Minister—
Act of the Director not executory but an act of execution.

Elections—Parliamentary  elections — Election  notification — Pub-
lication—Competent organ to decide for the publication the
Returning Officer—Section 27(3) of the Election of Members
of the House of Representatives Law, 1979 (Law T2{79)-Mi-
nistry to the President has no competency in the matter—The-
refore any decision taken by any organ other than the Retur-
ning Officer was not warranted by Law and was taken arbit-
rarily by an incompetent organ—No claim for discriminatory
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treatment can be based on a decision taken by an incompetent
organ—Since theie cannot be discriminatony treatment in o an
unlawful act.

Constuutional  Law—Equality — Discrimination—Articles 28 and
6 of the Consmmnion—TIhere cannot be discriminatory treat-
ment in an unlawful act—Decision concerning publication of
election nonfications in daily but not in weekly newspapers—
Reasonable differenniations can be allowed in the application
of Arnicle 28 of the Constitution—Differentiation between daily
and weekly newspapers a reasonable one—No discrimination
or unequal treatment.

The applicant 1n thus recourse was the editor of ““Amohostos™
weekly newspaper In wview of the then forthcoming elecuons
of the members of the House of Representatives the Returmng
Oflicer for the elecuons deaided to publish certain notfications
concerming the elections n the daly newspapers only. ‘The
Ministry to the President decided to publish the said noufications
in the daly and weekly newspapers, as well as other weekly pub-
lications, such as magazines, but not in the newspaper of the ap-
plicant. The Director of the Public Information Oftice (**P.1 O”)
acting on the instructions of the Muustry to the President gave the
notification for publication to other newspapers but not to the
newspaper of apphcant. By means of this recourse the apphcant
prayed for -

{1) A declaration of the Court that the act and/or decision of the
Director of the P [ O not to give for publication to the news-
paper “‘Amochostos” the notification for the elections of 1981,
while same was given to all daily and weekly newspapers should
be declared null and void and of no legal effect whatsoever

{2) A declaration that the omssion of the Direcior of the P.1.O.
to give for publication the notification for the 1981 elections
should not have been made.

On the questions -

(a) Whether the Returming Officer was functus officio, since the
elections were over and, therefore, if the recourse succeeded,
a new publication of the notification of the elections which
already had taken place m 198! could not be made.

(b) Whether there was no adminstrative act n the recourse.
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{c) Whether the act of the P.1.O. complained of was, in the circu-

mstances of the case, an executory act.

(d) Whether as a result of the decision of the Returning Officer,

the applicant can have any complaint for discriminatory treat-
ment.

Held, (1) that although the said decision was only of a short
duration, 1t has produced certain results which still exist (the
loss of the profit which results to a newspaper from the public-
ation and which, according to the contention of the applicant,
in this case amounted to £11,227.500 mils}; that, therefore,
the fact that if this recourse succeeds a new proper decision
for the publication cannot be taken, is immaterial, because,
once the said monetary interest which resulted from the sub
Jjudice decision still exists, it is a sufficient ground for the Court
to adjudicate on the matter; accordingly this recourse is not
by any means abated and the applicant has a legitimate interest
which is still existing to pursue it to the end.

{2) That the act of the Returning Officer is an administrative
act, as it satisfies the requirements of the definition of an admi-
nistrative act in that (a) it is an expression of will; (b) it comes

-from an administrative organ; (c) it is of unilateral nature and
{(d) it regulates the legal situation applicable in the particular
instance

(3) That since the decision given effect to was not the decision
of the Director of the P.1.Q. who gave the notification for public-
ation to the newspapers acting on the instructions of the
Minister to the President the act of the Director was not
executory but was an act of execution of a decision.

{4) That the only competent organ to decide for the publication
was the Returning Officer (see section 27(3) of the Election of
Members of the House of Representatives Law, 1979 (Law
72/79)); that the Ministry to the President had no competency
in the matter; that, therefore, any decision taken by any organ
other than the Returning Officer was not warranted by law
and was taken arbitrarily by an incompetent organ which cannot
usurp the function and the discretion of another organ entrusted
with such power by the law; accordingly the prayer of the
applicant in so far as the decision of respondent 2 is concerned,
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cannot be granted, as the applicant cannot base his claim on
such decision which, is void, as being unwarranted by law,
and taken by an incompetent organ arbitrarily. There cannot
be discriminatory treatment in an unlawful act, since there
is no equality in this respect.

(5) That the decision of the Returning Officer was taken in
the exercise of powers vested in him by section 27(3) of Law
72{79 and there is no evidence of any abuse or excess of his
said power; that he has set down certain criteria for his choice
of the newspapers in which the notification was to be published,
which were reasonable and in the circumstances of the case
the applicant has failed to establish that the discretion of the
Returning Officer was wrongly exercised; that, therefore, the
contention of unequality of treatment as a result of the decision
of the Returning Officer cannot succeed; that reasonable
differentiations are allowed in the application of Article 28
of the Constitution; and that the differentiation by the Returning
Officer between daily and weekly newspapers was a reasonable
one in the circumstances, and the newspaper of the applicant
was not falling within the category of daily newspapers.

Application dismissed.

Cases referred to:

Christofides v. CYTA (1979) 3 C.LR. 99;
Karaparakis v. Republic (1982) 3 C.L.R. 88 at p. 93;
Christodoulides v. The Republic (1978) 3 C.L.R. 189 at p.192;

Christodoulides v. The Republic (1978) 3 C.L.R. 193 at pp. 195-
197;

Colocassides Estate Lid. and Another v. Republic (1977) 3 C.L.R.
205;

Phoenicia Hotels v. The Republic (1978) 3 C.L.R. 94 at p. 9§;
Hadjianastassiou v. The Republic (1982) 3 C.L.R. 672 at p. 674;
Proestou v. The Republic (1981) 3 C.L.R. 314 at p. 320;

Karayianni v. Educational Service Committee (1979} 3 C.L.R.
371 at p. 378;

Decisions of the Greek Council of State in Cases 1118/34, 1121/54.
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"Recourse

Recourse against the decision of the Director of the P.1.O.
not to give for publication to the newspaper “Amohostos’”
the notification for the elections of 1981.

L.N. Clerides, for the applicant.

S. Georghiades, Senior Counsel of the Republic, for the
respondent. -
Cur. adv. vult.

SavviDes- J. read the following judgment. The applicant
in this ¢ase is the editor of ‘Amohostos’ weekly newspaper.

" In view of the then forthcoming elections of the Members

of the House of Representatives (which took place on the
24th May, 1981), the Director of the P.LO. gave notifications
for the said elections for publication to a number of news-
papers both daily and weekly, as well as to certain weekly
magazines and other publications, with the exception of the
newspaper of the applicant. The applicant proceeded and
published the said notification on his own initiative in his
aforesaid newspaper on or about the 16th May, 1981.

The present recourse which was filed on the 4th June, 1981
is directed against the Republic of Cyprus through the Mini-
stry of Interior and the Ministry to the President. The appli-
cant prays for-

(1) a declaration of the Court that the act andfor decision
of the Director of the P.1.O. not to give for publication
to the newspaper “Amohostos” the notification for
the elections of 1981, while same was given to all dgily
and weekly newspapers should be declared null and
void and of no legal effect whatsoever.

(2) "A declaration that the omission of the Director of the
P.1.O. to give for publication the notification for the
1981 elections should not have been made.

The legal grounds on which the recourse is based, as set
out in the application, are the following:

*“(1) The sub judice act-andfor decision of the Director
of the P.1.O. not to give for publication to the applicant
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the notification for the elections of 198] amounts to a
manifest violation of Article 28 of the Constitution of
the Republic of Cyprus and should, therefore, be declared
void and of no legal effect whatsoever.

(2) Also, the omission of the Director of the P.I.O. to
give the above notification for publication to the applicant
amounts to a manifest violation of Article 28 of the Consti-
tution of the Republic of Cyprus and should not have
been made”.

In his address learned counsel for applicant contended that
the applicant was treated in a discriminatory manner vis-a-
vis other newspapers in that the notification was published
in all newspapers, both daily and weekly, except ‘‘Amohostos”,
which amounts to an arbitrary violation by the respondents
of the principle of equality.

Various points of law were raised, on the other hand, by
learned counsel for the respondents in his address. One of
such points is that the Returning Officer is now functus officio,
since the elections are over and, therefore, if the recourse suc-
ceeds, a new publication of the notification of the elections
which already had taken place in 1981, could not be made.

I shall deal with this contention first. 1 find such contention
untenable on the ground that although the said decision was
only of a short duration, it has produced certain results which
still exist {the loss of the profit which results to a newspaper
from the publication and which, according to the contention
of the applicant in this case amounted to £11,227.500 mils).
Therefore, the fact that if this recourse succeeds a new proper
decision for the publication cannot be taken, is immaterial
because, once the said monetary interest which resulted from
the sub judice decision still exists, it is a sufficient ground for
the Court to adjudicate on the matter (see Christophides v.
CYTA (1979) 3 C.L.R. 99, Karapataki v. Republic (1982) 3
C.L.R. 88 at p. 93 where other authorities are cited on the
point. Also, Christodoulides v. The Republic through the Mini-
ster of Education (1978) 3 C.L.R. 189 at p. 192 and Christo-
doulides v. The Republic through (1) The Minister of Interior
and Defence and (2) The Headquarters of the National Guard
(1978) 3 C.L.R. 193 at pp. 195 - 197). Having found that this
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recourse is not by any means abated the applicant has a legi-
timate interest which is still existing to pursue it to the end
and I shall, therefore, proceed to consider the other legal points.

Counsel for the respondents contended that there is no
administrative act in this recourse. Before examining this
contention, I wish to clarify the situation as to the facts which
led to the present recourse. In fact, io this case there are two
decisions involved. The first one is a decision of the Returning
Officer for the elections to publish the said notifications in
the daily newspapers only. The second one is a decision taken
by the Ministry to the President to publish the notification
in the daily and weekly newspapers, as well as other weekly
publications, such as magazines, but not including the news-
paper of the applicant. There is also the act of the Director
of the P.I.O. to give the notification which was sent to him
for publication.

This recourse was filed both against the Minister of Interior
who is the appropriate authority under The Election of the
Members of the House of Representatives Law, 1979 (Law
72/79), to carry out the elections, and the Ministry to the Pre-
sident to whose decisions the Director of the P.I1.O. gave effect.
Having briefly dealt with the facts which preceded the public-
ation, 1 am coming to examine first whether the decision of
the Returning Officer amounts to an administrative act.

I find myself unable to accept the contention of counsel
for the respondents that it does not so amount., The defini-
tion of an administrative act is to be found in all textbooks
of Greek Administrative Law and in a number of cases of our
Court. In Stassinopoulos “Lessons on Administrative Law™
1972 Edition, at page 221 it is stated that:

“ ‘Opiopds Tiis SiownTikfis mpdlews.—'Emi i Pdoer Téw
txtebbvToov, Opilopev THY &rouwdyy BiownTikiy mpd§iv g
BhAwow Pouvlfigews Trpospyouévny &k BioiknTikoU dpydwou,
kabopllouocav B¢ povouepdys Tl Béov va loxin s Sixoiov
&v Ti &rolki] mepirrdosl. Koatd Tdv Spiopdv TolUrov, 1y
fwoia dvodVeTton els T& Efis oToyela:

a) ‘H downney mwpdfis elvan SMAwors PouAfioews, P)
mrpofpxeTon £ Spydvou SiownTikol, y) elvan ¢uoews povo-
pepols, xal 8) xoBopiler 71 Btov va loyln s Bixenov bv 1
&ropxi] TEpIWT@OEL”,
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(“‘Definition of administrative act.—On the basis of what has
been stated, we define individual administrative act as an exp-
ression of will emanating from an administrative organ, defin-
ing unilaterally what must be the Law in the individual case.
According io this definition the meaning is analysed in the
following elements:

a) The administrative act is an expression of will, (b) emanates
from an administrative organ, (c) is of a unilateral character
and (d) defines what must be the Law as just in the individual
case’’).

Then he goes on to mention that “in the notion of admini-
strative acts, are not inpcluded (a) acts which do not contain
an expression of will such as material actions; (b) expressions
of will of non-administrative but legisiative or judicial organs;
(c) acts having not a unilateral but a bilateral nature, such
as administrative contracts; and (d) acts not containing a
definition of law or as they are called non-executory admini-
strative acts that is, either acts preceding the executory act
such as circulars and opinions, preparatory acts, calls for
apology etc. or acts following the executory act, such as acts
of interpretation, acts of execution, confirmatory acts, etc™.

Applying the above-mentioned test to the present case 1
find that the act of the Returning Officer is an administrative
act, as it satisfies the requirements of the definition of an admini-
strative act in that (a) it is an expression of will; (b) it comes
from an administrative organ; (c) it is of unilateral nature and
(d) it regulates the legal situation applicable in the particular
instance.

I come next to examine whether the act of the P.I.O. com-
plained of is, in the circumstances of the case, an executory
act. The decision given effect to was not the decision of the
Director of the P.1.O. He gave the notification for public-
ation to the newspapers acting on the instructions of the
Ministry to the President. By a letter sent by the Director-
General of the Ministry of Interior on the 23rd June, 1982
in answer to a letter sent to the Minister of Interior by the
applicant, dated 21st June, 1982, it was brought to the notice
of the applicant that the Ministry of Interior sent the list of
the newspapers in which the notice of the elections was to be
published in accordance with the decision taken by the Return-
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ing Officer who was the appropriate organ under the Law to
decide in which newspapers the publication was te be made. The
decision of the Returning Officer was that the publication was
to be made only in the daily newspapers. It appears from
the opposition and the addresses of the parties that the decision
for publication to all other newspapers and magazines except
the daily ones, was taken by the Ministry to the President
under which, according to the Estimates, the P.I.O. functions.

In Tsatsos ‘Application for annulment’’ it is stated at pages
127, 128, 129:

“59.—Al wpdtas Exvehdoews Btv elven Trpdfers ExTeAsoTai.
TolUTou Evexa Tns Tpdlews ExTehdéoews mpoUmroTiCeran Tpdbis
beredsoth) BexTikt) mpooBoAfis. ‘H Bid mpéfews ExreAiora
txppalopbvn PoUAnois Stv elvan Toods al@imapkTos, &AM
dvagépeTon obowwbdx els ™y wp&lv, Tis dmolas dmoTehol-
ow iréAeqw xai THv émolov ABUvavro vé TpocPdiwoiv
ol &biagepbusvor xal Tijs dwolas 1 dxipwors Bid TapdPaaiv
ToU vouov fifehe karacThoe &SUvaTov T wpaEv ixTeEAbaEws.
Elvan B¢ &rapdBekros 1) wpooPorhy Tév mpéfecwv EkTeMboews
Syr pdvov breeibty oUBlv GmoTéAsoua wapdyouv, ARG kai
B1611, dv tylveto ToUTo BexTdv, fifeAey &méABa xor’ ovolow
mapdraots, dvloTe pdhoTa & &meipov, Tis Tpobeouias
wpds doxnow Tou &vBlxov péoov Tijs alThoews dxvpdorws
koetd Tiis Axredoupbims wpdfews, ToUd dwep dvrikeirar wpo-
povsy els Ty dpydy Tiis dogodelas TV ouvohhory &

(““59—Acts of execution are not executory acts. Because
of this, for the act of execution an executory act liable
to a recourse is presupposed. The expressed will by an
act of execution is not by any means self-existent but it
refers essentially to the act of which they constitute execu-
tion and which the interested parties could attack and
whose annulment for contravention of the law would
make impossible the act of execution. The attack of
acts of execution is unacceptable not only because they
do not produce any result, but also, if this were to be
accepted, there would come in substance a postpone--
ment, sometimes indefinitely, of the time limit for exer-
cising the legal right of application for annulment of
the act of execution, which is obviously contrary to the
principle of security of transactions™).
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And in the Conclusions from the Case Law of the Greek
Council of State (1929-1959) 240, paragraph dd under the
subtitle Tlpdeis tkrehéoews (“Acts of execution™)

“MeTd v ESoov Tiis ékTedeaTiis mpdews, 8i° fis émépxeTan
To oxomnfity Ewopov dmroTéAsoua, AapPdvour auvhifices Xwpav
Bidgopa pérpa kod dvEpyain teivovoat eig T ExTéAcow
autiis. Al ToiaUton mpdleis fxTehdotws oTepoUVTON EKTe-
AeoToU yapoxTiipos kai dmapodikTws TposPdhiovTan aUTo-
TeEAGs &' aiTfiosws Axupooews.

Eidixcrrepov, mpdleis &kvedioews ouvioToUv ai mpddeis &
v kowoTtroisiton érépar dxredeoThy p&fis, T dvakowouTa,
fj YvwoTOTOIEITOr TO TEPIEXOHEVOV CUTHS, T TOopéXETal
&mAn eiBotroinois &v oytoe Tpds TavuTny. Emrions pf &xre-
AeoThy wpBEiv ikTeAtoews dmoTeAel 1) &mAT, BiaPiBaoTiki
mpd&lis fi f SraTayrh Tis Aowkfoews Trepl ExTedéoews ETépas
¢xteheaTiis wpddews fi 1 TrpdokAnois Smews oupnopewiii
TiIs Tpds UploTapévny EkTeAsoTiv Tpdb”.

(“After the issue of an executory act, by which the in-
tended legal result emanates, usually various steps and
acts of execution aiming at its execution, take place. These
acts of execution lack an executory character and are
unacceptably attacked independently by a recourse for
annulment. '

Particularly acts of execution are constituted of acts by
virtue of which another executory act is communicated
or its contents are communicated or made known or a
simple notice is given in respect of it. Also non—executory
act of execution constitutes the simple forwarding act
or the order of the Administration about the execution
of another executory act or the invitation to someone
to conform with an existing executory act™).

I, therefore, find that the above act of the Director of the
P.L.O. is not executory but is an act of execution of a decician

As to acts of execution or executory administrative acts,
see Colocassides Estate Lid. and Another v. The Republic (1977)
3 C.LR. 20s.
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It has been common ground for both counsel that the Mini-
stry to the President or any other body, with the exception
of the Returning Officer was an incompetent body to take
any decision for the publication of the notification to any
newspapers. This contention was raised by counsel for res-
pondent in his address and it has been endorsed by counsel
for the applicant in his reply.

On the question of publication of notification section 27(3)
of the Election of Members of the House of Representatives
Law, 1979 (Law 72/79) provides as follows:

(3} ‘O "Egopos 81&d ywwoToToIfioews, Snupooievopévns g
TorauTas épriuepidas, olas O& Ekpivev eldoyov, xukhogpopouoas
trrds Tiis EkAoyikfis mepigepelas ToUAdyioToy Emrdk fuépas
wpd Tiis Opobeions Bix yneogopiav kai TorkoxoAAoupévns
els weploTrTov pépos Evrods Tis mepipepeios dv Ti) dmolg dwa-
pfper v Opofeioav Auépav kol pav Tis yneogopias,
yvwotomolel & Swdpora, Sieublvoes kai trdyyehpo TV
Umoyneiwv kel TGV TrpoTEwdvTwy kal UmoornpifdvTeov
ToUTous 5 xal Aemrropepeias T Tuxdy SnAcwbivrew ouv-
Suaoudv 1A EKAoyIka TaApoTa kol T dprobiuta EKhoykda
kévrpa perd Astrougpeidy T@v el EkaoTov ToUTwy KaTo-
vepnBéutwv ékhoyéwv”.

(“The Registrar by a notification, published in such
newspapers, as he might consider reasonable, circulating
within the election area at least seven days before the date
fixed for the election and posted in a conspicuons place
within the area, in which he states the fixed day and hour
of the election, notifies the names, addresses and occupa-
tions of the candidates and those proposing them and
seconding them and details of any combinations, the
election sections and the fixed election centres with de-
tails of the electors apportioned at each such centre’).

It is clear from the above that the only competent organ to

” decide for the publication was the Returning Officer. The Mini-
stry to the President had no competency in the matter. There-’
fore, any decision taken by any organ other than the Retur-
ning Officer was not warranted. by law and was taken arbi-
trarily by an incompetent organ which cannot usurp the fun-
ction and the discretion of another organ entrusted with such
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power by the law. (As to the effect of decisions taken by in-
competent organs, see the Cyprus cases, Phoenicia Hotels
v. The Republic (1978) 3 C.L.R. 94 at p. 98 and Hadjianastas-
siou v. The Republic (1982) 3 C.L.R. 672 at p. 674. Also, Con-
clusions from the Case Law cf the Greek Council of State
pp. 105 and 106)

Having reached such conclusion, | find that the prayer of
the applicant in so far as the decision of respondent 2 is con-
cerned, cannot be granted, as the applicant cannot base his
claim on such decision which, as already found, is void, as
_ being unwarranted by law, and taken by an incompetent organ
arbitrarily. There cannot be discriminatory treatment in an
unlawful act, since there is no equality in this respect. In the
Conclusions from the Case Law of the Greek Council of State
(1929 - 1959) p. 158, it is stated:

“ ’Ex ToU dm 1y Aolknoig Stv bpripuooe Ty vépov els GAANY
mepimrwow Stv Snuoupyelran dxupéTns &k TS Epappoyils
Tou &mi Tiis kpwopduns UoBéoews, olre 1) &v TE TrapeA@vTi
i fvevr Eripwov 1mpooddTrav, yevoudvn uf vouos Svépyaia
Tis Alowfioews Snuioupyel xal Umoxpéwow oaUTiis dmraws
érovaAdBn Spolopdpews THY Tap&Paciv’,

(“*Because the Administration did not enforce the law
in another case, no annulment is created either by its ap-
plication in the case under consideration nor its past un-
lawful act of the administration towards other persons
create any obligation for it to repeat likewise the contra-
vention’).

(see, also, the cases of the Greek Council of State 1118, 1121/54.
Relevant in this connection are also the cases of Proestou v.
The Republic (1981) 3 C.L.R. 314 at p. 320, and Karayianni
v. Educational Service Committee (1979) 3 C.L.R. 371 at p.
378 where other authorities on the point are also mentioned).

I am lastly coming to examine whether as a resuit of the
decision of the Returning Officer, the applicant can have any
complaint for discriminatory treatment. The decision of the
Returning Officer was taken in the exercise of powers vested
in him by section 27(3) of Law 72/79 and there is no evidence
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of any abuse or excess of his said power, He has set down
certain criteria for his choice of the newspapers in which the
notification was to be published, which were reasonable and
in the circumstances of the case the applicant has failed to
establish that the discretion of the Returning Officer was wrongly
exercised. Therefore, the contention of unequality of treat-
ment as a result of the decision of the Returning Officer, cannot
succeed, It has been stated time and again, in a number of
cases by this Court that reasonable differentiations are allowed
in the application of Article 28 of the Constitution. The dif-
ferentiation by the Returning Officer between daily and weekly
newspapers was a reasonable one in the circumstances, and
the newspaper of the applicant was not falling within the category
of daily newspapers.

In the result, this recourse fails but in the circumstances
[ make no order for costs.

Recourse dismissed with no order as
to cosis.

535



