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[TRIANTAFYLLIDES, P., A. LOIzou, MALACHTOS, SAVVIDES.
StyvLianipes, Pixus, JJ.]

INTHE MATTER OF AN APPLICATION BY THE ATTORNEY-
GENERAL OF THE REPUBLIC FOR AN ORDER OF EXTRA-
DITION UNDER THE FUGITIVE OFFENDERS LAW, 1970,

AND

IN THE MATTER OF KHAFFAFE SHARIF ZAMIN, OF IRAN,
Respondent.

{Question of Luw Reserved No. 189),

Criminal Procedure—Question of Law Reserved-—Section 148(1) of
the Criminal Procedure Law, Cap. 155—Desirable for trial Judge
to record its views on the particular guestion of law—Need that
such question be phrased precisely and clearly— Extradition pro-
ceedings under the Extradition of Fugitive Offenders Law, 1970
(Law 97/710)—Not an exercise of “criminal jurisdiction’ in the
sense of the above section 148(1)--No question of Law can be
reserved thereunder in such proceedings.

Extradition proceedings—They are not “criminal proceedings’” in the

sense of section 148(1) of the Crimingl Procedure Law, Cap.155. .

The sole issuc in this case was whether in extradition proceed-
ings under the Extradition of Fugitive Offenders Law, 1970 (Law
97/70) a question of law may be reserved under section 148 of
the Criminal Procedure Law, Cap. 155,

Held, that bearing in mind the reference in section 148(1} to
the term ““trial”, in conjunction with the provisions of subsection
{3) of section 148, this Court is of the view that the proceedings
in which the two questions of law were reserved, that is the
extradition proceedings concerned, were not an exercise of
“criminal jurisdiction” in the sense of section 148(1) (see, also,
the definition of *“criminal proceedings’ in section 2 of Cap. 155,
the definition of “criminal proceedings’” and “civil proceedings”™
in section 2 of the Courts of Justice Law, 1960 {Law 14/60)); and
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that, therefore, the questions of law which were reserved do not
come within the ambit of section 148(1) of Cap. 155 and cannot
be dealt with under its provisions.

Held, further, that the reference to a preliminary inquiry in the
context of subsection {2) of section 9 of Law 97/70 does not
render the extradition proceedings a preliminary inquiry as
such. 1t merely prescribes the procedure to be followed, but in
no way purports to define -the character of such proceedings.

Observations :

(1) 1t is desirable and a sound practice for the trial Court to
record it views on the particular question of law before the
Supreme Court is invited to express its opinion on it

(2) Even when a question of law is reserved, under section
148 as it stands now, on the application of the Attorney-General,
it is necessary, as a matter of proper practice, for the trial Court
to ensure that counsel appearing for the Attorney-General
phrases such question in a manner making it possible 1o emerge
from it precisely and clearly the issue of law on which it is ex-
pected that the Supreme Court will give its opinion.

Cases referred to:

Republic v, Sampson (1977) 2 C.L.R. | at p. 72

Question of Law Reserved.

Question of law reserved by the District Court of Limassol
(Korfiotis, D.J.) for the opinion of the Supreme Court under
section 148 of the Criminal Procedure Law, Cap. 155 relative
to a ruling of the said District Court made in the course of the
hearing of Criminal Application No. 1/82 filed by the Attorney-
General of the Republic, for an extradition order under section
7 of the Extradition of Fugitive Offenders Law, 1970 (Law No.
97/70), against the respondent. '

A. M. Angelides, Senior Counsel of the Republic, for
the applicant.

A. Myrianthis with G. Cacoyiannis and J. Phaedonos,
for the respondent.

TRIANTAFYLLIDES P. read the following judgment of the Court.
On 22nd February 1982 a judge of the District Court of Limassol,

189



Triantafvlliides P. Io re Zamin (1983)

while dealing with an application by the Attorney-General of
the Republic for an extradition order under section 7 of the
Extradition of Fugitive Offenders Law, 1970 (Law 97/70), re-
served, on the application of counsel appearing for the Attorney
-General, two questjons of law for the opinion of the Supreiae
Court, under section 148 of the Criminal Procedure Law, Cap.
155.

It appears that serious issues are, indeed, involved in the

questions reserved, especially as regards the application of

section 88 of Cap. 155 in conjunction with section 30(5) of the
Narcotic Drugs and Psychotropic Substances Law, 1977 (Law
29/77).

Before, however, proceeding any further we would like to
point out the following:

First, that the application to reserve the two questions of law
was made just when the trial Judge was about to give his ruling
in relation to the legal issues involved; and we would like to
draw attention, in this respect, to the very pertinent, and in our
view correct, observations of our brother Mr. Justice A. Loizou
in The Republic v. Sampson, (1977} 2 C.L.R. 1, 72, to the effect
that it is desirable and a sound practice for the trial Court to
record its views on the particular question of law before the
Supreme Court is invited to express its opinion on it.

Secondly, that even when a question of law is reserved, under
section 148 as it stands now, on the application of the Attorney-
General, it is necessary, as a matter of proper practice, for the
trial Court to ensure that counsel appearing for the Attorney-
General phrases such question in a manner making it possible
to emerge from it precisely and clearly the issue of law on which
it is expected that the Supreme Court will give its opinion.

Next, prior to dealing with the substance of the matter, we
have had to examine first the preliminary issue of whether the
procedure of applying for questions of law to be reserved under
sectior 148 of Cap. 155 could have been resorted to on this

occasion:
The said section 148 reads as follows:

“148.(1) Any Court exercising criminal jurisdiction may,
and upon application by the Attorney-General shall, at
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any stage of the proceedings, reserve a question of law
arising during the trial of any person for the opinion of the
Supreme Court.

(2) In every such case the President of the Assize Court
or the trial Judge, as the case may be, shall make a record
of the question reserved with the circumstances upon which
the same has arisen and shall transimit a copy thereof to the
Chief Registrar. .

(3) The Supreme Court shall consider and determine
the question reserved and may -

(a) if thc Court has convicted the accused -

(i) confirm the conviction;

(ii} quash the conviction, in which case the accused
shall be acquitted;

(iii) direct that the judgment of the Court shall be set
aside and that, instead thereof, judgment shall
be given by the Court as ought to have been given
at the trial;

(b) if the Court has not delivered its judgment, remit
the case to it .with the opinion of the Supreme Court
upon the question reserved.”

Bearing in imind the reference in section 148(1) to the term
“trial”, in conjunction with the provisions of subsection (3) of
section 148, we are of the view that the proceedings in which the
two questions of law were reserved, that is the extradition pro-
ceedings concerned, were not an exercise of ‘“criminal juris-
diction” in the sense of section 148(1); and this view is strengt-
hened when we examine the definition of “criminal proceedings’”
in section 2 of Cap. 155, which reads as follows:

“‘criminal proceedings’ and cognate expressions mean any
proceedings instituted before any Court against any person
to obtain punishment of such person for any offence against
any enactment and includes a preliminary inquiry;”

Our above opinion is further reinforced by the definitions of
“criminal proceeding” and “civil proceeding” in section 2 of
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the Courts of Justice Law, 1960 (Law 14/60), which read as
follows:

“criminal proceeding’ means any proceeding instituted
before any court against any person to obtain pumshment
of such person for any oHence aganst any Law or public
instrument;

("o BaBikaoia’ onpaivel olavdfiroTe Siadikaciav tloa-
youbmv évcrmiov oloudnhmoTe SikaoTtnplov ko oloubdroTe
mpogwtrov Tpds EmlTevliv Tipwpias adtou &' olovBfiToTe
dBiknua B oapdPooy oloudfimoTe vépou # Seurepoyevous
vopoteoias:’")

“‘civil proceeding’ includes any proceeding other than
crimmal proceeding;”

(*“'mohimikn Srabikagia’ meprhapPavel owavdiyoTe Siadikaciav
Ay ] mownapy  Siadikaoiov.”).

It is correct that by section 9(2) of Law 97/70 it 1s provided as
follows:

"9, . ; -

(2). KoB' dgov dgopd s i Sicfayoptvnv Suwduel Tou
Tapévros Gpfipou Biabikaciav, TO EmAngdiv THs &kSdorws
NMixooTiplov kékTnTol, KaTG TO TAnociorepov Buvatdv, THY
authv Siabikaoiav kai Tds alrrds Eoucias ds kal & Biefdy v
Tpoavdkpio SikaoThs, TeptdauPavopdins xai Tiis Efovoias
pds TrpopuAdKicIv fi &déAua Emi éyyunioel Tou eis & doopd
1| #&8ools TpocwWTTOV.

*(2) For the purposes of proceedings under this section
a Court of committal shall have the like jurisdiction and
powers, as nearly as may be, including power to remand
in custody or on bail, as a Judge holding a preliminary

enquiry.

e e e )

In our view, however, the reference to a preliminary inquiry
in the context of subsection (2), above, does not render the
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extradition proceedings a preliminary inquiry as such. It
merely prescribes the procedure to be followed, but in no way
purports to define the character of such proceedings. The
fact that extradition proceedings are, in certain respects, akin
to criminal proceedings should not lead us astray for, as already
found, they are outside the ambit of the exercise of “criminal
jurisdiction” within the context of section 148(1) of Cap. 155;
and this view is confirmed by the fact that there is no provision
under section 10 of Law 97/70 for an appeal to this Court,
under the provisions of Cap. 155, but only a provision for
judicial review by way of an application for habeas corpus.

For all the foregoing reasons we find that the questions of
law which were reserved do not come within the ambit of section
148(1) of Cap. 155 and, therefore, they cannot be dealt with
under its provisions; so, this case is remitted to the trial Court
for further proceedings without this Court having had to answer
such questions of law.

Order accordingly
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