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{STYLIANIDES, 1]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

CHARALAMBOS CHARALAMBIDES,
Applicunt,

¥

1. THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF COMMERCE AND INDUSTRY,
2. CYPRUS TOURISM ORGANIZATION (K.O.T.)
Respondents.

(Case No. 424/81).

Act or decision fn the sense of Article 146.0 of the Constitution—

Which can be made the subject of a recovrse thereunder—Is
a decision which is the result of exercise of an “‘executive or admi-
nistrative authority” in the sense in which such werds are used
in Article 146.1—And must be a decision in the domain of public
law and not of private law-—Lease by Cyprus Tourism Organiza-
tion to applicant of Government property under a contract of
lease—Applicant requested by Organization to deliver vacanr .
possession of the premises by virtue of express provisions of the
contract—QOrganization did not exercise any executive or admi-
nistrative authority—Iis said request no more than an act of a
private landlord—Not an expression of government action or
policy in a matter of touristic development and as such predomi-
nantly intended to serve a public purpose—-But an exercise of
private legal rights—Is within domain of private faw and cannot
be made the subject of a recourse under the above Article.

By a private contract of lease dated 31.5.1979 the Cyprus
Tourism Organization (“K.0Q.T.”) let to the applicant “Dolphin”,
a bar-restaurant at Troodos, owned by the Government of the
Republic of Cyprus and managed by K.O.T. for the peried
1.6.1979-31.12.1980. The duration of the tenancy could be
extended from year to year, but for not more than two years,
by the landlord under terms and conditions 10 be agreed by the
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parties. The duration of the tenancy was extended for one
year from 1.1.J981-31.12.198]. By letter dated 16.9.198}
K.O.T. reminded the applicant that the tenancy agreement
expired on 31.12.1981 and invited him to deliver possession
of the premises. There followed other correspondence between
the parties and on 17.11.1981 applicant filed the present recourse
for a declaration, inter alia, that the decision of the respondents
whercby he was required to deliver possession of “Dolphin™
was null and void and of no effect whatsoever.

The respondents raised the objection that this Court had
RO competence to entertain this recourse as the act or decision
complained of was not an act or decision in the sense of Article
146 of the Constitution.

On the objection:

Held, that a decision or act may be the subject of a recourse
to this Court if it is the result of exercise of an “executive or
administrative authority” in the sense in which such words
ate used in paragraph | of Article 146; that the aforesaid
words must be understood in a strict sense; that an “act™ or
*“decision’” in the sense of paragraph 1 of Article 146 is an act
or decision in the domain only of public law; that civil law
rights in immovable property are, as a rule, matters in the domain
of private law; that acts relating to the management of private
property of the state, ‘that give rise to civil disputes of civil
nature, are within the exclusive competence of the civil Courts;
that the lease of immovable property is such an act of manage-
ment; that the decisions and/or acts, subject-matter of this
recourse, were no more than acts of an ordinary private landlord;
that they were done in virtue of express provisions of this bilateral
agreement; that they were not an expression of governmental
action or policy in a matter of touristic development and as
such predominantly intended to serve a public purpose, but
an exercise of private legal rights derived from the agreement;
that K.O.T. did not exercise any executive or administrative
authority; that, therefore, the subject decisions are within the
domain of private law and cannot be the subject of a recourse
under Article 146.1 of the Constitution; accordingly this recourse
is dismissed for lack of competence of this Court,

Application dismissed.
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Cases referred to:
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HadjiKyriacou v. Theologia Hab}v’fapostolou and Others, 3
RB.C.C. 89;

Valana v. Republic, 3 RS.C.C. 91;

Stamatiou v. The Electricity Authority of Cyprus, 3 R.58.C.C.
44 at pp. 45-46;

Greek Registrar of the Co—operative Societies v. Nicolaides,
{1965) 3 C.L.R. 164;

Silentsia Farms v. Republic (1981) 3 C.L.R. 450 at p. 455;

Charalambides v. Republic, 4 R.S8.C.C. 24;

IL.W.5. Nominee Co. Ltd. v. The Republic (1967) 3 C.L.R. 582;

Mustafa v. Republic (1973) 3 C.L.R. 47;

Poyadjis v. Republic (1975) 3 C.L.R. 378;

Decisions of the Greek Council of State in Cases No. 108771934,
3267/1970, 211/1929.

Recourse.
Recourse against the decision of the respondent inviting the
applicant to deliver possession of “Dolphin™ restaurant.
Chr. Triantafyllides, for the applicant.
S. Papasavvas, Counsel of the Republic, for the respondent.
Cur. adv. vult.

StyLIANIDES J. read the following judgment. Cyprus Tourism
Organization (hereinafter referred to as “K.0.T.”) is a corpora-
tion of public law established by Law No. 54/69. It exercises
administrative power and also manages government imnovable

property. ) .

“Dolphin™, a bar-restaurant at Troodos, owned by the
Government of the Republic of Cyprus, is managed by K.O.T.
By a private contract of lease dated 3[.5.1979 (exhibit No. 1)
K.QO.T. let to the applicant **Dolphin” for the period 1.6,1979-—
31.12.1980. The duration of the tenancy could be extended
from year to year, but not more than two years, by the landlord
under terms and conditions to be agreed by the parties.

The duration of the tenancy was extended for one year from
1.1.1981—31.12.1981. (See exhibit No. 2). K.O.T. by letter
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dated 16,9,1981 (exhibit No. 3) reminded the applicant that
the tenancy agreement expired on 31.12,1981 and invited him
on such date to attend “Dolphin” and deliver 1o them possession
of the premises and the furniture as per Clause No. 14 of the
contract (exhibit No. 1).

On 17.10.1981 applicant’s advocate addressed to K.O.T. a
letter (exhibit No. 4) stating that the applicant is a displaced
person, that the premises in question were used also as his
residence and consequently, as he was protected by the relevant
legislation, he was not bound to quit the premises, On
29.10.1981 K.O.T. rcplied by exhibit No. 5 to the letter of Mr.
Triantafyllides (exhibit No. 4). In exhibit No. 5 it is stated
that by the contract of Jease between the paities the user of
the premises was only as “‘kentron” and not as i1esidence of
the tenant. No leave or licence was ever given by K.O.T. for
the ute of the premises as a dwelling housc; the legislation
governing dwelling houses of displaced petsons was not appli-
cable, and he was requested to deliver possession of the premises
at the date of the expiration of the contract, i.e. on 31.12.198].
in the meantime K.O.T. invited through the press tenders for
the lease of “Dolphin™,

On 30.10.1981 applicant’s advocate by exhibit No. 6 re-
iterated that as his client was a displaced person, he would not
vacate the premises and that the invitation for tenders was
contrary to law. Soon uafterwards the applicant resorted to
this Court,

’

By this recourse he seeks a declaration that the decisions
contained in the letters of 16.9.1981 and 29.10.1981 (exhibits
No. 3 and 5) are null and void and ¢f no effect whatsoever and
that the respondents are precluded from asserting that the legis-
lation relating to dweliing houses of displaced persons—
obviously Law No. 56/78—is not applicable.

The respondents raised the objection that this Court has
no competence to entertain this recourse as the act or decision
complained of is not an act o1 decision in the sense of Atticle
146 of the Constitution. This legal objection, with the consent
of both counszl, was heard as preliminary legal issue.

Learned counsel for the 1espondents submitted that the mana-
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gement of government property under the rules of privats law
and the invocation of a clause of a contract of lease are maiters
of private law. They do not amount to an exercice of an
executive or administrative authority. The act or decision

5 complained of was based on a private contract of lease and was
not a unilateral act of exercice of power by K.O.T.

Learned counsel for the applicant maintained that, having
regard to the nature of the sub—judice decision and the object
it purported to attain, namely, the furtherance of public interest,

10 the financial benefit of the State evinced by the invitation of
tenders for a new lease and the promotion of tourism, it is an
act or decision in the domain of public law and amenable to
the jurisdiction of this Court.

A decision or act may be the subject of a recourse to this

15 Courtif it'is the 1esult of exercice of an “executive or administra-

tive authority” in the sense in which such words are used in

paragraph | of Article 146. The aforesaid words must be

understood in a strict sense. An “act” or “decision” in the

sense of paragraph | of Article 146 is an act or decision in

20 the domain only of public law. (George S. Papaphilippou

v. The Republic, 1 RS.C.C. 62; Achilleas HadjiKyriacou v.

Theologia Hadjiapostolou and Others, 3 R.S5.C.C. 89; Savvay
Yianni Valana v. The Republic, 3 R.8.C.C. 91).

In John Stamatiou v. The Electricity Authority of Cyprus,
25 3 R.S.C.C. 44, Forsthoff, P., at pp. 45-46 said:—

“Whatever the general and predominant character of the
Respondent might precisely be, it is only relevant for the
purposes of this case to consider whether, in relation
- to the particular function which in the subjeci-matte:
30 of this recourse, the Respondent was acting in the capacity
of an “organ, authority or person, exercising any executive
or administrative authority” in the semse of paragraph
1 of Article 146™.

In the case of The Greek Registrar of the Co-operative Societies
315 V. Nicos A. Nicolaides, (1965) 3 C.L.R. 164, the following test
was stated -

“In the opinion of the Court it is primarily the nature
and character of a particular act or decision which deter-
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mines whether or not such act or decision comes within
the scope of paragraph 1 of Article 146 of the Constitution.
Such an issue is one which must be decided on the merits
and in the circumstances of each particular case and having
due regard to such relevant factors as the office and status
of the organ, authority, person cr body performing such
act or taking such decision, as well as to the ciicumstances
and context in which such act was performed or decision
taken. As pointed out by the learned Judge in his Ruling
the ‘same organ may be acting either in the domain of
private law or in the domain of public law, depending
on the nature of its action”.  Ultimatcly, what is the impor-
tant and decisive factor in this respect is the naturc and
character of the particular fuaction which is the subject-
matier of a recourwe”.

The issue as to whether or not an act or decision comes within
the scope of paragraph | of Article 146 of the Constitution,
is onc which must be decided on the merits and in the circum-
stances of cach particular case and having due regard to such
relevant factors as the office and status of the organ, as well
as to the circumstances and context in which such act was per-
formed or decision taken. (Sientsia Farms v. Republic, (1981)
3 C.L.R. 450 at p. 455).

The question of promotion of a public purpose as a deter-
mining factor, whether a matter falls within the domain of
public or private law, was examined in a number of cases.
Reference may be made to Charalambides v. The Republic,
4 RS.CC. 24; ILLW.S. Nominee Co. Ltd. v. The Republic of
Cyprus, tirough the Registrar of Trade Marks, (1967} 3 C.L.R.
582, Mustafa v. The Republic, (1973) 3 C.L.R. 47; Poyiadjis v.
The Republic, (1975) 3 C.L.R. 378).

Civil law rights in immovable property are, as a rule, matters
in the domain of private law. Acts relating to the management
of private propeity of the State, that give rise to civil disputes
of civil nature, are within the exclusive competence of the civil
courts. The lease of immovable property is such an act of
management. Disputes as to the validity, interpretation,
performance and legality of such contracts are within the juris-
diction of the civil courts. (Conclusions of the Greek Council
of State, 1929-1959, pp. 332-333).
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In Spiliotopoulos ‘‘’Eyxepisiov Aioiknrikot Awalou”, 1977
cdition, paragraphs 424, 425 and 426, p. 387, we read:-
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“424. Alv mepidopPévovran els Tds SownTikds  Tpddes
Kot ouvetréds Biv Utrdkewten el aftnow dkupdosws, af Tpdges
TV Spydvwv Tou Kpérous xat T&v Aoimrédv Brpooicv voukdv
Tpocwey i &xBiBdpeven eis TO TAaloiov oupPaTikéy oy toewv
pubuifoptucor Urd Tou BioknTikoU 1) Tou [BiwTikoU Sikadov
B Tév dmolwv Bty dokelton Snpocia éfoucia. Al mpdéeis
aUTal, dav Sifrreovtan Omd T Kavdveov Tol 1B1eTikoU Sikaiou,
Bnwoupyouv Siapopds BuwoTikel Bikaiou Umayopfvas eis
™y GppobidTnTa TéY ToATIKGY BikaoTrpicwv £dv Eebobnoay
Pdoet ibikdv kawdveov ToU SioknTikol Sikaiov, Snuoupyolv
BoiknTikds Siapopds ovclas Ymayopbvas ey T& TokTIR&
SionTikd SwkcoTApid | T& ToMTikG Sikaoripia.  Eig
GugoTépas Tas TEpTITRoEIS ol dvaTépeo Tpdkels Bév UTrdkewTal
el aitnow d&xuphoews, fi émola, Tuydv doxoupdvn kot’
adTdy, elvon &mapddektos. Al v Adyw Trpdles Suveran
VA KTaTOyoUv Kotd katnyyoplas elg:

425. o) TIpaers Biayeiploews, fiTol pdgels dvagepopévas
eis v woryeipiow s meproucias ToU Kpdrous §i Ty Aormddv
Brpocier VOMKEY TTPOCMTIWY KUY Tous kowdvay Tou i8iw-
TiKoU Sikadou (ZE 2144/1966).

426. PB) ZupPdosis kai oXeTIKGs pE aUTas wpadais. OlTow,
Téoov ol oupPhoes els Tas drolas 1o Kpdros 7 1o Snpcoiov
vopikov TTpoowTov elvon oupPohidpevor, doov kal of mpdes
Tév Opydwwy Tou aupPaiiopévou Kpdrous 1) GAdou Snpooiou
voulkoU TpocwTtov, ol dpopdoot THv dpunveiov 7y THY éTE-
Azow, Egappoyniv kal Avow  altdv, Biv TpooPdihovran
&1’ aitfoews drupoews Umd ToUu dvTiouuPBaidopévou év
o TEMITTWOEL Kad ket dpyfjy Ummd Téw TpiTev pfy oupPoi-
Mopéveov (ZE 1711, 1713/1964). Ai wponynleioo Tfis oup-
Péoews mpdleis (BroknpUters, Eykpioes, kaTakupooels), ép°
Soov EeBofmoav Pdoer £ifikdv Kavdvwy ToU BioiknTikOU
Bikadov, &moomopevon & THs ouuBdoews Exour XapokTiipa
BlowknTikfis Tpdlews kai mpooPidiovton wopoSekTdds B
aithoews dwvpddosws (ZE  1265/1964, 2410/1965). ‘Eav
ai wponyndeiocn Tijs oupuPdoews mwpalers Eyévovto Pdoet
TV kowdv kavdvew ToU iBiwTikeU Sikadou, ) kot alTdv
altrols dxupwoews efvon  &rrapddektos (ZE  2046/1970).
Al Bnmoupyolpeven &k Tév dvwTépw ovpPdoswy Siagopad,

409



Stylianides J. Charalambides v. Republic (1982)

gav piv 1) oUpPacis SifreTan UId TV Kowddy Siardfewv ToU
iBiwoTikou  Bikalov, Exowv YopoxTiipa [BioTikdv Srapopdy
kal Umdyovran &v whon TepITToRoE els T& TToMTIKY SikaoTi-
ora (ZE 4149/1973). 'Edv opws 1) ovpPaois Sibmeten Umrd
elB1k@V kavdvwy ToU BownTikou Bikaiov, #y 2§ aiTiis Snw-
oupyouptvn Siapopd dmoTeAel SroknTikiy Siogopdv oloias
utroryoudvmy els & TakTiKG BioiknTikd BikaoThpix | Tpoo-
pwéss gl T& ToMiTIkG BikaoThpa (ZE 316, 413/1972, 1491/
1973)™.

(*424. They are not included in administrative acts and
therefore are not subject to a reccurse for annulment,
acts of State organs and other public corporations which
are issued within the framework of contractual rela-
tions regulated by administrative or private law by which
no public power is exercised. These acts, if governed
by the rules of private law, create disputes of private law
which are subject to the jurisdiction of the civil courts
if they were issued by virtue of special rules of administra-
tive law, they create administrative disputes of substance
which are subject to the jurisdiction of the ordinaiy admi-
nistrative Cowt or the Civil Courts. In both instances
the above acts are not subject to a recourse for annulment,
which If directed against them, is unacceptable. The
said acts may be classified in categorics as:

425. (a) Administration acts, i.e. acls which refer to
the administration of the propeity of the state or other
public corporations aécording to the rulss of private law
(C.S. 2144/1966).

426. (b) Coutracts and acts relating to them. Thus,
the contracts in which the State or the public Corporation
is a contracting party as well as acts of the organs of the
contracting state or other public corporation relating to
their interpretation or their execution, enforcement and
solution, are not attacked by a recourse for annulment
by the other contracting party and in any case and as a
rule by third parties who are not parlies to the contract
(C.S. 1711, 1173/1964). Acts preceding the contract
(declarations, approvals, assignments), so long as they
were issued on the basis of special rules of administrative
law, when detached from the contract have the character
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of an administrative act and are admittedly subject to a
recourse for annulment. (C.S. 1265/1964, 2410/1965).
If the acts preceding the contract were made on the basis
of the common rules of private law, the application for
annulment against them is unacceptable. (C.S. 2046/1970).
The disputes created by the above contracts, if the contract
is goveined by the common rules of private law, have the
character of private disputes and aie subject in any case
te the jurisdiction of the civil courts (S.C. 4149/1973).
But if, however, the contract is governed by special rules
of administrative law, the ditpute created by it constitutes
an administrative dispute of substance subject to the juris-
diction of the ordinary administrative courts or temporarily
to the civil courts. (C.S. 316, 413/1972, 1491/1973)".

In Case No. 1087/1934 it was held that the revocation by the
Committee for the Management of Public Propetties of a pre-
vious decision to sell land to the Municipality of Halkida was
held to be a breach of contract of private law and the dispute
arising therefrom was beyond the competence of the Council
of State; the Committee was not acting for the public interest
but for the interest of the Committee; it was not exercising
power towards an inferior but was acting as a contractee equal
1o the other party of the contract.

In Case No. 504/1936 it was held that the Council’ of State
had no competence for disputes arising from contracts, the sub-
ject-matter of which was the private property of the State,
entered into accoirding to the rules of civil law. In that case
by virtue of a contract of lease land was let to the applicant
for five years. The Ministry of Finance, relying on Clause
14 of the contract of lease, terminated the tenancy on the ground
that the land was required by the Mmlstry It was held that
as the termination was based on an express term of the contract
of lease, the dispute was within the domain of private law as
It arose out of a contract, the subject-matter of which was the
private property of the State. (See also Decision No. 3267/
1970—Decisions of the Greek Council of State, 1970 ST, p. 5048).

The management of government property in the way carried
out by a private owner falls outside the ambit of Article 146.

The Greek Council of State in Case No. 21171929 (Decisions
of the Council of State, 1929, page 599) held that a unilateral
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executory act of the administration relating to the management
of private property of the State in cases of contracts of civil
naturs, bearing the legal characteristic of sale and entered into
by a special administrative procedure, may be challenged by
application for annulment as the unilateral act, detached fiom
the contract, is taken by itself as an isolated administrative act.

The managment of government property may, in certain
circumstances, be carried out in such a manner as to cease 1o
amount to the management of private property only, and to
become management, the main chaiacteristic of which is the
furtherance of a purpose of public nature, and in such a case
and.to that extent such management takes the chaiacter of a
public function or service. (Stassinopoulos—Civil Liability
of the State--1950, p. 197; see also Kyriacopoulos—Greek
Administrative Law—4th edition, volume 3, p. 103).

In the present case K.Q.T. is a coiporation of public law
cstablished by statute. It manages government private propeity.
It may exercise executive or administrative authority. The
bar-restaurant “Dolphin™ in this particular case is Government
private property managed by K.O.T. This private property
of the State was let to the applicant by a contract governed
by private law. The duration of this tenancy is specifically
set out therein. It was renewed for one year by virtue of the
provisions of the said contract. The decisions andfor acts,
subject—-matter of this recourse, set out in exhibits No. 3 and
5 are no more than acts of an ordinary private landlord. They
were done in virtue of express provisions of this bilateral agree-
ment. They are not an expression of governmental action or
policy in a matter of touristic development and as such predo-
minantly intended to serve a public purpose, but an exercice
of private legal rights derived from the agreement. K.O.T.
did not exercise any executive or administrative authority.

For all the above reasons the subject decisions are within
the domain of private law and cannot be the subject of a recouise
under Article 146.1 of the Constitution. This recourse, for
lack of competence of this Court, is dismissed without order
as to costs.

Application dismissed. No order
as to cosis.
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