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[TRIANTAFYLLIDES, P.]

IN THE MATTER OF MANFRED MUTKE,
AND

IN THE MATTER OF AN APPLICATION BY HIM FOR
AN ORDER OF HABEAS CORPUS.

{Application No. 13/82).

Fugitive offenders—Extradition—Committal to custory awaiting extra-
dition—No evidence before Committing Judge in the sense of
section 9(5) and 13 of the Fugitive Offenders Law, 1970 (Law
97/70)—And no finding by the Judge that there was placed before
him such evidence—Such finding an essential part of the decision
—Qrder of committal not made with due compliance with provision
of said section W5)—Order for habeas corpus made—Section
10 of the above Law and Article 155.4 of the Constitution.

This was an application for an order of habeas corpus after
a Judge of the District Court of Limassol committed applicant
to custody awaiting his extradition to the Federal Republic of
Germany. The Committal was besed on section 9 of the
Extradition of Fugitive Offenders Law, 1970 (Law 97/70) and
the application for an order of habeas cotpus was made under
section 10* of the same Law.

Regarding the evidence to be heard by the Court of Committal
under section 9(5)** of the Law the provisions of section 13***
of the Law show that such evidence need not be always oral
and on oath.

Counsel for the applicant contended that the Court of Com-
mittal had no evidence before it on the basis of which there
could have been made the committal order challenged by means
of an application for an order of habeas corpus. Counsel
for the respondent referred the Court to documents forwarded

* Section 10 is quoted at pp. 924-926 post.
*+ Section H5) is quoted at pp, 926-928 post.
#»* GCection 13 is quoted at pp. 928-930 post.
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to the Government of Cyprus when the Government of the
Federal Republic of Germany requested the extradition of the
applicant, namely an “International warrant for arrest’ issued
by the Local Court at Osterode am Harz on 19th July 1982

5 and setting out, in detail, the offences in respect of which the
extradition of the applicant is being requested, and, also, a
certificate issued by the aforesaid Local Court on 19th July
1982 regarding the relevant provisions of the German Criminal
Code.

10 Held, that there is nothing in the documents which were placed
before the Court of committal and before this Court which
could be regarded as “evidence”, in the sense of sections 9(5)
and 13 of Law 97/70, which was adduced in support of the request
for the extradition of the applicant and which could be treated

15 as evidence “sufficient to warrant’” the applicant’s “trial”” for
the offences concerned “if they “had been committed within
the jurisdiction” of the Court of committal; that, furthér, the
Court of committal itself, in its relevant ruling, does not appear
to have made a finding that there was placed before it evidence

20 of the aforementioned nature and no such finding has been
pointed to this Court in the said ruling by counsel for the
respondent; that that finding was an essential part of the decision
to commit the applicant to custody to await his extradition and
it should have ‘been made clearly and expressly, because this

25 is a matter affecting the liberty of a person; and that, therefore,
the o1der made, as aforesaid, by the District Court of Limassol,
was not made with due compliance with the provisions of sub-
section (5) of section 9 of Law 97/70 and, consequently, an
order for habeas corpus, in the exercise of the poweis of the

30 Court under section 10 of Law 97/70, as well as under Article
155.4 of the Constitution, has to be made, with the result that
the applicant should be discharged from custody.

Application granted.

Application,

35 Application for an order of habeas corpus by Manfred Mutke
following his committal to custody awaiting extradition, by a
Judge of the Dictrict Court of Limassol.

S. Patsalides with N. Athanatos, for the applicant.

S. Georghiades, Senior Counsel of the Republic with
40 E. Loizidou (Mrs.), for the respondent.
Cur. adv. vult.

923



In re Manfred Mutke (1982)

TRIANTAFYLLIDES P. read the following judgment. In the
present case the applicant has applied for an order of habeas
corpus after a Judge of the District Court of Limassol, on
21st August 1982, committed him 1o custody to await his ex-
tradition to the Federal Republic of Germany.

The committal was, apparently, based on section 9 of the
Extradition of Fugitive Offenders Law, 1970 (Law 97/70), and
the present application for an order of habeas corpus has been
made under section 10 of that Law, which reads as follows:

“10(1) Té Awcoripwov, & woy mepirToE, kKo fiv
fidehe Swatéfer ™ kpdmow ToU Umd EBoow TpochToy
Buvdper Tou &plpou 9, Béhe1 TAnpogopricel dua Tov Avdia-
gepdpevov, els kowlv yAdooav, Tepl ToU Sikaicportos aUTou
omwg UmroPdAn aitnow Bix habeas corpus wpds Tourols
8¢ dusAAnTl Kkowomoifjon THY ToliTry &mrdgacty T Y-
Toupy .

(2) Tpbowtov, olrrwos Bieréydn # kpdmmos Suvdpe
ToU G eipnTon &plpov 9 Biv BlvaTan Suvduel Tou TopovTOS
Népou véx diroSotHj eis Td Kpdros i THv ydpav, fiTis fjrioaTo
Ty ESoow olrrou-

(o) v mon mepTTadoE, péxms oU TapéAfn BidoThua
Sexormrévre fiuspddv o Tiis fudpas, ko' fiv Ee5o6m
16 mepl &Sdorws HrdTarypar

) & f| meprridoe fifedev UoPANSR aimois. Sk habeas
corpus £ Soov hkpepei 7 &fTaos Tiis UmoPAntelons
alrfioeas.

3) To ’Avdrartov Awcomipiov, fmAaufovépsvov Tis
Tolotrrng afThioews, Blvaren, pfy Ernpeclopfvns olagBhimote
érépas SikonoBootas olrol, v& Siardfn THY dmoguAdxiow
Tou U EBoaw Tpoowtrov, £p° Soov fifiehe Kplvel dm—

(@) Myw Tiis donudvrov QUoews ToU &Bixfuoros, B O
BicokeTen 1) xorreBikéobn: )

(B) Myw Tis Tapdbou poxpolt xpéwov, de’ of éydero
f Si&mpatis Tou &bucfipartos, | dvaAdyws Tiis TEPITITAO-
oewx, &' ol karodnreiton Tpds EkTiow Trowfis peTd
xoradixkny almou fj

(y) Moyw ToU ém fi kar altou katnyopla Siv éybwvo
xkeAf) T wiore fi & T oupglpovti Tis Siaioolvns,
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1 CL.R. In re Manfred Mutke Triantafyllides P.

| &mrdSoos oroU 8& dreTéhel, AapPovopdvewy U Sy
dmaody Tawv TepoTéoswy, &Bwov f  karoomisomikdy
pETpOV.

%) To ’Avoratoy Awaomplov, Emicufavépsvor olasdn-
ot ToraTns alTiioews, Stvatal va Sexfil CUMTTANPWHOTIKS
&TOBEIKTIKE OTORYEIR, OYETIKX TPOs THv &oxnow Tijs Sikon-
oBoclas alToU Suvépe ToU &pBpou 4 i) Buvdua Tou EBagiov
(3) ToU mopdvros &plpou.

(5) &k Tous oroTrous ToU Trapévros &pbpov, 1) Biabikaoia
Six T ttoow afmoews UmoPAnbelons S v &Boow
habeas corpus Moyileren hacpepoUoa pbypis oU xSikaotiy
i kot abTfis Tudv doxnbelioa Egeois, fi TapéAdn dmpoxTos
f| mpofeopia, &v ) Slvaron v& doxndi] Towirty Egeois, 1),
tp’ Soov dmanrelton &Bair S ThHy &oxnow Eptosws, ) Tpo-
feopler &v ) Sdwaron v altnfij f Tapoxf Tis ToictTns &-
Belos™.

(“10.{1) Where a person is committed to custody under
section 9, the Court shall inform him in ordinary language
of his right to make an application for habeas corpus and-
shall forthwith give notice of the committal to the Minister.

(2) A person committed to custody under the said section
9 shall not be returned under this Law -

(a) in any case, until the expiration of the period of fifteen
days beginning with the day onm which the order for
his committal is made;

(b) if an application for habeas corpus is made in his
case, so long as proceedings on that application are
pending,

(3) On any such application the Supreme Court may,
without prejudice to any other jurisdiction of the Court,
order the person committed to be discharged from custody
if it appears to the Court that -

(a) by reason of the trivial nature of the offence of which
he is accused or was convicted; or

(b) by reason of the passage of time since he is alleged to
have committed it or to have become unlawfully at
large, as the case may be; or
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Triantafyllides P. In re Manfred Mutke {1582)

(c) because the accusation against him is not made in
good faith in the interests of justice,

it would, having regard to all the circumstances, be unjust
or oppressive to return him.

(4) On any such application the Supreme Court may
receive additional evidence relevant to the exercise of
their jurisdiction under section 4 or under subsection (3) of
this section.

(5) For the purposes of this section proceedings on an
application for habeas corpus shall be treated as pending
until any appeal in those proceedings is disposed of; and
an appeal shall be treated as disposed of at the expiration
of the time within which the appeal may be brought or,
where leave to appeal is required, within which the appli-
cation for leave may be made, if the appeal is not brought
or the application made within that time.”)

Counsel for the respondent has pointed out that in subsection
(4) of section 10, above, the reference to “section 4 should have
been a reference to “section 6 of Law 97/70.

Law 97/70 has been preceded by the European Convention on
Extradition (Ratification} Law, 1970 {Law 95/70), but I do not
think that there arises, at any rate for the purposes of this case,
the issue of whether Law 95/70 and the Convention which was
ratified by means of it, are, in any way, in conflict with the
relevant provisions of Law 97/70,” because in the said Con-
vention it is expressly provided, by means of its Article 22, that
“Except where this Convention otherwise provides, the pro-
cedure with regard to extradition and provisional arrest shall be
governed solely by the law of the requested Party.”

In deciding on the fate of this application for an order of
habeas corpus I have to examine, inter alia, whether the pro-
cedure prescribed by Law 97/70 has been duly complied with.

It is provided, by means of subsection (5) of section 9 of Law
97/70, as follows:

*(5) ’E@’ doov 1) &ovoiobdTnols Bik T fvaplw Tiis Sio-
Bixaolas Tfis &Sdoews fifeAs Tapoaoyedf TG & EmAngbiv
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Tiis &Boews Awaoripiov fifehev lkavotron®i, Buvdus
TV Tpogayitvrewy Tpds YTooTipifiv THs alThioews EkSdoews
daroBeikTixGy  ovorgelwov, f) TéV kot alriis TrpocaybivToov
TowouTwy, 8T TO &Sfknpa els & &popd 1) ToloTn Efouciobo-
™o elvon &Biknua &1 & Blvaran kard vopov v& ywprfion
ixSoois, wpds ToUTors B¢ lkavotroinbii—

(o) & piv T meprTTdoE TpooddTrov Bicokopbvou Bik THY
Sikmpativ ToU &v Aoy &SikfipaTos, &M T Tpocaybivra
bvomov  orroU &mroBeikTikd  oToiela elven  Emapkd
dore vé Bikaohoydiol Thy TapatropTriy abtoU els Slkny
Bix 76 v Adyw &biknua, Ep” Soov TouTo SiempdTTeTO
trrds Tiis SikenoBoolas ol Awkaornplov:

(B) & BF T TepITTOOE TPOoWTOV KerralnTouptvou Bk
Ty EkTiow Towfis fmPBAnbeions alrrdd Sik THY Bikmpabiv
ToU toioUTov dbikfiuaros, 6Tl TG dvmi xaTedikcobn
kal 8T Tapavduws Trapopébver EAeibepov,

T Awxoothipiov 88Aet Siardfer TV TpoguAdkigiv  aUToU
uéxpis oU ywpion 1) &Bools, &xtds v 1) ExSoois &rreryopel-
eTon duvduel Erépas Twds povolas ToU mapdvtos Nopow

bv dvovriq meprmrTootr GéAet BraTdla Smews TO els & &popd
N oitnols ixBéoecws TrpdowTov &l EAelfepov”.

(*(5) Where an authority to proceed has been issued in
respect of the per:on arrested and the Court of committal
is satisfied, after hearing any evidence tendered in support
of the request for the extradition of that person or on
behalf of that person, that the offence to which the authori-
ty relates is an extradition offence and is further satisfied—

(a) where that person is accused of the offence, that the
evidence would be sufficient to warrant his trial for
that offence if it had been committed within the ju-
rsdiction of the Court;

(b) where that person is alleged to be unlawfully at large
after conviction of the offence, that he has been so
convicled and appears to be so at large,

the Court shall, unless his committal is prohibited by any
other provision of this Law, commit him 1o custody to
awai: his extradition thereunder; but if the Court is not
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so satisfied or if the committal of that person is so pro-
hibited, the Court shall discharge him from custody.”).

As regards the *‘evidence”, to which reference is made in the
aforementioned subsection (5), there should be borne in mind
the provisions of section 13 of Law 97/70, which show, in my
opinion, that the evidence to be adduced before the “Court of
committal” - in this case the District Court of Limassol - need
not be always oral and on oath.

The said section 13 reads as follows:

“(13.-(1) Els. m&oov Siadikaciav Sefoyopbvny Suvdpet ToU
Tapdvres Nopou, TepihauPavousuns kat s Biabixacias
Tis &popwons els Thy alrnow #xBéoews habeas corpus,
qvagopikds Trpds xpaToUpevov, Suvdpst Tou Tapdvros Néuou,
T pSoWTTOV—

(o)} wdv, Bedvtws kexupwpdvov, Eyypagov, gepdpevov s
mEpIEyov Evopkov uapTUpIkTY kaTdfeow Tapaoyefsicay
els Kpdros ouvdyon ouvBrikny &xBdéoews petd Tis Anuo-
kparrios 1) els koBowplopbvny Xdpav Tiis Kowotroirteias,
yiveron &mroBextdv s dmoBeikTikdy oToixeiov T &
aUTd Sxmibepfveov yeyovdTuww

(P) mhv, Bedvrws xexupwpfvov Eyypogov, QEpOuEVOV G5
Eyypogov dmroBeiktikdv orowxefov 1) dx  dvrlypagov
ToloUTou Eyypdgou xovorelivros els olowbrimoTe Bika-
oty SiaBikaciov Sisforybeioon ely 1O TowoUTOY KpdTog
fi xwpav, yleTo dmodekTov.dos dmodeixTikdy oToryeiow

(y) wow, Bedvros kexuvpwpbvov £yypagov, TIGCTOTO0UV OTt
TpoowTdy T KaTedikdofn woTd THY KaBwpiopémy
tv 76 Eyyphpw fuepopnvicy, 81° &blknua kord To Slkonov
oloudnimoTe Towolrou Kpdrous fi ywpos fi TuipaTos
autdv, yivetan BexTdv 5 &TOBEIKTIKOY GTOIXEIOY TOU
yeyovdTos kal Tiis fiuepopnvias Tiis ToOXUTTS KaTadlkns.

(2) Ak ToUs okoTrous Tou Trapdvtos dpBpou Eyypagdy Tt

AoyileTon s BedvTws KekVpWUEVOY TOlOUTO—

() &v Tij mepirTwooEl Eyypdgou TepifyovTos popTUpUTY
kordfeow Tapacyefeicay ¢ fv Tols dvwTipw, &
Soov fifehke moTorondf Uwd SikaoToU f| AsiToupyou
ToU &5 eipntan Kpdrous 1| xapas &1 TouTto elven T
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TpwTdTUTTOY  Eyypagov, TO TEpiyov T -&verypdgov
TV TOIXUTIY PePTUpIKTY kKaTdBeoy f) ioTédy dvrlypagov

auTou”

(B) & Tij mepirrddonr Eyyphpou &modeikTikoU aToryeiov,
tp’ Soov fibeAe moTomoinG s &v Tols dveTipw OT
elvet TO TrpwTdTUTIOY TOU 0UTw KoTarTebivTos &y ypdeov
fi motdv &vriypagov avrrol-

(y) & T meprmrooe Eyypdpov PePorolvros THy karabikny
wpogwTou, &9’ Soov Touto fifEde moTomoIng s
tv Tois dvwTépeo,

kad &v whon TolxUTy) TepITTT@oEl TO Eyypogov KupoUTar
eite 8¢’ évoprou Twds papTuplas elte Sk Tiis fmonpov oepa-
yiBos “Ymoupyol ToU Kpétous ued® ol cuvfighn ouvdrxn
#Booews PeTd Ty Anuokpartias, f, dvaddyws Tiis TEpITTTGR-
gews, xobwplopévns ywpas Tis KowomoAitelas. .

(3) ’Ev & mopdvmti &pBpw & Spos Evopkos TepiAauPdver
kai Emionuov BePalcow fi BiAwoi oldly T&Y &v T TapdvT
&plp BiahapPovopbvor &rroxieles THy Tapaboyty oloudt-
mote fyypdoov s &modeikTikou oToixelou, i’ doov TO
TowoUTOV £yypagov elvon TapaBekTdV 5 &ToSaIkTIKOV oTOI-
xslov dveopTiTws TEY Trpovoity ToU Tapévtos dpfpou.”

(“13)-(1) In any proceedings under this Law, including
proceedings on an application for habeas corpus in respect
of a person in custody thereunder -

(a) a document, duly authenticated, which purports to set
out evidence given on oath in a treaty State or desi-
gnated commonwealth country shall be admissible
as evidence of the matters stated therein;

(b) a document, duly authenticated, which purports to
have been received in evidence, or to be a copy of a
document so received, in any proceedings in any such
State or country thall be admissible in evidence;

{c) a document, duly authenticated, which certifies that
a person was convicted on a date specified in the
document of an offence against the law of, or of a part
of, any such State or country thall be admissible as
evidence of the fact -and date of the conviction.
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(2) A document shall be deemed to be duly authenticated
for the purposes of this section -

(2) in the case of a document purporting to set out evi-
dence given as aforesaid, if the document purports
to be certified by a judge, or magistrate or officer in
or of the State or country in question to be the original
document containing or recording that evidence or a
true copy of such a document;

(b) in the case of a document which purports to have
been received in evidence as aforesaid or to be a copy
of a document so received, if the document purports
to be certified as aforesaid to have been, or to be a
true copy of a document which has been, so received;

{c) in the case of a document which certifies that a person
was convicted as aforesaid, if the document purports
to be certified as aforesaid,

and in any such case the document is authenticated either
by the oath of a witness or by the official seal of a Minister
of the treaty State or the designated commonwealth coun-
try, as the case may be.

(3) In this section ‘oath’ includes affirmation or de-
claration; and nothing in this section shall prejudice
the admission in evidence of any document which is ad-
missible in evidence apart from this section.”).

Sections 9, 10 and 13, above, of our Law 97/70 appear to have
been modelled on, respectively, sections 7, 8 and 11 of the
Fugitive Offenders Act, 1967, in England (see Halsbury’s Sta-
tutes of England, 3rd ed., vol. 13, p. 286).

It has been submitied by counsel for the applicant that the
Court of committal had no evidence befoie it on the basis of
which there could have been made the committal order which is
now challenged by means of an application for an order of
habeas corpus. On the other hand, I have been referred by
counsel for the respondent to documents forwarded to the
Governmeni of Cyprus when the Government of the Federal
Republic of Germany requested the extradition of the applicant,
namely an “International warrant for arrest” issued by the
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Local Court at Osterode am Harz on 19th July 1982 and setting
out, in detail, the offences in respect of which the extradition of
the applicant is being requested, and, also, a certificate issued
by the aforesaid Local Court on 19th July 1982 regarding the
relevant provisions of the German Criminal Code.

As far as I can sce there is nothing in the documents which
were placed before the Court of committal and before me which
could be regarded as “evidence”, in the sense of sections 9(5)
and 13 of Law 97/70, which was adduced in support of the re-
quest for the extradition of the applicant and which could be
treated as evidence “sufficient 10 warrant” the applicant’s
“trial” for the offences concerned if they “had been committed
within the jurisdiction” of the Court of committal.

It has to be noted, further, that'the Court of committal itself,
in its relevant ruling, does not appear to have made a finding
that there was placed before it evidence of the aforementioned
nature and no such finding has been pointed to me in the said
ruling by counsel for the respondent. That finding was an
essential part of the decision to commit the applicant to custody
to await his extradition and it should have been made clearly
and expressly, because this is a matter affecting the liberty. of a
person.

For these reasons I find that the order made, as aforesaid, by
the District Court of Limassol, was not made with due complian-
ce with the provisions of subsection (5) of section 9 of Law
97/70 and, consequently, an order for habeas corpus, in the
exercise of the powers of the Court under section 10 of Law
97/70, as well as under Article 155.4 of the Constitution, has to
be made, with the result that the applicant should be discharged
from custody.

As no costs have been claimed by counsel for the applicant
I do not propose to make any order regarding the costs of the
present proceedings. )

- Application granted. No order
as 1o costs.
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