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1982 October 12
[L. Loizou, DEMETRIADES AND Pixis, JJ.]
iIMPROVEMENT BOARD OF KAMBOS,

Appellant-Defendant,

KLEONIKI SAVVA KOUDELLARI,
Respondent- Plaintiff.

(Civil Appeal No. 6235).

Streets and Buildings Regulation Law, Cap. 96— "Service of notice”

within the meaning of sub-section (2} of section 15(4) of the Law—
It must be affirmatively proved that the notice, no matter what
alternative mode of service the sender chose to adopt. must have
actuaily come into the hands of the addressee.

The sole question in this appeal was whether the sending of a
notice by registered post by the appropriate Authority under the
provisions of s.3(2)(b) of the Streets and Buildings Regulation
Law, Cap. 96 amounted to “service of notice” within the meaning
of the definition of “service” as set out in sub-section (2)* of
section 15(A) of the Law.

Held, that a perusal of the clear wording of the definition and
particularly the first paragraph thereof with which this Court
is concerned in the present case, leaves no room for doubt that
the correct construction to be placed on it is that it must be
affirmatively proved that the notice, no matter what alternative
mode of service the sender chose to adopt, must have actually
come into the hands of the addressee; and that this Coutt
does not think that, considering the consequences of “‘service”,

Sub-section (2) reads as follows:

* “Service’ of notice is deemed to be effected if delivered to the owner
or, where he is not in the Republic and his address is known, if sent to
him at such address by double registered letter or, where the own:r
is not known or cannot be traced, if published in at least two daily
newspapers of the ianguage of the owner circulating in the district
within which the building is situated and posted up at a conspicuous
part of the building®.
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the intention of the legislatme could have been anything else
(Theodorou v. Abbot of Kykko Monastery (1965) 1 C.L.R. 9
and Katsantonis v, Frantzeskou (1981) 1 C.L.R. 566 distin-
guished).

_ Appeal dismissed.

Cases referred to:
Theodorou v. Abbot of Kykko Monastery (1965) 1 C.L.R. 9;
Katsantonis v. Frantzeskou (1981) 1 C.L.R. 566;

Fawcett v. Graham, a New Zealand case reported in (1973)
I N.ZL.R. 495

Appeal.

Appeal by defendant against the judgment of the District
Court of Nicosia (Ioannides, D.J.) dated the 24th January,
1981, (Action No. 3265/78) whereby the defendant was adjudged
to pay to plaintiff the sum of £80.— as damages caused to the
wall of plaintiff’s house.

K. Michaelides, for the appellant.

P. Petrides, for the respondent.
Cur. adv. vult.

L. Loizou J. read the following judgment of the Court.
The appellants are the Improvement Board of Kambos village
and the appropiiate authority within the area under the provi-
sions of 8.3(2)(b) of the Streets and Buildings Regulation Law,
Cap. 96. The respondent is the owner of a house at the same
village.

On the 6th September, 1976, the appellant sent a notice to
the respondent by registered post under s.15A of the Streets
and Buildings Regulation Law, as set out in Law No. 6/64,
informing her that her house was in such a state as to constitute
a danger to passers by or to neighbouring houses or to persons
residing therein or in a neighbouring house and requesting
her to demolish part of a downstairs room which allegedly
was in a ruinous condition and also 1o repair the rest of the
premises within one month from the service of the notice.
By the same notice the respondent was informed that if she
failed to take the measures indicated in the notice within the
period specified therein the Board would proceed and take
such measures for the repair and or demolition of the part of
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the premises that was in a ruinous condition as they considered
necessary and that she would have to pay all costs incurred.
In fact, some considerable time later, in January, 1978, the appel-
lants demolished part of the downstairs room because the res-
pondent had not complied with the notice. On the 30th August,
1978, the respondent instituted proceedings against the Board
claiming £250 damages for trespass and an injunction restraining
the appellants from interfering with her property. The appel-
lants counterciaimed for a sum of £20 being the costs incurred
by them in domolishing the part of the downstairs room.

The learned trial Judge heard the evidence of the respondent
and one witness called on her behalf and of three witnesses
called by the appellants. Most of the evidence was with regard
to-the state of the premises and the amount of damages. With
regard to the notice it was the case for the appellants that they
forwarded the notice to the respondent by registered letter
addressed to her at Kambos village, presumably on the 6th
September, 1976, and that the letter had not been returned.
D.W.3, Zographos, a District Inspector, who testified as to
this fact was not in a position to say if the respondent had
actually received the letter nor did he have any proof that the
letter was actually delivered. Another witness called by the
appellants, D.W.2, Stelios Iosif, an Inspector of the Board,
gave evidence to the effect that he had orally informed respond-
ent’s daughter and son-in—law who lived at the village and also
a son of hers who lived in Nicosia of the state of the respondent’s
house and of the need for repairs and this because the respondent
was not residing at the village and the witness did not know
where to find her.

The respondent on the other hand testified that for some
five years prior to the trial she had been living at Psimolophou
village and only visited Kambos occasionally. She denied
that she had ever received the notice in question or that anybody
had informed her of the decision of the Board. That the
respondent was not residing at Kambos village and her house
was unoccupied in 1976 is common ground.

The learned trial Judge found as a fact that the notice had
been posted to the respondent and that it had not been returned.
But having regard to the evidence of the respondent and in the
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circumstances of the case came to the conclusion that she had
never received the letter. Also, having regard to the wording
of s.15A and particularly the definition of the word *service”
he came to the conclusion, and so held, that the appellants
did not comply with the provisions of the section in as much
as it had not been proved that the notice had been delivered
to the owner, and that, therefore, the demolition was unlawful.
In the result the appeliants were adjudged to pay to the respon-
dent the sum of £80 by way of damages and the appellants’
counterclaim was dismissed.

By the present appeal the appellants challenge the correctness
of the Court’s judgment on the following grounds:

*1. The interpretation placed by the trial Court on section
15A of the Streets & Buildings Regulation Law, Cap.
96, as amended, is wrong.

2. In view of the findings of the trial Court that the letter
dated 6.9.1976 was sent registered by the witness
Zographos on behalf of appellant and same was not
returned, the finding of the trial Court that plaintiff-
respondent did not recetve same was contrary to the
evidence and unreasonable.

3. The trial Court wrongly failed to take into consideration
the fact that the children of plaintiff-respondent were
informed of appellant’s decision to declare the subject-
property as being in a dangerous and ruinous condition
and that the demolition took place in January, 1978.

4, In view of the evidence adduced the trial Court wrongly
found that the subject-matter room was unlawfully
demolished and that same had some value and wrongly
found that plaintiff-respondent suffered £80.- damages
amount which under the circumstances of the case and
evidence adduced was, in any way manifestly excessive.

5. In view of the evidence adduced the trial Court wrongly
dismissed appellant’s counterclaim”.

We need not concern ourselves with the part of the appeal
relating to the damages as the parties have agreed, very properly
in our view, that such damages should be assessed at £25.
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The gist of the argument of learned counsel for the appellants
in this Court with regard to the notice mainly was that the
trial Judge wrongly concluded that the respondent had not
received the notice and that, therefore, there was no compliance
with the provisions of the relevant section of the law especially
in" view of the finding that the notice had been forwarded by
registered post and the letter was not returned. Once it was
proved, he argued, that the letter was posted and had not been
returned the irrebutable presumption was that it was delivered.
In support of his argument counsel cited Soctates Theodorou
v. Abbot of Kykko Monastery (1965) 1 C.L.R. 9, loannis Katsa-
ntonis v. Kyriacos Frantzeskou (1981) 1 C.L.R. 566 and also
from Words and Phrases Legally Defined, Butterworth, Supple-
ment 1975, 2nd edition, the case of Fawcett v. Graham, a New
Zealand case reported in (1973) 1 N.Z.L.R. 495.

We do not think that this Court can derive much assistance
from the above cases as they are clearly distinguishable from
the present case in as much as in none of the cases cited was
there a provision similar to the provision of the section we are
dealing with. In the cases cited the issue turned on the presum-
ption or inference that a letter shown to have been posted and
not returned by the Post-Office is prima facie evidence of its
delivery to the person to whom it is addressed. Particularly
in the last two cases the relevant section of the law provided
for alternative modes of service including service by registered
post and in the Katsantonis case there was evidence that the
addressee had in fact received the post—office slip and had failed
to collect the letter.

The question that falls for consideration and decision in
the present case is whether the notice, exhibit 1, had been
“served’’ on the respondent in compliance with the provisions
of s.15A of the Streets and Buildings Law and consequently
on the correct construction of the word “service” as set out
in sub-section (2) thereof. 1t reads as follows:

* ‘fmiBoois’ eibomonjorws Aoylleten yevopdvn R TTopabodd
els Tov IBoktr)Try, fi £dv olvos elvan &xTds Tiis Anpoxporrics
kad fi SielBuvols oUToU ywwoTd), #dv dmooToAfl el ooy
els v Torxireny Bievbuvo Bid SimAfis ouoTnuévng EmioToAfs,
fi &dv & {BoxmiTns Bdv elven yuwotds ) B&v elven Buvarh 1)
&velipeots, tav Srpoaievt] tls Sbo TolhdioTov Apepnolos épn-
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uspiSas THs orriis ueTd ToU iGiokThToU YADaons, Kukhogopol-
oas tv Tij Emapyla &v §j kelTan #) oixoBopd), ked TorKOKOAANE
els fupavis pépos Tiis olkoBoudis.”

(““ ‘service’ of notice is deemed to be effected if delivered
“to.the owner or, where he is not in the Republic and his
address is known, if sent to him at such address by double
registered letter or, where the owner is not known or
cannot be traced, if published in at least two daily news-
papers of the language of the owner circulating in the
district within which the building is situated and posted
up at a conspicuous part of the building”).

A perusal of the clear wording of the above definition and
particularly the first paragraph thereof with which we are
concerned in the present case," leaves no room for doubt in our
mind that the correct construction to be placed on 1t is that it
must be affirmatively proved that the notice, no matter what
alternative mode of service the sender chose to:adopt, must
have actually come into the hands of the addressee. Nor do
we think that, considering the consequences of “service” of the
notice, the intention of the legislature could have been anything
else. Another significant factor which in our view supports
the finding of the trial Judge that the notice was not received
by the respondent and that, therefore, there was no compliance
with the provisions of the section, is the fact that although the
notice was allegedly forwarded by registered post and it is
a notorious fact that a registered letter must be signed for,
even though not necessarily by the addressee, and thus delivery
should not be difficult to prove, no such evidence has been forth-
coming in the present case.

In the light of the foregoing we are in complete agreement
with the conclusion reached by the trial Judge that the appellants
have not complied with the provisions of s.15A in the sense
that they have failed to prove “service” of the notice.

In the result this appeal is dismissed with costs on the scale
applicable 1o the amount of the agreed damages.

Appeal dismissed with costs.
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