(1981)
10y Aexzpfpiov, 1980.

(MAAAXTOZ, A.)
EIlI TOIS AGOPQEI TO APOPON 146 TOY EYNTATMATOZ

TF'EQPI'IOY ITPOAPOMOY,
Atryig,
>aTA

THE AHMGKPATIAY THE KTTIPOY MEZQ TIIOTPTEIOY
MATAEIAZ, KAI H TTIOYPI'OY TTAIAEIAZ,
Kaff v % airqou.

("Yrdbeors ‘Tn' dp. 395/80).

Hooawproy Srdrvaypa—TIevixal Goyal—IIpoopuyy xora petabéocws
Aeevvyvroi Zyolijc Méons 'Exnaidebocws—"Exdnlos mapa-
vouia—ITgoowpwdvy dudrayua dvaorédor pevdfeowr uéyo
redodfic Endindacws THg mpoopuyds.

Mera Ty notoydprow mpospuyfic Umd 1ol altrol, watd
e 4dmopdoswg Tév xal v f almog va Tdv petabéoouv
Ex g Bégews AievBuvrod tob Iayxumpiov TMuuvasiov elg thv
Btow Aweufluvtol ele 16 B’ Tupvagiov "Axponbiews Asuxwotag,
obtog xatélegey, Enlove, altyow Std mapspunimrey wal/? wpocw-
pivdv Sidraypo SiatdTTov THY dvastodiv THe TotabTig MeTe-
Biocwe wéypr vehulc Exdudoewg THg mpoapuyRs Tou.

Kara v Sudpretav thc dupotoswe ¢ altiotws 81k mpoow-
pivdv Sudtaypx B Sunydpog Ve Anpoxpatiag mopedéyfhy G

dmd Tic Epsuveg tlg dmoleg Exave otolg oxetixobg gaxéiious”

wpbuettal mepl Exdnlov mapavopicg.

To Awxaotipior Expwsy Gt

Elvar gavepdv 41t dndpyst Exdnrog mapuvopia el Thy mapolcey
brdBeowy xal ouppdveg Tév dpydv al dmoto Siémouy iy Exdoaty
mpocwpwdy Stateypdtwy wpémer v Soff b EEaitolpevov
Srdraypa. Q¢ &x zobrou 3ldeTar mposwptvdy Sudtayus Satit-
TOV THY GvasToliy The ©g fve petaBisewg Tl almyrol péypl

tehixTle Exdixdocws THE mpoapUYTE.
*Exdidsrar npoowowdy Sudrayua.

Editor's note: An English transtation of this judgment appears at pp. 42-45 post.
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3CLR, Dpodpépou v. Anpoxpatiag

Trobéoerg mapatebeloat:
*Aanpi} évavriov Tifg Anuoxpariag, 4 R.S.C.C. 57.
Tewgywadne (No. 1) évarriov tijs Anuoxparias (1965) 3 C.L.R.

392.
5 Hgoxoniov xai dilo: évavriov tiig Anuoxpatias (1979) 3 C.L.R.
686.
Muiziddove xai “Aler bvavtriov vijc Anuoxgarias (1972)
3 C.L.R. 342

Abrmaw 5t&_7:age.uninrov el [ mpoowpwdy dudrayua.

10 - Almos Si& Tapeptimrov xal/fi wpogwpwdy SidTayua So-
TaTTOV TV dvacToAlv THs HeToBioewx ToU altnToU &md ThHv
Béow Aievbuvtol Tou Tlaryrutrpiou Mupvaoiou els 1o B MNupvdoiov
'AxpoTrorews Asukaciag, péypt Tehikiis dkbikdoews TS TrpooguyTs
Tou altnToU tvavtiov Tiis s &vwo ueToBioeds Tou.

15 = A Z.Ayyelidng, Bid Tov altnTiv.

I Kovoravtivov (&vis), Bi1d toUs kb ols 1) aimnais.
: Cur. adv. vult.

MAAAXTOZ A. Adyw Tijs émlyo—\'.rang pUoEws THs TapoUoTs
aithosws 84 wpoywpfiow v& Boow &mwogaoy dpéows.

20 Eis Thv mapouocav Umdbiow & altnThs fauteiTon Tapd ToU
Hixaornplov mapeprTmrov kaiff| wpocwpivéy BidTayue BiataTTov
Ty dvaoTtoryy Tis peTediosds Tov &mod T Btow AeubBuvTol
tou TMayxumpiou Fupvaciou es Thy 8fow AievBuvroy els 10 B
Fupvdoiov *Axpotrdrews Aeuxwoias, udypt Tehxfs  ExBikdosws

25 Ths «itoss Tou.

‘H aimeis Tov elvan dvawvTiov dmopdoews Tév ke v f) aimois,
fi dmoia mepiébxeton els EmoToAd Auepounvics 16 AdyoloTou
1980 (Texuniprov 1), émexs & altnThs peToredf] &rd ™y Llny Zemrep-

- -pplov 1980. __ _ .

30 Ta vopixd onueia &mi v Omolwv Paoileran f afrnois elvan:

A. "Om & xa®’ ol 1| altnows katd THY EKBoow Tiis wpooPoiio-
pévns  dmopdoews &vfipynos kb UmépPacy kal kardypnow
tlouoias xai ker’ duvrifeow Tpds 1O Bnpdoiov cupgipov xai TO
ovupépov Tiis dxmanbeloews ywpis v yivn f) Stovoa Epsuva.

35 B. ‘H xa® fis fj altnoe, dpxn, éviipynoe alfopéres kai kord
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Ma)aytdg A. Opobpépou v. Anpoxpatiag {1981)

wopdPaocv ToU Nopou xadffy Tepl 'ExmanBeurikédv Asitoupyddv
kavoniopol ToU 1972 kai 51 T&v kevowoudv 13-21.

F. "Om f TrpooPaiioptrn &dpacts &moTeAel TimwpiTikyy évép-
yao kolffy ouykekoAuppbvn treiBapyikf Biwin kard ToU althToU,
fi wpooPAtner els dAASTpIOoY oxroTdY Kal EAfgln kotd TropdPaoiy
Tiis &pxfis Tis lodTnTos kal TGV kavdvwy T puoikiis Sikaroouins.

A, "Om #) wpooPaihopdvn Tpdlis oTepeitan alTiohoylas.

‘H aimois 81k v ixdoow Tou Biardyparos ornpilerar &mi
TAV kavontopddy 13 ked 19 ToU Avwtdrov ZuvtayuaTikoU Axe-
ornplou, 1962. To Bikaoipiov Bik vd &kSdon Sidraypa Tololrns
puoews tEaokei THY StakprTikhv Tov tlovoiavér i) Paoe Tév elbixév
yeyovdrow Tfg ikdotoTe Umoféoeas kal Uwd 10 ¢l Thv &pydv
al dmoin Sibrouv 16 Aiknmikdy AwacTiplov Stav &kSikdln
Umobfoels TS mapouons ¢Uoews. Al Tolotan dpyal Exouv
elmwbiy xal ipappoodi] netaly &AAwv, &pyilovras &md Ty Umd-
Beowv "Acrpfi v. TTis Anuoxpoartias, 4 R.8.C.C., 57, [Fewpyiédn
No. 1 v. Tiis Anpoxpatias (1965) 3 AAA. 392 kai vewtépov
&rmopdoewy 8w elvan ) drdpacts oy Urdbeow edecov TTpoko-
Tiov kol &AAwv v, Tiis Anuoxpoarios (1979) 3 A.AA. o. 686 «lg
T omolav dvagépeTan GAn i cepd TOV dogdoewy dvapopikd
pt althozis i ToU kevoviouoU 13 16y Kavovioudy Tou "Avatdou
Zuwraypanikov AikaoTnpiou, 1962,

Eis thv UmdBeowv  Midmiddous kal &hor v. This AnpokpaTias
(1972) 3 A.A.A. 342 omiyv 0. 352 dvagépovran T& EERS:

“It is clear from the above that an applicant in order to
succeed in an application for a provisional order under
rule 13 of the Supreme Constitutional Court Rules, 1962,
must show to the Court that his application is likely to
prevail on the merits and that the non making of the order
will cause him irreparable damage. It goes without saying
that flagrant illegality of an administrative act militates
strongly to the making of a provisional order even though
irreparable damage has not been proved. As it appears
from Louis L. Jaffe on ‘Judicial Control of Administrative
Actions’ the above principles are accepted in American
Jurisprudence more clearly. In Chapter 18 under the
heading of ‘Temporary Judicial Stays of Administrative
Action Pending Judicial Review’ of this book, at page
689, it is stated that:

40

10

15

20

25

30

35



10

135

20

25

30

35

3 CLR. Prodromou v. Repubiic Malachtos J.

‘Despite the silence or variant wording of applicable
statutes permitting stays ‘upon good cause shown’
or upon a ‘finding’ of irreparable ‘damage’, the power
remains a discretionary and equitable one to be
exercised according to traditional standards. The
District of Columbia Circuit, with an extensive expe-
rience in motions for stays, has attempted to cast
them into a formula in Virginia Petroleum Jobbers
Assn. v, FPC (259 F. 2d. 921 (D.C. Cir. 1958) ), which
has since been widely referred to in the lower federal
Courts. The applicant must show 1) that he is very
likely to prevail on the merits; 2) that if he should
prevail on the merits he will suffer irreparable injury
if the stay is not granted; 3) that the other parties
will not suffer harm; and 4) that the public interest
will not be harmed’ ”.

Eis Ty mapoUoav Umdbeoiv ) elmalBeutos Biknydpos Tis Anuo-
kporrios mapeBiyfn dn &md rls Epevves Tis Stroles Fxowe oToUs
oxerikous poxéAdous &t mpokertan Tepl &xBAou apavopios
kal EBwoe OAes Tis oyeTikis AemrTopépeies.

"ATd T& yeyowdTa Td dmoia Ertdnoav dvdmidv pou elvan gavepd
o Umdpyer ExdnAos woapavouia els THY TapoUoay Urdbsow kai
oupgpoves TV &pydiv al drrolen drébngav dvwrépw Trpdmer wé
8obf}) TO ElcnToUpevov Bidraypa. (25 & TouTou BiBw Trpoowpivdy
Sidraypa BierdTTov THY dvaoToAfy Tils peTodioews ToU altrTov
émwd T Blow ol Aevbuvtou ToU TMayxumplou Tupvasiov Asuxw-
oiag, elg Thy Béow ToU AweuBuvToU eis TO B' Nupvdoiov *Axpomrdrecss
Aeukwoias péxpr Tehixdis BBindosws Tfs mwpooeuyds.

"Avagopikg pé Ta foda B5iSw Hidraypa Smaws ol xab v f
altnor mAnpagowy els Tov almriyy £20.-fvertt Tév 8wy Tov.

“Ooov &popd Thy ololay THs-Umobtosws Adbyw Tiis Snidoews
ToU eUroudelrrov Siknydpou Tou altnTou kal Adyw Tou &, drreos
palveTon &mwd Tov pdkeAAov Tiis Uobloes, Biv Exe dxdun woTo-
xwpnbiy fvoTacts, fi imdbeos dvaPdiAeTan I’ ddproTov kal Bi-
Bovton d8nyla els Tov TMpwrokoAAn Ty wi Spiotii f) Umdbeocrs 51
odnylas T} aithoa olouBAmoTe 1@V Siabixww.

TeAeiovovras Bewpd xobijkov pou va dvagepdid es Tov drpipo-
Sixarov Tpdrrov ut ToV Smoiov i elbralbeutos Biknydpos Tis kad’
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Malachtos J. Prodromou v. Republic (1981)

fis ) aimois &pyifs Exerplotn TO Shov Gfua kai &EéBeoe v SAnv
Umdfeow Evarmiov Tou AikaoTnpiov TolUTow.

" Exdooig mpoowewol diatdyuaros.

This is an English translation of the judgment in Greek appearing
at pp. 38-41 ante.

Provisional Order—Principles applicable—Recourse against transfer
of secondary education Headmaster—Flagrant illegality—Provi-
sional order suspending transfer until the final determination of
the recourse.

After filing a recourse against the validity of the decision of
the respondent to transfer him from the post of Headmaster
of the Pancyprian Gymnasium to the post of Headmaster of
‘the Acropolis B Gymnasium, the applicant filed, also, an appli-
cation for a provisional order suspending his transfer until
the final determination of his recourse.

In the course of the hearing of the application for a provisional
order Counsel for the respondent stated that from a search of
the relevant files which she had made this was a case of a flagrant
illegality.

On the application for a provisional order:

Held, that it is apparent that therc exists flagrant illegality
in the instant case and according to the principles governing
the making of a provisional order the order applied for must
be granted; and accordingly the provisional order applied
for will be made ordering the suspension of the transfer of the
applicant until the final determination of the recourse.

Application granted.
Cases referred to:
Aspri v. The Republic, 4 R.S.C.C. 57;
Georghiades (No. 1) v. The Republic (1965) 3 C.L.R. 392;
Procopiou and Others v. The Republic (1979) 3 C.L.R. 686;
Miltiadous and Others v. The Republic (1972) 3 C.L.R. 342

at p. 352
Application for an interim and/or provisional order.

Application for an interim and/or provisional order ordering
the suspension of applicant’s transfer from the post of Head-
master of the Pancyprian Gymnasium to the post of Head-
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3 C.L.R. Prodromou v. Republic

master of the B’ Acropolis Gymnasium until the final deter-
mination of his recourse against such transfer.

A.S. Angelides, for the applicant.

G. Constantinou (Miss), for the respondent.
Cur. adv. vult.

MacLacHTOs J. gave the following judgment. Due to the
urgent nature of this case I shall proceed to deliver my judgment
forthwith,

In this case the applicant seeks an interim and/or provisional
order ordering the suspension of his transfer from the post
of Headmaster of the Pancyprian Gymnasium to the post of
Headmaster of the B’ Acropolis Gymnasium until the final
determination of his recourse.

His recourse is directed against the decision of the respondents,
contained in a letter dated 16th August, 1980, (exhibit i), to
transfer the applicant with effect from the 1st September, 1980.

The grounds of law relied upon in the recourse are:

A. That in taking the sub judice decision the respondent acted
in excess and abuse of power and contrary to the public interest
and the interests of education without making a due inquiry.

B. That the respondent Authority acted arbitrarily and contrary
to Law andfor the Educational Officers Regulations, 1972
and particularly regulations 13-21.

C. That the sub judice decision constitutes an act of punish-
ment andfor a concealed disciplinary prosecution against the
applicant, and/or aims at an alien purpose and was taken in
contravention of the principle of equality and the rules of
natural justice.

-D~- That -the- sub judice decision lacks reasoning. _

The application for the provisional order is based on rules
13 and 19 of the Supreme Constitutional Court Rules, 1962. In
making such a provisional order the Court exercises its discre-
tion on the basis of the particular facts of each case and in the
light of the principles governing an Administrative Court
when trying cases of this nature. These principles have been
stated and applied, inter alia, beginning with the cases of Aspri
v. The Republic, 4 R.S.C.C. 57, Georghiades (No. 1) v. The Republic
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Malachtos J. Prodromou v. Republic (1981)

(1965) 3 C.L.R. 392 and recent decisions such as the case of
Yedeon Procopiou and Others v. The Republic (1979) 3 C.L.R.
686 wherein reference is made to the whole series of decisions,
relating to applications under rule 13 of the Supreme Constitu-
tional Court Rules, 1962.

In the case of Miltiadous and Others v. The Republic (1972)
3 C.L.R. 342 at p. 352 the following are stated:
el

“It is clear from tne above that an applicant in order to
succeed in an application for a provisional order under
rule 13 of the Supreme Constitutional Court Rules, 1962,
must show to the Court that his application is likely to
prevail on the merits and that the non making of the order
will cause him irreparable damage. It goes without saying
that flagrant illegality of an administrative act militates
strongly to the making of a provisional order even though
irreparable damage has not been proved. As it appears
from Louis L. Jaffe on ‘Judicial Control of Administrative
Actions’ the above principles are¢ accepted in American
Jurisprudence more clearly. In Chapter 18 under the
heading of ‘Temporary Judicial Stays of Administrative
Action Pending Judicial Review’ of this book, at page
689, it is stated that:

‘Despite the silence or variant wording of applicable
statutes permitting stays ‘upon good cause shown’
or upon a ‘finding’ of irreparable ‘damage’, the power
remains a discretionary and equitable one to be
exercised according to traditional standards. The
District of Columbia Circuit, with an extensive expe-
rience in motions for stays, has attempted to cast
them into a formula in Virginia Petroleum Jobbers
Assn. v. FPC (259 F. 2d. 921 (D.C. Cir. 1958) ), which
has since been widely referred to in the lower federal
Courts. The applicant must show 1) that he is very
likely to prevail on the merits; 2) that if he should
prevail on the merits he will suffer irreparable injury
if the stay is not granted; 3) that the other parties
will not suffer harm; and 4) that the public interest
will not be harmed’ .

In the instant case the learned Counsel for the Republic
conceded that from a search of the relevant files which she
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had made this was a case of a flagrant 1]]ega11ty and gave all
the relevant details.

From the facts which have been placed before me it is apparent
that there exists flagrant illegality in the instant case and accord-
ing to the principles which have been set out hereinabove
the provisional order applied for will be made. 1 would, there-
fore, make a provisional order ordering the suspension of the
transfer of the applicant from the post of Headmaster of the
Pancyprian Gymnasium Nicosia to the post of Headmaster
of the B’ Gymnasium Acropolis Nicosia until the final deter-
mination of the recourse.

With regard to costs ! hereby make an order for the payment
by the respondents of £20.—to applicant towards his costs.

Regarding the substance of the case due to the statement
of the learned Counsel of the applicant and due to the fact
tl'i?.t, as appearing in the file of the case, the opposition has
not yet been filed, the case is adjourned sine die with instructions
to the Registrar to have the case fixed for Directions on the
application of any one of the partles

" In concluding I deem it my duty to refer to the fair manner
in which learned Counsel of the respondent Authority dealt
with the matter and presented the whole case before this Court.

Application granted. QOrder for
costs as above.
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