(1981)

1981 April 9
[DEMETRIADES, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

PHIVOS B. ZACHARIADES.
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
1. THE PUBLIC SERVICE COMMISSION,
2. THE MINISTER OF INTERIOR,
3. THE COUNCIL OF MINISTERS,
Respondents.

(Case No. 58/80).

Public Officers—Appointments and promotions—Unless perfected or
completed by offer and acceptance they can be freely revoked—
Sections 37(1) and (2) and 44(5) of the Public Service Law, 1967
(Law 33/6T—Decision promoting applicamt to post of Director~
General Ministry of Interior—Revoked before perfection—
Applicant has not acquired a legitimate interest and is not entitled
1o judicial redress.

Adnministrative Law—Administrative acts—Revocation—Intended but
never completed administrative act-——Can be freely revoked—
Publie Officers—Appointments or promotions—Unless completed
by offer and acceptance they can be revoked—Sections 37(1)
and (2) and 44(5) of the Public Service Law, 1967 (Law 33/6T).

Recourse under Article 146 of the Constitution—Legitimate interest—
Article 146.2—Decision promoting applicant to post of Director—
General Ministry of Interior— Revoked before it was perfected—
Applicant has not acquired a legitimate interest—Not entitled
to judicial redress.

Following the decision of the Council of Ministers to autho-
rise the Minister of Interior to proceed, in concert with the Public
Service Commission, to take steps for the filling of the post
of Director-General of the Ministry of Interior (“the said post™)
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a letter signed on behalf of the Director-General of that Ministry
was sent to the Chairman of the Commission requesting it
to proceed forthwith with its filling. As the said post was
a first entry and promotion post the Commission advertised
the vacancy and a number of persons, including the applicant
who was holding the post of District Officer, submitted applica-
tions. The candidates were interviewed on the 1lth, 22nd
and 23rd January, 1980 and on the 30th January, 1980, tuc
respondent Public Service Commission after deliberations and
discussions on each candidate found* that the applicant was
in every respect superior to all the other candidates and decided
to promote him to the said post.

On the 3Ist January, 1980, the Minister of Interior wrote
a letter to the Chairman of the Commission and informed him
that he was withdrawing the request for the filling of the “‘said
post”, giving as a reason for doing so a study that was being
carried out for the re—organuzation of his Ministry. In view
of this letter, the Commission met on the 2nd February, 1980,
and decided to revoke their decision which had not, in the
meantime, been communicated to the applicant.

On the 25th February, 1980, all candidates interviewed for
the “said post™ were, by letter, informed by the Commission
that the post was not to be filled as a result of a request by the
appropriate authority which was studying schemes for the re—
organization of the Ministry. Hence this recourse by applicant
against the decision of the respondent Public Service Commission
not to proceed to give formal effect to its decision to appoint
him to the said post.

On the question whether the applicant, as a result of the decision
of the respondent Commission to promote him to the said post,
has acquired a legitimate interest and, thus, is entitled 1o judicial
redress: )

Held, that it is clear that unless a promotion is perfected
or completed by offer and acceptance, the Public Service Com-
mission can freely revoke the “intended but never completed

See its minutes at pp.-132-33 post.
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administrative act” (see sections 37(1) and (2)* and 44(5)**
of the Public Service Law, 1967 Law 33/67 and Panayides v.
Republic (1972) 3 C.L.R. 467 and (1973) 3 C.L.R. 378 (C.A.);
that in this case the respondent Commission revoked its decision
before it was perfected and therefore the applicant has not
acquired a legitimate interest and is not entitled to judicial
redress; accordingly his recourse must fail.

Application dismissed.

Cases referred to:
Contopoulos v. Republic, 1964 C.L.R. 347 at pp. 351-352;

Panayides v. Republic (1972) 3 C.L.R. 467 at p. 480; (1973)
3 CL.R. 378 at p. 383 (C.A);

Geodelekian v. Republic (1970) 3 C.L.R., 64 at p. 68.

Recourse.

. Recourse against the decision of respondent No. | not to
proceed with the filling of the vacant post of Director-General
of the Ministry of Interior after they had selected the applicant
for appointment to the said post.

. Cacayannis, for the applicant.

N. Charalambous, Senior Counsel of the Republic, for the
respondent,
Cur. adv. vult.

DEeMETRIADES J. read the following judgment. By his recourse
the applicant attacks the decision of the respondents and in
particular the decision of the first respondents not to proceed
to give formal effect to their decision to appoint him in the post
of Director-General of the Ministry of Interior and prays:-

i.  Declaration of the Court that the omission of respon-

* Section 37(1) and (2) reads as follows:

“8.37(1) A permanent appointment shall be effected by a writtcn offer
made by the Commission to the person selected for appointment and
accepted by him in writing.

(2) The offer shall state the remuneration offered and the other terms
and conditions of service attached to the office to which appointment
is offered™.

**  Section 44(5) reads as follows:
*(5) A promotion shall be effected by a written offer made by the Com-
mission to the officer to be promoted and accepted by him in writing.
The offer shall specify, imter alia, the date of promotion, the salary
payable and the incremental date, if any™.
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dents No. 1 to proceed with the filling of the vacant post
of the Director-General of the Ministry of Interior after
they had selected the applicant for appointment to
that post was null and void, as such omission was con-
trary to the provisions of the Constitution and/or the
Law andfor because it was made in excess or abuse of
powers; and/for

Declaration of the Court that the omission of respon-
dents No. 1 to appoint the applicant to the post of
Director—General of the Ministry of Interior, having
selected him for such appointment, was null and void
being contrary to the provisions of the Constitution
and/or the Law and/or because it was made in excess
or abuse of powers; and/or

Declaration of the Court that the decision of respondents
No. 1 not to proceed with the filling of the post of Dire-
ctor-General of the Ministry of Interior on the excuse
of instructions received on 31.1.1980, from respondent
No. 2, not to proceed with the filling of that post, because
apparently there existed, under consideration, plans for
the re-organization of the Ministry of Interior, is null
and void and of no legal effect whatsoever, being contrary
to the provisions of the Constitution andfor the Law
and/or becausc it was made in excess or abuse of powers;
and/or

Declaration of the Court that the act or decision of
respondents No. | to accept and/or follow instructions
and interventions from incompetent persons or autho-
rities, and/or not the “proper authority’ as specified
in the Law, which led to the non ftilling of the post of
Director-General of the Ministry of Interior by them,
is null and void and of no-legal effect whatsoever, being
contrary to the provisions of the Constitution andfor ~
the Law and/or because it was made in excess or abuse
of powers; and/or

Declaration of the Court that the decision of respon-
dents No. | not to appoint “for the time being” the
applicant to the vacant post of Director-General of
the Ministry of Interior, communicated to the applicant
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by their letter dated the 25th February, 1980, is nuli
and void and of no legal effect whatsoever, being contrary
to the provisions of the Constitution and/or the Law
and/or in that it was taken in excess or abuse of powers;
and/or

Declaration of the Court that the intervention of respon-
dent No. 2 to the duties and competences of respondents
No. 1, and/or the “instruction” given by him to respon-
dents No. 1 not to proceed “for the time being” to the
filling of the post of Director-General of the Mimistry
of Interior, because apparently there existed, under
consideration, plans for the re—organization of the
Ministry of Interior, was a decision and/or an act null
and vcid and of no legal effect whatsoever, being contrary
to the provisions of the Constitution and/or the Law
and/or outside the powers and competences of respon-
dent No. 2 andfor because it was made in excess or
abuse of powers and therefore such intervention andfor
instruction ought to have been ignored by respondents
No. 1; andfor

Declaration of the Court that the instruction given by
respondent No. 2 to respondents No. | not to proceed
with the filling of the post of Director-General of the
Ministry of Interior (communicated to respondents
No, |1 by his letter dated 31.1.1980), was a decision
and/or an act null and void and of no legal effect what-
soever, being contrary to the provisions of the Consti-
tution andfor the Law andfor in that it was made in
excess or abuse of powers; and/or

Declaration of the Court that any act, decision or omis-
sion of respondents No. 3, which in any way confirms
and/or adopts and/or tolerates the “instruction” and/or
intervention of respondent No. 2 to respondents
No. | as described in sub-paragraphs (1) to (7) above,
was null and void and of no legal effect whatsoever,
being contrary to the provisions of the Constitution
and/or the Law andfor in that it was made in excess
or abuse of powers.

The applicant has been serving in the Public Service since
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January 1940. He is a B.Sc (Economics) of the London Univer-
sity, a degree which he obtained in 1957 whilst serving in the
Civil Service. He is, also, a Fellow of the Royal Statistical
Society and a Fellow of the Royal Economic Society. He
is now a District Officer posted at Paphos.

As a result of a submission made to the Council of Ministers
by the Minister of Interior, dated the 20th October, 1978 (see
copy of Annex 1 appended to the opposition), the Council of
Ministers, by their decision No. 17.354 dated 26th October,
1978, decided—

(a) to extend the services of the Director-Genera! of the
Ministry of Interior, who was then due for rcurement
until the 24th March, 1979, and

(b) to authorise the Minister of Interior to proceed,
in concert (en sinennoisi) with the first respondents,
to take the soonest possible all necessary steps for
the filling of the post of the Director-General of the
Ministry of Interior.

Copy of the decision of the Council of Ministers, which is
appended to the opposition as Annex !, was, on the 4th
November, 1978, communicated by the Secretary of the Council
of Ministers to the Chairman of the first respondents.

On the 8th November, 1978, a Ictter signed by an official
of the Ministry of Interior or behalf of the Director-General
of that Ministry, was sent to the Chairman of the first respon-
dents with regard to the said decision of the Council of Ministers,
This letter, which is Annex 2 to the opposition, reads:

* "EverdAny dmws dvagepbd els THy "Amrogaow Tou “Ymoup-
yikol ZupPouriou (r’ &p. 17.354 THs 26ns "OxTwpplov,
1978, fymis Ekoivorrorfifin el Ouds, &l ToU GfpaTos Tiis TAN-
pedaews Tis Bloewx Tou [evikou AwevBuvrou Tou “Yrroupyeiou
EcwTepikév, kol v& mAnpogopricw Uuds s dxoroubuws:—

2, 0 k. A, "Avacrasiov, Mevikds Aeubuvtiis ToU “Ymroup-
yeiou *Eowtepikéiv, O tlaxohroubrion vd fkTedd] Td xabrixovTa
Tijs ffoews Tou pEypr Tis 3lns AexepPpiou, 1978. ‘Ard
Ths Ins lavovapiou, 1979, olros 8d SiareAf] &’ &Bela uéypl
fis 24ns Maptiou, 1979, dte &purrnpeTel.

3. AauBavopfveov U Sy TAV  woAAamAGY  eUfuvddy
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Tijs Gfoews Tou [evikol Awevbuvtol Tou “Ymoupyelov ‘Eow-
Tepikédv kabdos kel B1& THY dpaiiv kal dmwpbokoTtrrov AsiToup-
yiev Tév Imrnpeciév ToU “Ywroupyeiou TouTou, TO fiuéTepov
“Yrroupyeiov Oscopei dvayxaiov dmax @ Ofos Tou [levikou
ArsuBuvTou TAnpwlij &wd THs Ing ‘lavovapiou, 1979, fuepo-
unvios ke fiv &pyilen f) Teplodog &belas Tou x. "AvacTaciov.

4. Tapaxakeiobe 86ev Omws mpoPfite ey Tdy oyeTikag
SievBeThioeg Bid THY fykanpov Snjpooicuow Tiis Bfoecs olTes
Hate vl karaoTi Suvath fy TAfpwols Tns &wd s 1.1.1979.

5. 'H wAfpwots Boews katd Ty Bidpraiav Tis TreprdGov
drovoias Tou kaTdyou aUTis & &Belg Tpd Tis deumrnpeTn-
oecds Tou TrpoPAdTeTen Ud ToU &pfpou 21 ToU mepl “Eppn-
velag Nopou, Kep. 1.

(‘Ym.) Xp. Mapnidng .
S NMevikdy AweuBuvTiy
“Ymoupyelov *EcwTepikédn™.

(“1 have been directed to refer to the Decision of the Council
of Ministers No. 17.354 of the 26th October, 1978, which
has been communicated to you, on the subject of the
filling of the post of Director-General of the Ministry
of Interior and to inform you as follows:—

2. Mr. A. Anastassiou, Director-General of the Ministry
of Interior, will continue to perform the duties of his
post until the 31st December, 1978.  As from st January,
1979 he will be on leave until the 24th March, 1979, when
he will retire.

3. Taking into consideration the multiple responsibi-
lities of the post of Director-General of the Ministry of
Interior and for the smooth and unobstructed functioning
of the services of thi; Ministry, our Ministry considers
it necessary that the post of Director-General be filled
as from Ist January, 1979, the date on which the leave
of absence of Mr. Anastassiou commences.

4. You are therefore requested to make the necessary
arrangements for the advertisement of the vacancy in
time, so that the filling of the post may be rendered possible
as from the 1.1.1979.

5. The filling of a post during the absence on leave
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prior to retirement of its holder is provided for by section
21 of the Interpretation Law, Cap. 1.

(Sgd) Chr. Mammides
for Director-General
Ministry of Interior’).

_ At their meeting of the 11th November, 1978, the first respon-
dents considered the filling of the vacancy in the post of the
Director-General of the Ministry of Interior—hereinafter
to be mentioned as the “said post”—and decided that as the
*“said post™ was a first entry and promotion post, to advertise
the vacancy and to allow two weeks for the submission of appli-
cations (this.decision of the first respondents is appended to
the opposition as Annex 3), but on the 19th December, 1978,
the Minister of Interior himself wrote to the Chairman of the
first respondents a letter (this is Annex 4 to the opposition)
by which he informed him that certain difficuities connected
with the scheme of service of the *“‘said post” had arisen; that
the Council of Ministers was studying the possibility of amen-
ding them, and that as the decision on this matter could take
some time he requested him to postpone the publication of
the post until a final decision was taken. Complying to this
request of the Minister, the first respondents took no further
action on the matter.

On the 12th March, 1979, another letter, signed on behalf
of the Director-General of the Ministry of Interior (see Annex
5 to the opposition), was sent to the Chairman of the first
respondents by which he was informed that there was going
to be no change in the scheme of service of the post of the
Director—General of the Ministry of Interior and was requested
to proceed forthwith with its publication, if possible, in the
issue of the Gazette of the following Friday, the 16th March,
1979. In compliance with this request,"the post- was-advertised -
in Gazette No. 1508 of the 16th March, 1979 (photocopy of
same was produced and is exhibit A).

As a result of the publication of the “said post™, a number
of persons, one of whom was the applicant, submitted applica-
tions and.on the 12th April, 1979, the first respondents decided
to invite 19 of them, including the applicant, for interview
(see Annex 6 (o the opposition). As it appears from Annex
7 to the opposition, which are the minutes of the meeting of
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the first respondents held on the 8th May, 1979, all 19 persons
were interviewed on that day. However, before the first respon-
dents took their decision, their term of office expired and a new
Chairman and new members were appointed.

At their meeting of the 12th November, 1979 (see Annex
8 to the opposition), the new Public Service Commission decided,
and very rightly so according to learned counsel appearing
for the applicant, that they had to consider the filling of the
“said post” afresh and that they had to invite all persons inter-
viewed by the previous Public Service Commission, for a new
interview. The candidates were interviewed on the 1lth,
22nd and 23rd January, 1980 and on the 30th January, 1980,
the first respondents, as it appears from the minutes of their
meeting (Annex 13 to the opposition), after deliberations and
discussions on each candidate, found that the applicant was
in every respect superior to all other candidates and decided
to promote him to the “said post™.

The relevant extract from the minutes of the meeting of the
first respondents of the 30th January, 1980, reads as follows:—

“Ev koraxheidt, fiy ‘Emtpomd Anuocias “Yrrnpsolas, dgou
tnTaoe kal ouvekpre v &llay, Ta Tpoodvra, THv Teipav
kal ™y orabiodpouiav Tdv Uroyngiwv kafids kal THv &pxon-
otnTa TéY Uroymnginy Snuociwv UoAAfAwy, P&oer TV
althoewy (PeTd T@Y BikanoAoynTikdy), TWv Tlpoocomikéy
QoxéAhwv kat TOV EpmoTeumikéy  ExBioeov  Trepi  Tév
Urroymelwy Snpocicv tradAfAwy, kal Geou EAaPe doaUTws
U’ Sy T &mwdboow SAwv TV Umroymeplwv kaTd Tds
yopords ovvevtevtels Towv perd Tiis “Emitpomfis, &xpuey
811 6 k. ©oiPog ZAXAPIAAHZ UmrepTepel &v T ouvdhew TéV
Umrodoitrwy Utroyneiwy, edps ToUuTOoV WS TOV TTAEGY KATEAATAOY
xal amrepdoioe vd Tpoaydyn alrdv els Ty Géow Tou [Mevikol
ArevbuvtoU ToU “Ymoupyeiov "EowTtepikdv &rd Tis 15.2.807.

(“In conclusion, the Public Service Commission, having
considered and compared, the merits, qualifications,
experience and service of the candidates as well as the
seniority of the candidates who are public officers, on the
basis of the applications (with the justifications) the
personal files and the confidential reports on the candidates
who are public officers and having also taken into consi-
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deration the performance of all candidates during their
personal interview with the Commission has found that
Mr. Phivos ZACHARIADES was as a whole superior to
all the other candidates found him to be the most suitable
and decided to promote him to the post of Director-
General Ministry of Interior as from 15.2.80™).

On the 3lst January, 1980, the Minister of Interior wrote
a letter to the Chairman of the first respondents and informed
him that he was withdrawing the request for the filling of the
“said post™, giving as a reason for doing so a study that was
being carried out for the re—organization of his Ministry. In
view of this letter (which is Annex 14 to the opposition}, the
first respondents met on the 2nd February, 1980, and decided
to revoke their decision which had not, in the meantime, been
communicated to the applicant (see Annex 16 to the opposition).

On the 25th February, 1980, all candidates interviewed for
the “said post” were, by letter (Annex 17 to the opposition),
informed by the first respondents that the post was not to be
filled as a result of a request by the appropriate authority which
was studying schemes for the re-organization of the Ministry.

On the 6th March, 1980, counsel fou the applicant wrote
the following letter to the Chairman of the first respondents:

“Kupio,

‘O mehdns pas x. PoiPos B. Zayapddne ("Emapyos
Tapou) & dmoios &xer UmoPdier almmon yid ) Béom ToU
[evikoU AwevBuvtii oTd ‘Ymoupyelo 'Egwrepikédv, n&s #bwoe
brrohfy v &movtriooupe oty EmioToAY) oas fypepopnviasg
25 QOeppovapiou, 1980.

Ma& va wmropéooupe vé cupPouvlstooups TV TEA&TN pas
yi& T& BiaPfuaTa oy SiatoUran va AdBe, 8& ads TrapoKa-
Mooupe v& pds Scooere Tls dwdroubes brebnynuaTikds TANpo-
poples:—

(1) NodTe kal s 1 ‘&puobia "Apxf’ ods Exar TAnpogpoptioc
6T pedetd oxédio y1d véa BidBpwaon Tou “Yrroupysiou
"EgwTepikéov.

(2) MMowd elven oy mpokewpdvn mepiTrrwon 1§ “dppodia
"Apxi’.
. (3) Kard méoo & oytSia ol peAetoUvtar rrpoPAérouy
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katdpynon Tis §éons Tou Mevikou ArevBuvTii ToU *Yroup-
yelou "EgwTspikdv.

(4) Katd woéoco Exers fykupn kal 8emixny wAnpogopia &t
70 ‘Ymoupywd ZupBovAio gdv 1o pdvo &pudbio oddpa
Tp&kyuaTt peAsTE dvadidpBpwan ToU ‘Ymoupyelov 'Ecc-
TEPIKGIV.

Omax ¢ dmiauPivecte, ol whnpogpoples mou InTouue
6& pds Ponbricouy vd gupPoukelooups TOV TEAGT HOs KaTd
wéogo B& Tpémar v& koraywpnlel Tpooguyh oTd "AvdtaTo
Awaotipio oUpgova pt td "Apbpo 146 Tou ZuvrdypaTos
yi& Thy Trapddeyn Tiis 'EmTporiis oas v& TpoPel ord
oyeTikd SBiopioud Epdoo pdhioTa, Smws Exsl TepiEida ot
yvwon pos, peTa Tis guvevteUlers Tng ud Tous Biapdpous
Utroynglous 1y 'EmiTpom oag Trijpe THv &mwdpaon va Sioplost
Tév TEAdTN pog oy md whww Béon.

Bépona, Btv yparddeTan vi ods UmevBupicoupe Tis Tpdvoiss
ToU "Apfpov 29 ToU ZuvT&ypoaTos OXETIKA UE T YPOVIKK
Spra péca oTd Omoia 8& wpimal vd pds STovTioETs.

AratehoUpe HETY Tipfis
M. A. KAKOTIANNHZ & ZIA™.

(**Gentlemen,

Our client Mr. Phivos B. Zachariades (District Officer
Paphos) who has submitted an application for the post
of Director-General, Ministry of Interior, has instructed
us to reply to your letter dated 25th Febiruary, 1980.

In order to be able to advise our client on the steps
he is entitled to take, we would request you to give us the
following explanatory information:-

(1) When and how the ‘appropriate authority’ has
informed you that it is studying a scheme for the
re-organization of the Ministry of Interior.

(2) Which is in the present case the ‘appropriate autho-
rity’.
{3) Whether the schemes under consideration provide

for the abolition of the post of Director-General of
the Ministry of Interior.

(4) Whether you have valid and positive information
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that the Councit of Ministers as the only appropriate
body is in fact studying the re-organization of the
Ministry of Interior.

As you understand, the information we are asking will
help us advise our client whether he should file a recourse
to the Supreme Court in accordance with Article 146
of the Constitution for the omission of your Commission
to proceed with the said appointment since, as has come
to our knowledge, after the interviews with the various
candidates your Commission has decided to appoint our
client to the above post,

Of course there is no need to remind you of the provision
of Article 29 of the Constitution regarding the time limit
within which you must reply. '

Yours sincerely
P. L. Cacoyannis & Co.”).

The reply of the first respondents to counsel’s letter, which
gave rise to these proceedings, is the following:~

“"Exw O8nyles vé&t dvagpepbd oTiv imoTordy oas ud &pibud
.14/80, oxeTika p¢ v ke Béon FevkoU Aevbuvt Tou
Ywoupyelov ‘Ecwrepikév, kal va gbs Boow Tls dxoioubes
TAnpogoples :

(a) Z7is 31.1.80 1y &ppobin dpyn ué EmoToM) s [fnoe
&rd iy "Emirpory Anpocios “Yrrnpeolos vé piv Tpo-
xwphioel £l Tou TapdvTos oy TAfpwon Tiis Béorawr,
yari Pploxovrer Unrd peAdéTn oxébia yid véa Sigplpwon
Tou ‘Yroupyeiou.

(B) ‘Apudbic dpyhy elvon & “Ywoupyds ‘Ecwrepikddv.

(y) ZTis tpwrhors otls Tapaypépous (3) xai (4) Tiis dri-
oToAfis. das _#) 'Emitporhy Anuooias ‘Yrnpeoias efven
dvappdBia va &mravrros. S T T

M &Tipnom,
Mé& Tlpdedpo
‘Emtporrfis Anpocias “Yrmpeoias®™.

(‘1 am directed to refer to your letter C. 14/80 regarding
the vacant post of Director-General, Ministry of Interior,
and to give you the following information:-
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(2) On 31.1.80 the appropriate authority has by letter
asked the Public Service Commission not to proceed
for the time being with the filling of the post, because
schemes for the re-organization of the Ministry are
under consideration.

(b) The appropriate authority is the Minister of [nterior.

(¢) The Public Service Commission is incompetent to
reply to the questions in paragraphs (3) and (4) of
your letter,

With respect.
For Chairman
Public Service Commission’).

As | understand the complaints of the applicant in this
recourse, they are the following: —Whether—

(1) the first respondents, having reached their decision to
fill in the said vacant post, were entitled to revoke it;

{2) the Minister of Interior is the appropriate authority in
matters relating to the appointment of the Director-
General of his Ministry; and

(3) the first respondents, once they had reached their deci-
sion, were bound to perfect and/or complete the promo-
tion

Before proceeding, however, to deal with the above issues,
1 feel that | must examine which is the Body that decided to
submit the request to the first respondents for the filling of
the said post and who in fact did submit such a request. After
carefully reading and comparing the contents of Annexes |
and 2 to the opposition, which are appended herewith, 1 find
that the decision was taken by the Council of Ministers; that
after this decision was taken, the Council of Ministers, acting
through their Secretary, submitted the request to the first respon-
dents, and that the Minister was only authorised to see that
this decision was to be put into effect the soonest possible.

Having considered the facts of this case, I find that the first
issue that has to be decided is whether the applicant, as a result
of the decision of the first respondents to promote him to the
post of Director-General of the Ministry of Interior, has
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acquired a legitimate interest and, thus, is entitled to judicial
redress.

As | have earlier mentioned, the “said post” is a first entry
and promotion post and the matter is governed, therefore,
by the provisions of sections 37 and 44 of the aforesaid law,
Law 33/67, which read:-

8.37-*(1) A permanent appointment shall be effected by a
written offer made by the Commission to the person selected
for appointment and accepted by him in writing.

(2) The offer shall state the remuneration offered and the
other terms and conditions of service attached to the office
to which appointment is offered.

(3) When the person selected has signified his acceptance
of the offer made to him and the report of the Government
Medical Officer who has examined him is satisfactory,
the Commission shall inform the person selected in writing
that he has been appointed and specify the date from which
his appointment takes effect.

{(4) A permanent appointment shall be published in
the official Gazette of the Republic as soon as possible
after it has taken effect.

(5) Save with the prior approval of the Council of Mini-
sters, no person shall be appointed to, or serve in, an office
in a Department where his spouse, child, brother or sister
is serving”. .

S.44-“(1) No officer shall be promoted to another office,
unless—

(a) a vacancy exists in that office:

‘Provided that n the case of offices with a combined
establishment, promotion from the lower to the higher
office or grade of that office may be made irrespectively
of whether there is a vacancy in the higher office or
grade or not, and in accordance with any general
directions given by the Council of Ministers in this
respect; '

(b) he possesses the qualifications laid down in the schemes
of service for that office;
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(c} he has not been reported upon in the last two annual
confidential reports as unsuitable for promotion;

{(d) he has not been punished during the preceding two
years for any disciplinary offence of a serious nature.

(2) The claims of officers to promotion shall be consi-
dered on the basis of merit, qualifications and seniority.

(3) In making a promotion, the Commission shall have
due regard to the annual confidential reports on the candi-
dates and to the recommendations made in this respect
by the Head of Department in which the vacancy exists.

(4) When an officer is promoted to an office in which
he has been acting, his promotion may take effect from the
date on which the vacancy occurred or the date from which
he was appointed to act, whichever is the later.

(5) A promotion shall be effected by a written offer
made by the Commission to the officer to be promoted
and accepted by him in writing. The offer shall specify,
inter alia, the date of promotion, the salary payable and the
incremental date, if any.

(6) Promotions shall be published in the official Gazette
of the Republic.

(7) For the purposes of this section ‘offices with a combi-
ned establishment’ mean two or more separate offices
or two or more grades of the same office which have a
common establishment™.

Counsel for the applicant argued that once the Public Service
Commission had decided to promote the applicant to the “said
post”, they were under a duty to proceed and perfect and/or
complete it. The question whether the Public Service Commis-
sion is under a duty to fill a vacant post existing in the Public
* Service was answered in the case of Contopoulos v. The Republic,
1964 C.L.R. p. 347, in which Triantafyllides J.,, as he then
was, in delivering the unanimous judgment of the Full Bench
of this Court, said at pp. 351-352:-

“In the opinion of the Court the duties of the Public Service
Commission under Article 125 are limited to matters con-
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cerning the officers and not the offices involved (vide Papa-
petrou and the Republic, 2 RS.C.C. p. 61 at p. 66). It
is not for the Public Service Commission, therefore, to
decide when a vacancy is to be filled by way of promotion
as this matter lies within the competence of the Executive
Branch of the Government. 1t is only when such a vacancy
is to be filled that the Commission has exclusive compe-
tence to decide on who is to be promoted or appointed
to the post in question.

In the present case, therefore, the Commission quite
properly took into account the request of the Ministry
of Interior not to fill the vacancies in the post of Land
Officer pending the re-organization of the Department
conczrned”.

Stasinopoulos, in his book “Mathimata Diikitikou Dikeou,
1957 ed. p. 311, expresses his opinion on the matter as follows:-

* 0 Biopiopds UTEAAAOU KOTATATOETAL, KT TOUS YEVIKOUS
kavovag ToU Sikaiou T6V SiownTikGv wpdlew, eis TV kaTn-
yoplav Tév mpdleww Bakprrikiis Eovoias. ‘H dnpocia
apyh &v yéver Btv Exer Umoypéwoiv tva TAnpoon piov Kevo-
Geioav Géawv, ARG kixkmTon Siakpimikny Eoveiav va &mo-
pocion, t&v €& wpoiAdn 1| oU elf THY TANpwow albris, &
ke v kphvpy oTE Ba Emord) & elfeTos xpdvos Sic THY TWANR-
pwow Tomny. “Evexa ToUTtou, Afyopey OTI, KATX YEVIKOV
kavdve, & Siopiopds Btv elvon Umoypéwois TR Aomdfioews,
&v mepirTddoel 8t kol fiv f Awoiknois dpvelton v& TAnpoon
piav Béow, Biv elvan Buvatév va BewpnBi] &n wapodeima
Spethopbimy  Evipyeiav”.

{“The appointment of an employee is classified, according
to the general principles of the law of-administrative acts,
in the category of acts of discretionary power. The
public authority in general has no obligation to fill a
vacant post, but has a discretionary power to decide,
whether to proceed or not with its filling, and also to
Judge when the proper time for its filling will come.
Because of this, we say that, as a general rule, the appoint-
ment is not an obligation of the administration, and in
case the administration refuses to fill a post, it is not
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possible to consider that it omits to do an act which ought
to be done™).

The question as to when a promotion or appointment is
effected, i.e. when the lawful existence of an administrative
act commences, is dealt with in the case of Panayides v. The
Republic, (1972) 3 C.L.R. 467. A. Loizou J. in his judgment
in that case had this to say at p. 480:-

“It 15 important therefore in this respect to examine the
exact moment at which the formal validity of the admi-
nistrative act that is to say its lawful existence commences,
For that matter a distinction should be drawn between
this and the substantial effect of the administrative act,
that is to say their legal cffect. The former commences
from the time at which the procedure under the law by
which they came into existence is completed. The latter
commences from a certain time which may either coincide
with the time of the commencement of their formal validity
or it may be a subsequent or prior point in time’.

“And at p. 482:-

“An administrative act as it has been stated, is a declara-
tion of the will of the administrative organ. Before it
is declared the will has to take shape towards the stage
of the formulation of the administrative will. The admi-
nistrative procedure for its production corresponds and
results to its issuing, i.6. to the drafting, the insertion of
the date and the signing by the appropriate organ. See
Stassinopoulos (supra) 359. Hence, ‘issuing’ is called
the formulation with certainty of the will which is intended
to be declared by the administrative act. Only when the
will is declared, i.e. when outward direction is given to
it towards one or more persons, with the purpose that
by its will their position will be affected, it is that this
will has social significance and the law is interested in it
and its consequences.

Until so declared, the administrative act constitutes
mternum of the administration. After however of its
communication, it becomes binding on the administration
and it is then that the act, in our case the act of promotion,
came into existence. Being as such a favourable admi-
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nistrative act, it cannot be freely revoked thereafter.
Whereas before the administration can freely amend or
abandon, the intended but never completed administrative

L

act’.

It is clear from the above quoted authority and sections 37(1)
and (2) and 44(35) that uniess a promotion is perfected or comple-
ted by offer and acceptance, the first respondents can freely
revoke the “intended but never completed administrative act’.
This view was also held by the Full Bench of this Court in the
case of Panayides v. The Republic, (1973) 3 C.L.R. 378 at p.
383, and Geodelekian v. The Republic, (1970) 3 C.L.R. 64 at
p- 68.

In the present case, the first respondents revoked their deci-
sion before it was perfected and I, therefore, find that the appli-
cant has not acquired a legitimate interest and is not entitled
to judicial redress.

In view of the above, | find it unnecessary to deal with the
other issues arising in this case.

The application is hereby dismissed with costs in favour of
the respondents, if claimed.
Application dismissed with costs.

“TTAPAPTHMA 1
ANTIFTPADON

"Améoracua ik Téwv TlpaxTikéy Tiis ZuveSpios ToU ‘YroupyikoU
ZupPoudriov “Huspounviag 26.10.78

Taparaos rév Umnpecidy tou k. ALK, ’Avacracgiov,
MevikoU  AieuBuvtot “Yrroupysiov ’EcwTepikév

Amrégacts i’ T (TpbTaois U, &p: 855/78)"
‘Ap, 17.354 14. Té ZuvuPoithiov &rrepboioev—

o) dvopopikéd mpds THv "Amdgaow Um ‘Ap. 16,225,
&mews EmiTpiyn, Tpds TO Bnudoiov cupgépov, Suvdue
Tou &8aglov (4) ToU &pbpou 8 Tol mrepl TuvTEecov Nouov,
Keg. 311 kol Népewv 17 ToU 1960A, 9 kol 18 Tou 1967,
51 kal 119 vou 1968, 9 Tou 1971, 65 1oU 1973 xkei 42
Tou 1976, el Tov k. AK. "Avaortaciou, lMevikdv Alsy-
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fuvtiiv Tou Ymoupyelou ‘EcwTepikdv, va Tapapsin
els Ty UTnpeoioy B pwpdy elofn TreploSav, fiTon
uéxprt Ths 24ns Mapriou, 1979 xai

B) étouoioBorion Tov Ymoupydv ‘EcwTepikév vd Tpopf]
&v oweworioel uerd Tis ‘EmTpormfis Anuoglas “Ymrn-
peoias, els Té Sfovra HJd THY TAHpwov Tiis Blosws
FevikoG Aevuvrou “Ymoupyelou 'Eowrepixév, 10 Tayl-
Tepov  Buvarov.

Tpéedpov
'EmTporiis Anuocias "Yrrnpeoiasg,

‘H Cmepfev "Amrdpaois, bpou petd Tiis TpoTtdoews G’ “Ap.
855/78, Siapipaleran wpds &wd kowoU cuvepyaoiov METG TOU
T.A., “Ymoupyeiou ’Ecwtepikddv, Trpds Tov dmoiov &meotdin
dvtiypagov Tis cx &vw ‘Amopdosws, dvapomkéds Tpds THy UTro-
map&ypagov  (B)  elrriis.

(Ym.) K. Kiedvlous
MpapuorTevs
“Yroupyikou 2uppouliou
4n Nospppiov, 1978.

(Kv.: T.A., ‘Ymoupyefov Olkovopikddv).”
“(APPENDIX |
COPY

Extract from the Minutes of the meeting of the Council
of Ministers dated 26.10.78.

Extension of the services of Mr. A.K. Anastassiou,
Director-General of the Ministry of Interior.

(Submission No. 855/78)
Decision
No. [7.354
14. The Council decided—

(a) With reference to Decision No, 16.225, to allow, in
the public interest, in accordance with sub-section
(4) of section 8 of the Pensions Law, Cap. 311 and
Laws 17 of 1960A, 9 and (8 of 1967, 51 and 119
of 1968, 9 of 1971, 65 of 1973 and 42 of 1976, Mr.
A.K. Anastassiou, Director-General, Ministry of
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interior, to remain in the service for a still short
period, i.e. until the 24th March, 1979; and

(b) authorize the Minister of Interior to proceed, in
concert with the Public Service Commussion,
with the necessary arrangements for the filling of the
Post of Director-General, Ministry of Interior, the
soonest possible.

Chairman,
Public Service Commission,

The above Decision, together with submission No. 855/75,
is transmitted for co-operation with the D.G., Ministry of
Interior to whom copy of the above Decision was sent, with
regard to sub-paragraph (b) thereof

(Sgd) C. Cleanthous
Secretary
Council of Ministers.
4th November, 1978.

(Copy to: D.-G., Ministry of Finance})”.
“ANTIFPADON
MPOTAZIZ TIPOZ TO YTIOYPIIKON ZYMBOYAION

TMapbraots Tév Umnpecidév Tod k. AK. ’Avaotogiow,
FevikoU AweuBuvtou Yrmroupyelov ’Ecwtepikév

Tod “Ymoupyikdv ZuuPoliiov Six Tijs &mopdoecs ‘Tou o’
dp. 16225 Tiijs 2Tng ZewrreuPpiou, 1977, dmepdoioey drrag, pds
T6 Snudoiov gupgépov, mapatelm Tds (mrnpecios ToU k. AK.
'AvacTtaciou, Tevikou Aievbuvtou ToU “Yroupyelou *Ecwtepikédv,
uéxpt Tis 3lns AexepPplov, 1978

2. ’Emeaiddy ol Adyor 5i& ToUs dmolous EAfieln 1) ds &vw dmdpacis
EEaxoroUfolv vix UploTavral, fitor 1) dvabiopydvwaois Tou “Ymoup-
yetou *Apdvis kel ) Uredfuvos Sreyelpnois Tév nitnpiveov edBuvdoy
10U “Ymoupyelov ’Ecwrepikédv, & ‘Ywoupyeiov 'Ecwrepixddv
Oswopel dvaryxaiay THy TrepmiTépw TapdTacwy TV UTrnpediédy Tou
k. "Avaotagiov Bik wkpdv weploBov fitor péyxpr Tiis 24.3.1979
81& va Bobfj 1) ebkoupla els v 'EmTpomyv Anpocias ‘Ywnpeoiag
va TpoPij els Tov Biopiopdy katarifrou BuaBdyov Tou &wd Tijg
Ins “lavovapiov, 1979, "Amo Tfis 1.1.79 & x. ’AvaoTtaciov Hd
elvon &’ &Bela Tpd THs dputmpeThoeds Tov péypr Tiis 24.3.79.
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3. 'O “Ywovupyds ‘EcwTepikiv, & dmolos 8& eloaydyn 10 6fua,
& donynffi omws al Urnpeoion Tou k. *AvaoTaciov mapaTtatouv,
pds 1O Snudoiov cupgpipov, pbxpl Tiis 24.3.1979 kai Smws Sobiy
Eykpiots Bid iy TAfpwow THs Oéoews.

YHOYPIEION EZQTEPIKON

AEYKQZIA

(Y.E. TT. 1D)
20 'Oxrwppiov, 1978,

“(SUBMISSION TO THE COUNCIL OF MINISTERS

Extension of the services of Mr. A.K. Anastassiou,
Director—General, Ministry of Interior.

The Council of Ministers by its decision No. 16225 of
the 27th September, 1977, decided that, in the public interest,
the services of Mr. A.K. Anastassiou, Director—-General of
the Ministry of Interior be extended up to the 31st December,
1978,

2. Because the reasons for which the above decision
was taken continue to exist, i.e. the reorganization of the
Ministry of Defence and the reliable administration of the
increasing responsibilities of the Ministry of Interior, the
Ministry of Interior considers expedient the further extensicn
of the services of Mr. Anastassiou for a short period i.e. until
24.3.1979, in order to give the chance to the Public Service
Commission to proceed with the appointment of suitable
successor as from Ist January, 1979. As from 1.1.1979 Mr.
Anastassiou will be on leave prior to retirement until the
24.3.79. '

‘3. The Minister of Interior, who will propose the subject,
will submit that the services of Mr. A.K. Anastassiou, be
extended, in the public interest, until 24.3.79 and that approval
be given for the filling of the post.

Ministry of Interior
Nicosia
(Y.E.IL.11)
20th October, 1978™).
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“TTAPAPTHMA 2
ANTIITPAGON

"Ap. ®ax. Y.E. 290/60/5 YTIOYPIEION EZQTEPIKQN
AEYKQZIA
8 NoeuPplou, 1978

Mpéebpov "EmiTporriis
Anpoolas “Yrenpeaies,

"Evetédny &mrws dvapep8® els Ty dmdpaov Tou “Ywoupyikou
ZupPoviiov Um. &p. 17.354 Tijs 26ns 'Oxtwpplou, 1978, fiTis
towotromin els Upds, &l ToU Bipocros TS TANpLoEws Ths Béosws
Tou lewikoU MevBuvrot Tol “Ymoupyelou ‘Ecwtepikddy, kol v
mAnpogopficw Uuds dx dxoAoUBuwsi—

2. 0O k. 'A. "Avagraciou, Tevikds AisufuvThs Tou “Yrmroupyeiou
‘Eccwtepikbv, 8 taxohoubfion vd ExteAf] Td kafrkovre Tiis Bfoecds
Tou péxpr Tis 3Ins AexepPplou 1978. "Awd Tiis Ins 'lavovapiov
1979, olrros 6& BiareAdy &’ &bela péxpr Tiis 24ng MapTiou, 1979,
6T1e &eurrnpeTel.

3. AcpPavopéveov U’ Syav TGV TOAATAGY edBuvddy Tiis Bioecws
ToU [evikoU AlevBuvtou ToU ‘Ymoupyelou ‘Egcwrtepikédv wabicos
xal B1d v SpoAdv kal &rrpdokoTrTov AeiToupylow TéV Urnpeciddy
Tou “Ymoupyelou TolTou Ta fufrepov “Ymroupyelov Bewpel dwvo-
yralov &mwag 1) 8tois ToU Fevikou Aisufuvtol TAnpwbfi &md
Tiis Ins ‘lavovapiou 1979, fuepounvios kad’ fiv &pyxiler 1) meploBos
&8efas TOU K. "AvacTociou.

4. Tlapaxadeiofe &bev dtrag TrpoPeite el Tds oxeTikds SeubeThiosg
Bi1&x T Eyxaipov Bnpooisuow TS Botws olTws QoTe v xaTaoTH
Suvarh 1) TApwols s dwd Tis 1.1.1979.

5. "H wAfjpwaois Bfoews keerd THv Sidpraiav Tiis Tep1dBou dmou-
ofas ToU kardyov aUTfis &m &bela wpd Tijs &oumnpeTioeds Tov
“rpoPAéreTan Umd TolU &plpou 21 Tou mepl ‘Epunvelas Népov,
Kep. 1.
(*Yw.) Xp. Mappidng
B1a Mevikdv ArevBuvtiyy
Yroupyelov "Ecwtepikév
Kow.: Tlevikdv Acufuviy
“Ymoupyeiou Olkovopikédv.”
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(“APPENDIX 2
No. M.1.290/60/5
COPY

MINISTRY OF INTERIOR
NICOSIA
8th November, 1978

Chairman
Public Service Commission

1 have been directed to refer to the Decision of the Coungil
of Ministers No. 17.354 of the 26th October, 1978, which has
been communicated to you, on the subject of the filling of the
post of Director-General of the Ministry of Interior and to
inform you as follows:—

2. Mr, A. Anastassiou, Director-General of the Ministry of
Interior, will continue to perform the duties of his post until
the 31st December, 1978. As from Ist January, 1979 he will
be on leave until the 24th March, 1979, when he will retire.

3. Taking into consideration the multiple responsibilities
of the post of Director-General of the Ministry of Interior
and for the smooth and unobstructed functioning of the services
of this Ministry, our Ministry considers it necessary that the
post of Director-General be filled as from Ist January, 1979,
the date on which the leave of absence of Mr. Anastassiou
comimences.

4. You are therefore requested to make the necessary arrange-
ments for the advertisement of the vacancy in time, so that
the filling of the post may be rendered possible as from the
1.1.1979.

5. The filling of a post during the absence on leave prior to

retirement of its holder is provided for by section 21 of the
Interpretation Law, Cap. 1.

(Sgd) Chr. Mammides

for Director—General

Ministry of Interior™).
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