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[A. Loizou, DEMETRIADES AND SAVVIDES, JJ.]
KIER (CYPRUS) LTD.,

Appellants—Defendants,

TRENCO CONSTRUCTIONS LTD.,
Respondents—Plaintiffs.

(Civil Appeal No, 5770).

Practice—Trial of action—Adjournment—Discretion of trial Court—-

FPrinciples applicable—Application for adjournment to enable
defendants procure a witness—Repeated opportunities given
to defendants to make arrangements for presentation of their
case—No wrong exercise of discretion by trial Court in refusing
the adjournment—Article 30.2 of the Constitution and Article
6(1) of the European Convention on Human Rights of 1950.

Constitutional Law—Human rights—Right to a fair hearing within

a reasonable time—Article 30.2 of the Constitution and Article
6(1) of the European Convention on Human Rights of 1950.

Contract—Building contract—Impossibility of performance—Section

56(2) of the Contract Law, Cap. 149—Construction not completed
owing to Turkish invasion—Contract terminated by contractor
due to inability to proceed to site and complete the undertaken
work—Claim for retention money and increase of labour cosi—
Employer still owing to contractor large sum of money representing
extra work by far exceeding the retention money—Section 56(2)
above applicable—Contract having become void restitution could
be claimed under section 65 of Cap. 149—Claim sustained.

Under a written agreement dated the 3rd May, 1972 the
respondents, a building construction Company, undertook
to construct for the appellants two main blocks of flats at Kyrenia
at the agreed price of C£198,630. The completion of the work
was agreed to be done in 22 months for certain of the blocks
and in 16 months for the remaining blocks, from the commence-
ment of the building operations. None of the buildings were
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1 C.L.R. Kier (Cyprus) v. Trenco Constructions

completed on the agreed date and when the Turkish invasion
and occupation of Kyrenia took place the above constructions,

- although near in completion, were neither fully completed

nor delivered to the appellants. By means of a letter dated
the 24th October, 1974 the respondents terminated the said
contract on the ground that their workers and site supervisors
were unable to proceed to the site of the works or to continue
work at the arca as a result of the events that started in Cyprus
on the 15th July, 1974 and the subsequent military Turkish
invasion on the 20th July, 1974. In the meantime the appellants .
claimed payment of an amount of C£12,924 on the basis of
the architect’s payment certificate dated the 25th June, 1975,
the details of which were as follows:

Retention under certificate

No. 139/26 £9,918.—
Less down payment for
purchases of materials 2,762 — £ 7,156.-
Increase in labour costs
for period 1.4.74-30.6.74 ' 5,758.-
Balance £12,924.~

In an action by the respondents for the recovery of the above
amount the trial Court decided the case on the provisions of
section 65* of the Contract Law, Cap. 149 and gave judgment
in favour of the respondents for the above amount, having held
that because of the conditions prevailing in Kyrenia since 1974
the contract was impossible of performance. The trial Court
further held that the fact that not a complete restitution was
claimed but only partial and in particular with regard to a
specific item, did not change the situation; that it was abundantly
clear that the appellants owed considerable money to cover,
if necessary, the purpose for which the retention money was
provided for in the contract, namely, as a guarantee for any
failure by the contractor; that the rest of the accounts remained
outstanding and the rights of the parties in them were not affected

Section 65 reads as follows:

“When an agreement is discovered to be void, or when a contract
becomes void, any person who has received any advantage under
such agreement or contract is bound to restore it, or to make compensa-
tion for it, to the person from whom he received it”.
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by these proceedings; and that ‘“when accounts are taken as
provided by the contract any part of the retention money which
ought not to have been paid over to the plaintiffs may easily
be deducted from their future claim for extracts”.

The action was filed on the 30th July, 1975 and after the close
of the pleadings it has been on the hearing agenda of the Court
since March, 1977; and for various reasons adjournments
were given on three occasions at the request of the appeliants.
Eventually the hearing commenced on the 5th July and it conti-
nued on the 8th July, 1977; and after the conclusion of plaintiffs’
case the hearing was adjourned to continue on the 7th August,
1977. On that date counsel for the appellants applied for
adjournment on the ground that upon exchange of views with
his clients it was decided that the only witness that they could
call was 2 certain Felix Reding who was the Director of the
appellants and was handling the whole matter on their behalf
at all relevant times; and that this witness could not be traced;
and, also, on the ground that they intended to adduce evidence
from Kyrenia regarding damages to the building between the
Turkish invasion and the termination of the agreement. The
trial Court refused the application for adjournment having held
that the time that intervened was sufficiently long for the appel-
lants to prepare their case and procure all the witnesses that
they would have.

Upon appeal by the appellants it was mainly contended:

(a) That the decision and/or order of the Court on the
17th August, 1977 for the non-adjournment of the
hearing of the case was given in wrong exercise of
its discretionary powers caused injustice to the appel-
lants and amounted in fact to a denial of justice and

miscarriage of justice; and violated the right to a

fair hearing safeguarded by Article 30 of the Constitu-
tion.

(b) That the trial Court was wrong in concluding that
the claim of the respondents could succeed.

Held, (1) on the question of adjournment:

That the question whether an adjournment will be granted or
not is undoubtedly a matter of judicial discretion; that as such
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it has to be examined on the particular facts of each case and
not in abstracto; that whether an adjournment will be granted
or not must always be considered in the light of the right to
a hearing within a reasonable time as provided by Article 30,
para. 2, of the Constitution and Article 6, para. 1, of The
European Convention of Human Rights of 1950, ratified by
The European Convention on Human Rights (Ratification)
Law 1962 (Law No. 39 of 1962); that the attendance of the
witnesses sought to be brought before the Court could not
be compelled by means of the Court’s procedure and therefore
matters should be delayed for the process to operate; that on
the facts of the present case and taking into consideration the
repeated opportunities—more than what anyone would expect—
given to the appellants to make arrangements for the presenta-
tion of their case, there has been no wrong exercise of the Court’s
discretion.

(.2) On the merits of the appeal:

That impossibility of performance was due to changes in circum-
stances beyond the control of the parties; that, therefore, the
legal situation created thereby comes within the ambit of sub-
section 2 of section 56* of Cap. 149, that is, by recason of such
events which the parties could not prevent, the performance
of the acts agreed to be done under the contract became impos-
sible and therefore the contract as such became void and so
restitution could be claimed under section 65; that the legal
foundation for such restitution are the provisions of subsection
2, of section 56 of Cap. 149 which.are satisfied by the factual
findings of the trial Court; accordingly the appeal must be -
dismissed.

Appeal dismissed.

Cases referred to:

%

International Bonded Stores Ltd. v. Minerva Insurance Co-
Lid., (1979) 1 C.L.R. 557; )

Kranidiotis v. Ship “Amor” (1980) 1 C.L.R. 297 at pp. 299-300.;
Tofas and Another v. Agathangelou (1980) 1 C.L.R. 560,
Diminion of India v. Preety Kumar Ghosh (1958) A.P. 203, 207.

Section 56(2) of.Cap. 149 reads as follows:

"56{2) A contract to do an act which, after the contract is made, becomes
tmpossible, or, by reason of some event which the promisor could
not prevent, unlawful, becomes votd when the act becomes impossible
or unlawful”,

33



Kier (Cyprus) v. Trenco Constructions 1981)

Appeal.

Appeal by defendants against the judgment of the District
Court of Nicosia (Stavrinakis, P.D.C. and Orphanides, S.D.J.)
dated the 26th October, 1977 (Action No. 3339/75) whereby
they were ordered to pay to plaintiffs the sum of £12,924.—
for work done and materials suplied in relation to the con-
struction of two blocks of flats.

M. Christofides, for the appellants.

G. Pelaghias, for the respondents.
Cur. adv, vult,

A. Loizou J. read the following judgment of the Court. This
is an appeal against the judgment of the Full District Court
of Nicosia whereby the appellants were adjudged to pay to the
respondents the sum of C£(2,924.— with interest thereon at
4%, p.a. as from 26.12.1977 to the date of payment and costs.

The respondents are a building construction Company which
has undertaken to construct for the appellants under a written
agreement dated the 3rd May, 1972 {exhibiz 1) and on the terms
contained in the document described as The Conditions of
the Contract (exhibit 2) two main blocks of flats at Kyrenia
and to provide the necessary materials at the agreed price of
C£198,360.— plus external work which, according to the respon-
dents, was agreed at C£18,945— and according to the
appellants at C£17,580.— The completion of the work
was agreed 10 be done in 22 months for blocks known as D,
E, G, and 16 months for blocks A & D, from the commencement
_of the building operations. None, however, of the buildings
were completed on the agreed date for which there is a dispute
as to who was responsible, and when the Turkish invasion
took place this construction, although near in completion,
was neither fully completed nor delivered to the appellants.

The respondents by their letter dated the 24th October,
1974, terminated the said contract. The rcason given for
such termination was the inability for their workers and site
supervisors to proceed to the site of the works or to continue
work at the area as a result of the events that started in Cyprus
on the 15th July, 1974, and the subsequent military Turkish
invasion on the 20th July, 1974. It was also stated therein
that the unfortunate situation had continued up to the date
of the writing of that letter and it did not appear that the prevai-
ling conditions would improve in the near future.
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They further said that following the termination of the
contract, the architect of the appeflant, his quantity surveyors
and the respondents should work together to prepare a final
bill in accordance with the relevant articles of the aforesaid
Conditions of the Contract.

in the meantime, however, they claimed payment' of the
aforesaid sum on the basis of the architect’s payment certificate
No. 13/260/39A/2. The details contained in this certificate
issued by Mr, Alecos Gavrielides, the Supervising Architect,
on the 25.6.1975 were as follows:

Retention under certificate No. 139/26 £9,918.—

Less down payment for purchases
of materials : 2,762.— £ 7,156.-

Increase in labour costs for period
1.4.74—30.6.74 J 5,758

Balance £12,924 -

The appeltants failed to pay the aforesaid amount, hence
the present proceedings. '

At this stage it is convenient to examine the first ground of
appeal, that is, “that the decision and/or order of the Court
on the [7th August 1977, for the non adjournment of the hearing
of the case and/or the dismissal of the application of the appellant
company for adjournment of the hearing—

(a) was given in wrong exercise of its discretionary power;

(b) caused injustice to the appellant company and
amounted in fact to a denial of justice and miscarriage
of justice, and

{c) violates the rights to a fair hearing safeguairdcd by.
-Article 30 of the Constitution”.

. The relevant facts on this point are the following: This
action was filed on the 30th day of July 1975, by a specially
endorsed writ under Order 2, rule 6, of the Civil Procedure
Rules. An appearance was entered by the appellants—as
defendants—on the 19th August, 1975. An application then
was filed by them ex parte for leave to issue and serve a third
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party notice on “J. L. Kier & Co. Ltd., Tempsford Hall, Sandy,
Bedfordshire, U.K.,” which was granted on the same day. On
the 27th November, 1975, an application for judgment against
the defendants in default of defence was filed which was with-
drawn and leave was granted to file the defence on the 2Ist
January 1977, by their present advocates who in the meantime
had been appointed to act as such in lieu of the original counszl
who- had appeared for the defendants. On the 2nd October
1976, an application was filed to fix a date for trial and the case
was fixed for mention on the 22nd November, 1976, when the
case was adjourned for hearing to the 7th and 8th March 1977.
The two consecutive days given by the Court being obviously
an indication that the case was to be really heard on those
days being given preference in that way to other litigants whose
cases could have been fixed on these two days instead. On
the 7th March 1977, counsel for the appellants stated to the
Court that he had informed his clients who were abroad since
Novembar 1976, but so far he had no instructions from them
and under the circumstances he felt bound to apply for an
adjournment. Counsel for the respondents-plaintiffs did not
object to a short adjourmunent but he made it clear that he
would strongly object to any other adjournment based on the
same ground. The case was then fixed for hearing onct more
on the 6th April, 1977, counsel for the appellants applied once
more for an adjournment as he had not until then reccived
any reply from his clients and the case was adjourned to the
269th April 1977, for mention and for a date of hearing to be
given, with costs against the appellants. A dato of hearing
was then given on the 9th May 1977, and the case was fixed
in the presence of both counsel on the 22nd June 1977, for
hearing, when once more counsel for the appcllants—applied
for another adjournment as he was still awaiting further instru-
ctions. The case was once more adjourned for hearing to the
Sth July 1977, with costs against the appellants.

The hearing commenced, the Court heard two witnesses
and as the cross—examination of the Architect, Alecos Gavrielides
(P.W.2) would be long, adjourned the case for hearing to the
8th July 1977, when the case for the plaintiffs was concluded
by the cross—examination and re-examination of this witness.
The time being 12.45 the case was adjourned to be continued
on the 17th August 1977. On that date counsel for the appel-
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lants felt once more bound to apply for an adjournment. The
reasons he gave were that upon exchange of views with his
clients it was decided that the only witness that they could call
was a certain Felix Reding who was the Director of the appel-
lants and was handling the whole matter on theit behalf at
all relevant times. He could not, however, be traced and the
last country they had looked for him was Belgium where, accord-
ing to their information, he was staying but he could not be
found there also.

Also they intended to adduce evidence from Kyrenia regarding
damages to the buildings between the Turkish invasion and the
termination of the agreement. Regarding this evidence it
was obvious that they were facing ““a physical impossibility”.

Counsel for the respondents/plaintiffs objected once more
to the adjournment, argued that the first ground upon which
the adjournment was asked was not valid as they had ample
time to prepare their case, they knew who would be needed
as witnesses and they should have seen that they were available
on the date of the hearing. On the other hand he stressed
that this action was not for extras but for the retention money
and the cost of the incrcase of labour and went on to point
out that in any event the matters for which they intended to
call evidence were irrelevant to the issues before the Court.

The ruling of the Court was as follows:

“This case has been on the hearing agenda since March,
1977, and for various reasons adjournments were given
at the request of the defendants. Eventually the hearing
commenced on the 5th July, 1977, and it continued on the
8th July, 1977. At the end of the case for the plaintiff,
the case was adjourned to continue during the Court
vacations, on the 7th August, 1977, that is, to—day.

It has been stated by learned counsel for the defendant
that priority has been given to this case. On this we
must make it quite clear that no priority whatsoever was
given. The case was fixed for hearing and once it started,
it was better to finish it as soon as possible and to avoid
a long interval between hearings and this is the main reason
why the case was fixed during Court vacations. The time,
however, that intervened, was sufficiently long for the
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defendants to prepare their case and procure all the witnes-
ses that they would have, with the exception of course
of evidence from Kyrenia and this in any event is not
based on something concrete.

We have considered all the aspects of the application
for adjournment made by the defendant and we are of
the opinion that another adjournment is not justified and,
therefore, we refuse the application™.

Upon that counsel for the appeliants said that under the
circumstances he had no witnesses to call, he had no other
evidence except the documents which were produced; a short
adjournment was granted to him in order to go through the
exhibits and then the hearing was resumed when certain docu-
ments were produced by consent and one exAibit already produ-
ced was withdrawn, whereupon both counsel addressed the
Court.

The principles that should govern the exercise of a Court’s
discretion in granting or refusing an adjournment have been
reviewed recently and at length by Savvides, J., in the cases
of International Bonded Stores Lid. v. Minerva Insurance Co.
Lrd. (1979) 1 C.L.R. p. 557, and reiterated in the case of Manolis
Kranidiotis v. Ship “AMOR” (1980) 1 C.L.R. p. 297, where
the position is summed up as follows (pp. 299-300):

“It has been repeatedly stressed by our Supreme Court
in a number of cases that delays in the hearing of a case
are highly undesirable and that adjournments should be
avoided as far as possible and that only in unusual circum-
stances they must be granted. The reason for this, is
that it is in the public interest that there should be some
end to litigation and, furthermore, the right of a citizen
to a fair trial within a reasonable time according to the
Constitution and the Courts should comply with these
constitutional provisions with meticulous care. The discre-
tion of the Court in granting an adjournment should be
excrcised in a proper judictal manner and an order for
an adjournment should not be made if there is danger
that the rights of a party before the Court will be prejudi-
cially affected by such adjournment™.

Reference may also be made to the judgment of this Court

38

10

20

30

35



15

20

25

30

35

1 CL.R. Kier (Cyprus) v. Trenco Constructions A. Loizou J,

in the case of Michael Hjipanayi Tofas & Another v. Aglaia
Agathangelou (1980) 1 C.L.R. p. 560, where the authorities
on the principles governing the question of the Court’s discretion
with regard to adjourrnuments were reviewed.,

The question whether an adjournment will be granted or
not 1s undoubtedly a matter of judicial discretion. As such
it has to be examined on the particular facts of each case and
not in abstracto; whether an adjournment will be granted or
not must always be considered in the light of the right to a
hearing within a reasonable time as‘ provided by Article 30,
para. 2, of our Constitution and Article 6, para. |, of The Euro-
pean Convention on Human Rights of 1950, ratified by The
European Convention on Human Rights (Ratification} Law
1962 (Law No. 39 of 1962).

On the facts of the present case and taking into consideration
the repeated opportunities—more than what anyone would
expect—pgiven to the appellants to make arrangements for the
presentation of their case, we find that there has been no wrong
exercise of the Court’s discretion. One should not also lose
sight in this case of the fact that the attendance of the witnesses
sought to be brought before the Court could not be compelled
by means of the Court’s procedure and therefore matters should
be delayed for the process to operate.

This disposes of the first ground of appeal,

The next ground of appeal turns on the issue by the Super-
vising Architect of a payment certificate in respect of the reten-
tion money and whether the correct procedure provided for
in the agreement between the parties was followed or not. The
power and authority of the Supervising Architect who was
nominated under the contract to issue certificates for payment,
are stated in Article 13 of exhibit 2. The certificate which has
been. produced as exhibit 4 is in respect of an amount of
C£12,924.—which is made up of two items, the first one relates
to the refund of retention money and the second to payment
of increases of labour cost. With regard to the payment
of retention money, the relevant provision is Article 13, para.(z)
which reads:

te ¢

O épyor&Pos Béher Trpoupévev TGV Tpovolddy Tou “Aplipou
9(P) Tou TapapThpoTos, SikanoUTtan els mMOTWTIKAY TATPLUnY
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TS kpaThoews kaTd THY EumpokTov oupmAfpwow  THY
tpyacddv, peiov Trogou &5 kabopiletan s 16 TapdpTnHa
(uty UmepPaivovtos 1o 29, Tou moool ToU oupPohaiou)’.

(“The contractor shall, subject to the provisions of article
9(b) of the appendix, be entitled to payment of the retention
money on the practical completion of the works, less
the sum fixed in the appendix (not exceeding 2%, of the
amount of the contract”).

And para. (b) of Article 9 reads as follows:

“*Arolnuiwolg 51k pfy &momepdrwo: ‘Edv & Epyord&Pos
TapaAelyn v oupTrAnpoon Tés Epyaoias kaTd Ty fuépav
v kafopilouévny &g TO Tap&pTnea fi &rds oiaodhmoTe
TapataBelons mpobeouias ouppdves Tpds THY Tapdypapov
() TcU wopopThinaTos, & &pYITEKTWY TISTOTOINGE &y ypdpws
&t kaTd THY Yvouny Tov aUtal Speikov vopikéd vd elyov
ouptAnpeolei, TOTE & dpyordPos €& wAnpdon fi 8& Tapa-
wpnion elg Tov EpyoddTny TO dvagepdusvov Toodv dvw,
Thv xofopilonévny TepioBov els TO TrapdpTnue Q5 Xpéos
kol os EkTiundeioav dmolnulwot Bid v mepioBov Siaprovons
1fjs omoias ai pnleicar épyacior Ghovet olTws Tapaptivouy
f| idn woapéuavov dmoTteielwoToi kel & fpyoddTns Blverren
v& &poapton Tas TolowTas &molnuicocss &md oladfmwoTe
Tood SpaAdusva els TOv EpyordPov.

(**Damages for non—completion: 1f the contractor fails
to complete the works by the date for completion stated
in the appendix or within any extended time fixed under
clause (¢) of these conditions and the architect
certifies in writing that in his opinion the same ought
reasonably so to have been completed, then the contractor
shall pay or allow to the employer a sum calculated at
the rate stated in the said appendix as liquidated and ascer-
tained damages for the period during which the works
shall so remain or have remained incomplete, and the
employer may deduct such sum from any monies due
or to become due to the contractor under this contract™).
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It is clear from the above and that was the approach of the
trial Court that the contractor was entitled, upon the actual
completion of the work, to the retention money less a certain
percentage specified in the contract unless the contractor was
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liable to pay damages to the owner-employer for delays accord-
ing to an assessment to be made by the Architect. In such
a case the owner-employer might deduct the amount of damages
from the amount kept by him as retention money. The trial
Court, however, pointed out that the situation has been affected
ard changed by the Turkish invasion and things turned out
not to be so simple as would have been in normal circumstances
and had this to say:

“Firstly; although admittedly there was a delay, yet
the contractor was not responsible for it and the architect
did not make any assessment under paragraph (b) of
Article 9 nor was he ever requested to do so by the owner/
employer. Secondly, the completion of the work has
been rendered impossible on account of the Turkish invasion
and, therefore, the contingency rendering the payment
of the retention money operative could not and cannot
be performed. Thirdly; thecontract has been rightfully
terminated bythe contractor without any word of protest
from the ownerfemployer and, therefore, it is safe to assume
that all provisions, conditions and terms of the terminated
contract ceased to have any effect”.

It then concluded that “the right of the contractor, if any, as
to the recovery of the retention money, is not conditional on
the issue of a relevant certificate by the architect. It is a right
which arose after the terminaticn of the contract and not during
its subsistence””. The trial Court further took it that perhaps
if the contract was not terminated, the payment of that sum
and the issue of the relevant certificate would undoubtedly
be covered by the tetms and conditions of the contract but not
so after the contract itself with all its terms and conditions
ceased to exist. And went on to say: ‘‘Nevertheless, the archi-
tect issued the said certificate and even if it might not per se
create legal rights it contains a statement of his expert opinion
which was verified by his own evidence in Court irrespective
of the legal aspect of the case™.

The procedure provided by the contract between the parties
is to be found in para.(b) of Article 12 thereof. It reads as
follows:—

“(B) Medikaoia Avoews

Katémw Toutau yowpls vd mopafrémTwvrton T oupgé-
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povta fkaTépwv TGOV oupPaddoptvev uepdv TE duoifaia
Twv Sikaropata kal evfvar Othouot elofar g dacorolBos,
fitou:

(1) “O ’Epyod&Pos 88her pd m&oav Aoyikfy TaxuTnTa &TWO-
HakpUvel €k Tou TéToU ToU Epyou SAa T& EumopeUpatd Tou,
unyovipoTa kai $ykaTaoTdoels kal evxohduet Tous “Ymep-
yohdPous Tou vd mpdlowr TS auTd.

(2) “O ’Epyordfos 6a mwhnpwdii Umd Tou 'EpyoddTou:

() Thv oupPomixiyy &Eiav TGy dwormepaTwiaoiv épyamiv
KaTa THY Tuépav Tiis TOoUTNS AUCEWS G GuTEp
tAéxbn ouppowves TH &plpw B ToU Tapdvros.

() THv &tiav THs dplopéums kal &kteAeoBelons A& uf
drromepaTwleions fpyoacias ket ThY Aubpav Tiis TOI-
ourtns Avgews 1) dtia alrn éxkmipnfsioa kaTd TOV TOIOUTOV
ékdoToTe Gpudlovta Sidpopov Tpdmov s mpovosiTal
el 10 Gpbpov 8 Tou mapdvros.

(1) Thv &klav T6v GAIkGY 1) dumopeupudTwv BEGVTWS Tapay-
yeAObvToov kal mapadofifvtev Six Tds Epyacics fidn
TAnpwiivTey Umd Tol ‘EpyoddPov fi S1id T Smoia
Exel vopkdds Seopeudi) va BexBij moapddoov kal THs To1-
ot dliog mAnpwleions Umd Tol ‘EpyoddTov TauTa
BéAouot koTaoTi] &TOMIKA TOU TEploVTic,

(1Y) Tty Aoywctyv Boamdvny 1fis dmopakpUvoews ouppovas
Tf} mapaypdee (1) Tou mapdvros.

(Y) OilavBrymote I{nulav 7 PA&GPny mpolevnBeloav eis Tov
"EpyoA&Bov dpethopduny eis Torgutny Auoiv s dveaTépw
EAéxOn TAdov AoyikoU képbous.

(3) Noouptvou &T1 EmimpooBiTeas SAwv TV &AAwv pETpwY
6 'EpyoAdPos katémv Tiis TowaUTns AUcews SivaTos v
AéPn xaToxny kol vwi Exn TO Sikalwpa koTooxéoews
Ghwv TGV pf oTnpiylivtior Uhikdy Ty Tpoopiloutvev
Bia tds tpyaoias kai T& dwoia fiEvavto v elyav kaTHOTH
tdtokTnoia ToU *EpyodéTou gupguvws T TEpOVTI Tup-
Poiaiew péxpis STou yive ANpeopt) Shwv Ty dpahopévov
xpnudrwv sls Tov "EpyoAdPov &x pépous Tou "EpyocdoTou’.

(** (b) Determination

After this and without any prejudice to the rights of
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the contracting parties the commeon rights and responsi-
bilities will be as follows, 1.c.

(1) The contractor shall with all reasonable dispatch remove
from the site all goods and materials, machinery and
installations and shall give facilities for his sub—contractors
to do the same.

(2) The contractor shall be paid by the employer.

(1) The total value of work completed at the date of deter-
mination as stated above in accordance with article
8 of this contruct.

(1) The total value of work begun and executed kut not
completed at the date of the determination the value
being ascertained in accordance with such proper
manner as provided for in article 8 of this contract,

(111) The cost of materials or goods properly ordered for
the works for which the contractor shall have paid
or for which the contractor is legally bound to pay
and on such payment by the employer any matcrials
or goods paid for shall become the property of the
employer.

" (IV) The reasonable cost of removal under para (1) ol this
sub-clause. '

(V) Any direct loss and/or damage caused to the contractor
by the determination plus reasonable profit.

(3) Provided that in addition to all other remedies the
contractor upon such determination may take possession
of and shall have a lien upon all unfixed goods and
materials, which may have become the property of the
employer under this contract until payment of all monies
due to be contractor from the emplover™).

This procedure provides for a method of liquidation and
settlement of accounts without any reference at all to the reten-
tion money, and the trial Court rightly pointed out that the
respondents were not claiming a final settlement of accounts
or the payment for extra work which according to the evidence
of the Supervising Architect represented a substantial sum of
money by far exceeding the amount kept by the appellants
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as security, but only the retention money and increases of
labour costs.

The trial Court found that this procedure was impossible
at present or in the near foreseeable future to follow in view
of the situation created after the Turkish invasion and decided
the case on the provisions of section 65 of our Contract Law,
Cap. 149, which was found to be applicable and which reads
as follows:

“When an agreement is discovered to be void, or when
a contract becomes void, any pcrson who has received
any advantage under such agreement or contract is bound
to restore it, or to make compensation for it, to the person
from whom he received it”.

After dcaling with the legal position especially as to the
meantng of the term “‘received any advantage” as interpreted
and commented upon by reference to authorities in Poflock
& Mulla, 6th Ed., p. 379, had this to say on the position:

“With the above background in mind, we may say that
in this cas¢ the retention money is an advantage the defen-
dants ar¢c holding not under any proprietary right but
as security or rather as a lever to exert pressure upon the
contractor to put right certain minor breaches of the
contract associated mainly with bad workmanship. Since
the contracted work has not been completed and cannot
be completed for as long as the political situation prevailing
in the island persists and since the contract was rightly
terminated by the contractor/plaintiffs, it would be unfair
for the defendants to retain such a large sum of money
which, according to the terms of the contract is payable
upon a contingency unlikely to occur, and even if it does
occur it will be too late as the contract had been terminated
and, therefore, this matter would have to form the subject-
matter of 4 new agreement. Moreover, the settlement
of accounts and the liquidation of mutual rights and obli-
gations, as provided by the procedure laid down in the
contract, could not fully take place and according to the
facts the defendants still owe to the plaintiffs a large sum
of money for extra work which by far exceeds the amount
claimed by the plaintiffs. We feel that the contractors
are entitled to the amounts claimed which, moreor less,
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are liquidated, they are approved in a way by the supervising
architect, and we consider it only fair and just that they
should be returned to the plaintiffs. When accounts arc
taken as provided by the contract, any part of the retention
money which ought not to have been paid over to the
plaintiffs, may easily be deducted from their future claim
for extras.

We have dealt in extenso by reference to the retention
money alone and we have deliberately avoided any mention
to the increase of labour for the simple reason that this
part of the claim presents no problem being clearly payable
to and recoverable by the plaintiffs”.

Counsel for the appellants has submitted that the trial Court
was wrong in concluding that the claim of the respondcnts
could succeed under the provisions of section 65 of the
Contract Law, Cap. 149

Section 65 contains the principle of restitution after bonent
has been received and the agreement is later discovered to be
void. (Dominion of India v. Preety Kwmnar Ghosh (1938) A .P.
203, 207). As stated also in Pollock and Mulla. Indian Con-
iract and Specific Relief Acts, 9th Ed.. 461:

“The basis of the section 15 the doctrine of restitto in inte-
grum. [t does not make a new contract between the partics
but only provides for restitution of the advantage taken
by a party under the contract. Unless the Court can,
having regard to circumstances of the case. restore the
parties to their original position. section 65 would not bhe
applicable. The section is not wider in scope than the
English doctrine of restitution. The obligation to pay
compensation under section 65 is quite different from u
claim under the contract itself and the two cannot co-exist.
Restitutionary remedies, as guasi-contractual, only arise
where the original contract is put an end to or contracts
become ineffective due to mistake or mpossibility or
lack of writing or lack of capacity™.

As to when an agrecment becomes void because the original
contract was put to an end or it became inetfective due to impos-
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sibility one has to resort to section 56 of the Contract Law
which provides as follows:

*56(1) An agreement to do an act impossible in itself 1s void.

(2) A contract to do an act which, after the contract is
made, becomes impossible, or, by reason of some ¢vent
which the promisor could not prevent, unlawful, becomes
void when the act becomes impossible or unlawful.

(3) Where one person has promised to do something which
he knew, or, with reasonable diligence might have known,
and which the promises did not know to be impossible
or unlawful, such promisor must make compsansation
to such promisee for any loss which such promisee sustains
through the non-performance of the promise™.

As stated in Mulla (supra) at pp. 402-403:

“The doctrine of frustration comes into play when a contract
bacomes impossible of performance, after it is made, on
account of circumstances beyond the control of parties
or the change in circumstances makes the performance
of the contract impossible. In fact impossibility and
frustration are often used as interchangeable expressions.
The changed circumstances make the performance of
contract impossible. In India, the law dealing with frustra-
tion must primarily be looked at as contained in sections
32 and 56 of the Contract Act. The rule in section 56
exhaustively deals. with the doctrine of frustration of
contracts and it cannot be extended by analogies borrowed
from the English Common Law. The Court can give
relief on the ground of subsequent impossibility when it
finds that the whole purpose or the basis of the contract
has frustrated by the intrusion or occurrence of an
unexpected event or change of circumstances which was not
contemplated by the parties at the date of the contract™.

In the present case the trial Court has concluded that because
of the conditions prevailing in Kyrenia since 1974, the contract
was impossible of performance. Obviously that impossibility
of performance was due to changes in circumstances beyond
the controt of the parties. In our view, therefore, the legal
situation created thercby comes within the ambit of subsection
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2 of section 56 of Cap. 149, hereinabove set out, that is, by
reason of such events which the parties could not prevent,
the performance of the acts agreed to be done under the contract
became impossible and therefore the contract as such becamc
void and so restitution could be claimed under section 63.
In other words, the legal foundation for such restitution are
the provisions of subsection 2, of section 36 of Cap. 149 which
are satisfied by the factual findings of the trial Court. The
fact thai not a complete restitution was claimed but only partial
and in particular with regard to a specific item, does not change
the situation. It was made abundantly clear that the appellants
owed considerable money to cover, if necessary, the purpose
for which the retention money was provided for in the contract.
namely, as a guarantee for any failure by the contractor. The
rest of the accounts remained, accerding to the trial Court,
outstanding and the rights of the parties in them were treated
by the trial Court as not affected by these proceedings. As
it put it *“When accounts are taken as provided by the contract
any part of the retention money which ought not to have been
paid over to the plaintiffs may easily be deducted from their
future claim for extracts™.

For all the above reasons this appeal is dismissed with costs.

Appeal dismissed with costs.
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