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[A. Loizou, DEMETRIADES AND SAVVIDES, 1]
DEMETRAKIS CHRISTOFIDES,

Appellani—Plaintiff,

THE ATTORNEY~-GENERAL OF THE REPUBLIC,
Respondent—~Defendant.

(Civil Appeal No. 6033).

Constitutional Law—Judgment annulling an administrative act in a

recourse under Article 146.1 of the Constitution—Compliance
of the Administration with—Principles applicable— Paragraphs
5 and 6 of the said Article 146—Judgment annulling promotions
af Public Officers upon a recourse by appellant—Reconsideration
of the matter by Public Service Commission—~Fact that appellant
has not again been promoted does not amount to non-compliance
with the annulling judgment of the Court—And does not give
the appellant a right to damages under Article 146.6.

Administrative Law—Recourse for anmidment--Judgmenr annulling

administrative act—Compliance of administration with— Principles
applicable— Whether annulment can affect situations which
came into existence subsequently to the issue of the annulled
act on the basis of lawful acts of the administration—Paragraphs
5 and 6 of Article 146 of the Constitution.

At all times material 10 these proceedings the appellant was a
Welfare Officer. By means of a decision taken in January,
1963 the Public Service Commission promoted Charilaos Kitro-
milides and Christakis Ierides to the post of Senior Welfare
Officer. The validity of these promotions was challenged by
a recourse, under Article 146 of the Constitution, by one of
the unsuccessful candidates, Frangouilides, and they were
annulled by the Supreme Court. There followed an amendment
of the schemes of service and in November 1967 the Public
Service Commission filled two vacancies in the post of Senior
Welfare Officer by the promotion of Christoforos Michael
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and Christos Konis; but did not interview, or even consider,
the appellant and certain other candidates, as they did not
possess the new qualifications required by the amended scheme
of service. These promotions were, again annulled by the
Supreme Court in 1975 upon a recourse by the appellant and
other unsuccessful candidates. Following the second annul-
ment the Commission at its meeting of the 22nd April, 1977
examined the position afresh and promoted to the post of
Senior Welfare Officer Christoforos Michael and Christakis
Ierides. Christos Konis was no longer a candidate at that
time as, in the meantime, he had been promoted to the post
of Principal Welfare Officer and later to that of Director of
Welfare Services.

The appellant did not challenge this latter decision of April
22, 1977 by means of a recourse but filed an action in the District
Court of Nicosia for damages and restitution under Article
146.6 of the Constitution. The District Court concluded that
the appellant was not entitled to damages and dismissed the
action. Hence this appeal.

Counsel for the appellant mainly contended:

That Christos Konis whose promotion to Senior Welfare

"Officer was declared void in 1967 should have been treated by

the respondent as still being a Welfare Officer, in spite of his
two successive promotions, be reverted to the post of Welfare
Officer and be considered as a candidate once more; that in
this way the appellant would have had an opportunity for promo-
tion to a third vacancy in the post of Senior Welfare Officer;
and that as this had not been done there was no compliance
with the judgment of the Supreme Court.

Held, (1) that an annulment of an administrative act has no
influence on the situations which came into existence, subse-
quently to the issue of the annulled act, on the basis of lawful
in .themselves acts of the administration; that, therefore, the
annulment of a promotion does not affect further promotions
of public servants, which promotions are not connected with
the annulled one as in the present case where the annulment
of the promotion to the post of Senior Welfare Officer could
not operate also as an annulment of the promotion of Christos
Konis to the post of Principal Welfare Officer and Director
of Welfare Services.
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(2) That the duty of the administration under paragraphs
5 and 6 of Article 146 of the Constitution is to give effect to
and act upon any decision by the Court given under Article
146, paragraph 4 of the Constitution; that the obligation of the
administration is to comply strictly with the annulling decision
which was issued by the Court and which obligation consists
in the disappearance of its results, that is an obligation to restore
the situation existing previously to the annulled decision; that
this was done by the Public Service Commission in the present
case because it gave effect to the decision of the Supreme Court
and filled the vacancies in the post of Senior Welfare Officer
on the factual and legal situation that existed at the time that
the annulled decision was originally taken; that the decision
consisted in the exercise of an administrative discretion which
for all intents and purposes was taken in accordance with the
Law; that the fact that they did not choose the appellant does
not amount to non—compliance with the judgment of the Supreme
Court and at that does not give to the appellant the right to
damages; accordingly the appeal must be dismissed.

Appeal dismissed.
Cases referred to:
Frangoullides (No. 2} ~. The Republic (1966} 3 C.L.R. 676;
Kitromelides and Others v. The Republic (1975) 3 C.L.R. 5331.

Appeal.

Appeal by plaintiff against the judgment of the District
Court of Nicosia (Stylianides, P.D.C. and Fr. Nicolaides,
D.J) dated the 15th Deccmber, 1979 (Action No. 3079/77)
whereby his claim for just and equitable damages and restitution
under Article 146.6 of the Constitution was dismissed.

C.P. Erotokritou, for the appellant.

Cl. Antoniades, Senior Counsel of the Republic, for the
respondent.

A. Loizou J. gave the following judgment of the Court.
This is an appeal against the judgment of the Full District
Court of Nicosia, by which the action of the plaintiff for just
and equitable damages and restitution under Article 146.6
of the Constitution, was dismissed.

The facts of the case as they appear from the judgment of
the trial Court and which are not in dispute, are as follows:
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The appellant was a Welfare Officer. The Public Service
Commission at its meeting of the 24th January 1963, promoted
Charilaos Kitromilides and Christakis Ierides to the post of
Senior Welfare Officer with effect from the 1st February, 1963.

A recourse by one of the unsuccessiul candidates was filed
in the Supreme Court under Article 146 of the Constitution,
and the Supreme Court, eventually, on appeal, (Revisional
Appeal No. 10, reported as Charilaos Frangoullides (No. 2) and
the Republic of Cyprus, (1966) 3 C.L.R. p. 676), annulled the
decision challenged by that recourse. We do not intend to
deal with the details of that recourse, suffice it to say that the
relevant scheme of service was later on revised and the post
of Senior Welfare Officer which was previously a promotion
post, was converted to a first entry and promotion post. By
the amendment of the scheme of service, a certificate or diploma
of a University or other equivalent educational qualification
was also made a necessary qualification for the post.

The Public Service Commission then, at its meeting of the
20th November, 1967, proceeded with the filling of two vacancies
in the post of Senior Welfare Officer, but did not interview,
or even consider, the appellant and certain other candidates,
as they did not possess the new qualification added by the afore-
said amendment of the scheme of service.

Recourses were then filed by the appellant and two other
of the unsuccessful candidates and also by Frangoullides,
challenging once more the validity of these new promotions.

The Supreme Court in its administrative jurisdiction on the
22nd December 1975, by its judgment reported as Charilaos
Kitromelides and others v. The Republic (1975) 3 C.L.R. p. 531
annulled the promotion of the two interested parties who had
been promoted in liev of the appellant the applicant, namely,
Christoforos Michael and Christos Konis, having held that
the question of the qualifications of the various candidates
should have bezen decided as at the material time, i.e. at the
time of the annulment of the previous appointment which
was set aside by the decision of the Supreme Court, in Revisional
Appeal No. 10, (supra) that is, as the scheme of service was
on the 24th January 1963.
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The Public Service Commission examined the position afresh
at its meeting of the 22nd April, 1977, and promoted, to that
post, Christoforos Michael and Christakis lerides. Christos
Konis was no longer a candidate at that time, as in the meantime,
he had been promoted to the post of Principal Welfare Officer
and later to that of Director of Welfare Services, obviously
senior posts to the one under examination and consequently
no longer available for the old post.

The appellant did not challenge under Article 146 of the
Constitution this decision, but filed, in lieu, the present action
in the District Court of Nicosia against the Attorney-General
of the Republic, claiming damages and restitution under Article
146.6 of the Constitution.

The trial Court after dealing with the legal aspect of the case
and the principles governing the duty of the administration
to comply with the judgments of the Supreme Court given in
the exercise of its administrative jurisdiction under Article
146 of the Constitution, with which we shall be shortly dealing,
concluded that the appellant was not entitled to damages and
dismissed the action.

It has been argued on behalf of the appellant that Mr. Konis
whose promotion to Senior Welfare Officer had been declared
void in 1967 should have been treated by the respondent Com-
mission on the 2nd April 1977, as still being Welfare Officer
inspite of his two successive promotions to higher posts and
that he should have been as counsel put it, reverted to the post
of Welfare Officer and be considered as a candidate once more.
In this way, he said, the appeilant would have had an opportu-
nity for promotion to a third vacancy in the post of Senior
Welfare Officer. As this had not been done there was no
compliance with the judgment of the Supreme Court, hence
his claim for damages.

We are not in agreement with this argument as the promotion
of Mr. Konis to the post he was holding in April 1977, was not
annulled, nor was annulled his previous promotion to Principal
Welfare Officer, and for all intents and purposes he was and
is the lawful holder of the present post, and his position could
not in Law be affected by the annulment by the Supreme Court
of the decision, whereby he was promoted to the post of Senior
Welfare Officer.
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As pointed out by Vegleris in his textbook, Compliance
of the Administration to the Decisions of the Council of State
(1934), p. 103.

“CAMN 1) Alolknois OmroypeoUTan dv Tals évepyeicas onTiig
pds Emovapopdy TV TpayudTwy ey T mpoTépav Toow
kaTdoTaoww v& oePachi] Tas ueTayeveoTépuwxs TiYS EkSooEews
Tiis drvpwbeions mpdlews vopipws Snuovpynfeicas kora-
othoss. ‘H &mayysAfeica dxipwois Siv Exer émippofyv
¢l Tév KaTaoTdoewy aiTves BAaPoy Imapliv petayeveoTépus
T1is EkBdoees Tiis Grupwlslons Tpdtecs il 1f Pdoar vopipwy
ke dautds mpdtewv Tis Awowfosws. ‘H Ewibpaois Tiis
d&xupdooews Btv EkTelvetan, Tpdyuori, mépay TGV Tpdlewv
kel TéV koTaoTaoewv, altives Eyouv G5 duecov Epaiopa
THv dxupowbeicay mpdtiv kal petéyouwy ouverds TGV EAaT-
Toopdmwv kal Tis dxupdTnTos éxelvng’.

Which in English reads:

“But the administration is bound in its actions to restore
the things in their previous situation to respect the acts
lawfully created subsequent to the issue of the annulled
decision. The announced annulment has no influence
on the situations which came into existence subsequently
to the issue of the annulled act on the basis of lawful in
themselves acts of the Administration. The effect of the
annulment does not extend in fact beyond the acts and
the situations which have as an immediate foundation
the annulled act and consequently share the defects of
its nullity™.

Furthermore from the same textbook at p. 104 and with
reference to the case of the French Conseil d’ Etat in Rodiere
(C.E. 26 December, 1925), Vegleris says the following:

“TTpodrAws f &xUpwols abtn B&v Adlvato v dvaxdym,
ke Shov TO poxpdv SidoTnua Tis mpodikacias Ts TTpo-
oceuyfis ToU uf mwpoax®évtos dv voplugw xpovey UmaAAiiou,
v oTadiodpopicy THY ouvabiApwy Tou”.

{(“Obviously this annulment could not suspend, during
the long period of litigation of a recourse by a non-
promoted at a lawful time civil servant the careor of his
colleagues™).
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It is clear from the aforesaid exposition of the general prin-
ciples of Administrative Law that the annulment of a promotion
does not affect further promotions of public servants, which
promotions are not connected with the annulled ons as in the
present case where the annulment of the promotion to the post
of Senior Welfare Officer could not operate also as an annul-
ment of the promotion of Christos Konis to the post of Principal
Welfare Officer and Director of Welfare Services.

Relevant to the examination, however, of the issue as to
whether there has been compliance of the administration or
not to the decision given in a recourse under Article 146 of the
Constitution are paragraphs 5-6 of the said Article, which reads
as follows:

“5.  Any decision given under paragraph 4 of this Article
shall be binding on all courts and all organs or authorities
in the Republic and shall be given effect to and acted upon
by the organ or authority or person concerned.

6. Any person aggrieved by any decision or act declared
to be void under paragraph 4 of this Article or by any
omission declared thereunder that it ought not to have
been made shall be entitled, if his claim if not met to his
satisfaction by the organ, authority or person concerned,
to institute legal proceedings in a Court for the recovery
of damages or for being granted other remedy and to recover
just and equitable damages to be assessed by the Court
or to be granted such other just and equitable remedy
as such Court is empowered to grant”.

The duty of the administration under the aforesaid provisions
of the Constitution is to give effect to and act upon any decision
by the Court given under Article 146, paragraph 4 of the Consti-
tution. The obligation of the administration is to comply
strictly with the annulling decision which was issued by the
Court and which obligation consists in the disappearance of
its results, that is an obligation to restore the situation existing
previously to the annulled decision. This was done by the
Public Service Commission in the present case. It gave effect
to the decision of the Supreme Court and filled the vacancies
in the post of Senior Welfare Officer on the factual and legal
situation that existed at the time that the annulled decision was
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originally taken. The decision consisted in the exercise of
an administrative discretion which for all intents and purposes
was taken in accordance with the Law. The fact that they did
not choose the appellant does not amount to non—compliance
to the judgment of the Supreme Court and at that does not
give to the appellant the right to damages.

‘Consequently this appeal is dismissed with no order as
to costs as none have been claimed by the respondent.

Appeal dismissed. No order as
fo costs.
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