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[Savvipes, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

CHARALAMBOS MENELAOU,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE COMMISSIONER OF INCOME TAX,
Respondent.

{Case No. 419/78).

Public Officers—Vested rights—Terms and conditions of service—
Retirement benefits— Whether they can be aliered to officer's
disadvantage after his retirement—Public Officer holding office.
immediately before the coming inte operation of the Constitution,
which came within the competence of a Communal Chamber—
Retiring from his office and electing, by virtue of Article 192.3
of the Constitution, to be paid pension as provided by section
4 of the Compensation (Entitled Officers) Law. 1902 {Law 52/62)—
Neo income rax paid on such pension by virtue of section 8 of
the said Law—Imposition of income tax by means of section 2

10 of the subsequently enacted Law 19/76 unconstitutional as offending

against Article 192.3 of the Constitution which safeguards the
officer’s vested rights.

L

Counstitutional Law—Constitutionality of legislation—Section 2 of

the Compensation (Entitled Officers) (Amendment) Law, 1976

15 (Law 19/76)—Unconstitutional as offending against Article
192.3 of the Constitution.

Compensation (Entitled Officers) (Amendment) Law, 1976 (Law
19/76)-—Section 2 of the Law urconstitutional as offending agairst
Article 192.3 of the Constitution.

20 The applicant held up to the 16th August, 1960, the day of
the coming into operation of the Constitution, the permanent
and pensionable post of teacher in the Paedagogic Academy
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of the then Education Department. After the Independence
of Cyprus, as from the 16th August, 1960, his post came under
the Greeck Communal Chamber and he ceased to be a civil
servant by operation of Article 87(1)(b) of the Constitution.
Under Article 192.3(*) he was entitled to just compensation or
pension on abolition of office terms. For the purpose of promo-
ting the application of Article 192.3 of the Constitution there
was enacted the Compensation (Entitled Officers) Law, 1962
(Law 52/62); and the applicant being a civil servant to whom
the provisions of Article 192.3 became applicable elected
compensation by way of pension under section 4(1)(a)** of
the said Law 52/62 instead of a cash payment of a lump sum
under section 4(1)(b)*** of the same Law. In exercising his
option applicant relied on section 8 of Law 52/62 which provided
as foilows:

“All payments made under the provisions of this Law
shall be exempt from income tax imposed by the Income
Tax Law or any other Law in force at any time and relating
to the imposition of income tax™.

For the period as from his retirement till the end of 1975,
the applicant was never assessed to pay any income tax on
the pension he was receiving following the exercis¢ by him
of the above option. In July 1978 the respondent Commis-
sioner relying on section 2 of Law 19/76, which repealed and
replaced the above quoted section 8, decided to tax applicant’s
said pension; and hence this recourse.

Held, that the applicant was a civil servant who was covered
under the provisions of Article 192.3 and who exercised his
option to get compensation by way of a lump sum relying on
the provisions of section 8 of Law 52/62 and considering that
as “‘the more advantageous on abolition of office terms”, as
provided by Article 192.3 of the Constitution; that ever since
he ceased to ke a civil servant (see Article 122 of the Constitution

Article 192.3 provides as follows:
“Where any holder of an office mentioned in paragraphs 1 and 2
of this Article is not appointed in the public service of the Republic
he shall be entitled, subject to the terms and conditions of service appli-
cable to him, to just compensation ¢or pension on abolition of office
terms out of the funds of the Republic whichever is more advantageous
te him™.
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** Quoted at p. 604 post.
*** Quoted at p. 604 post,

600



10

15

20

25

30

35

40

3 CLR. Menelagu v. Republic

and section 2 of the Public Service Law, 1967); that due to the
change of his status, any regulations or any modifications in
the schemes of service or retirement benefits after retirement
could not be applicable to him; that Law 19/76, which amended
section 8 of the previous law, was not given retrospective effect
and at the time of the enactment of such law, the applicant
was not “‘BikaioUxos owTdlipog UTAAAnAcs”  (“entitled
pensionable officer’™) as appearing in sections 2, 3 and 4 of Law
52/62 but he was a retired servant ‘“‘&oumnpeticas ouvtaki-
ouyos UmdaAnAos” and any relationship between the Govern-
ment and the applicant in respect of employment had aiready
been ended by the retirement of the applicant prior 1o the enact-
ment of Law 19/76; that, therefore, the applicant has a vested
right safeguarded by the provisions of Article 192.3 of the
Constitution and Law 52/62 and which, right, has been exercised
by the applicant by electing what was most advantageous to
him under the provisions of Article 192,3 of the Constitution
and Law 52/62; accordingly the provisions of section 2 of Law
19/76 in so far as the applicant is concerned, are unconstitutional
and the acts of the respondent complained of, are declared
null and void and of no effect whatsoever {Inter alia Decisions
Nos. 236/1932 and 965/35 of the Greek Council of State dinstin-
guished because they refer to cases where the employment of
the civil servant was still existing and the relation between the
civil servant and the State was continuing, in which case there
was power of the State to regulate such relation by any sub-
sequent legislation).

Sub judice decision annulled.

Per curiam:

The position might have been different, if a person
had to exercise his option after the enactment of Law
19/76 and in such case he would have the opportunity,
before exercising his option, to consider what would
have been more advantageous to him, as provided by
Article 192.3 of the Constitution.

Cases referred to:

Papaneophyton (No. 2) v. The Republic (1973) 3 C.L.R. 527;
Suleiman v. The Republic (1961) 2 R.8.C.C. 93;

Papapetrou v. The Republic (1968) 3 C.L.R. 502 at p. 505;
Economides v. Republic (1972) 3 C.L.R. 506 at p. 520;
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Decision Nos. 236/1932 and 965{35 of the Greek Council of
State;

Loizides and Others v. The Republic (1961) 1 R.S.C.C. 107;

Poyadjis v. The Republic, 1964 C.L.R. 467,

Frangides v. The Republic (1966) 3 C.L.R. 181;

Philokyprou v. The Republic (1966) 3 C.L.R. 327;

Piperis and The Republic (1967) 3 C.L.R. 295;

Physentzides v. The Republic (1967) 3 C.L.R. 305;

Papadopoulos v. The Republic (1968) 3 C.L.R. 662;

lonides v. The Republic (1979) 3 C.L.R. 679.

Recourse. .

Recourse against the decision of the Commissioner of Income
Tax to assess applicant’s income tax for the years 1976-1977
relying on the provisions of Law No. 19/76.

L. Papaphilippou, for the applicant.
A. Evangelou, Counsel of the Republic, for the respondent.
Cur. adv. vuir.

Savvipes J. read the following judgment. The applicant
by this recourse prays for a declaration that the act and/or
decision of the respondent to assess the applicant income tax
on his pension for the years 1976~1977, relying on the provisions
of Law 19/76, is null and void and of no legal effect.

The relevant facts which are not in dispute, are as follows:

The applicant held up to the 16th August, 1960, the permanent
pensionable post of teacher in the Paedagogic Academy of
the Education Department in the service of the Government
of Cyprus, which, till then, was a British Colony. After the
Independence of Cyprus and as from the 16th August, 1960,
his post came under the Greek Communal Chamber and the
applicant ccased to be a civil servant by operation of Article
87(1)(b) of the Constitution and his status from that of a civil
scrvant became that of a servant of the Greek Communal
Chamber.

Under Article 192 of the Constitution, provision was made
for remedying any injustice that might have accrued to any
such holder of public office whose status was to be affected.

Under paragraph (4) of Article 192 an option is given to
602
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holders of office in the public service whose offices carne under
the competence of the Communal Chamber to waive their
rights under paragraph (3) of Article 192 and choose to serve
under such Communal Chamber and that in such case they
would be cntitled to receive from the Republic any retirement
benefit, pension, gratuity or other like benefit to which they
would have been entitled under the law in force immediately
before the date of the coming into operation of the Constitution
in respect of the period of their service before such date if
such period by itself or together with any period of service
under such law, have entitled them to any such benefit.

Paragraph (2) of Article 192 deals with the position of Judges
which is not the concern of the present case.

Paragraph (1) of Article 192 reads as follows:

“Save where othet provision is made in this Constitution
any person who, immmediately before the date of the coming
into operation of this Constitution, holds an office in the
public service shall, after that date, be entitled to the same
terms and conditions of service as were applicable to
him before that date and those terms and conditions shall
not be altered to his disadvantage during his continnance
in the public service of the Republic on or after that date”.

And paragraph (3) which is the material one, provides:

“Where any holder of an office mentioned in paragraphs
1 and 2 of this Article is not appointed in the public service
of the Republic he shall be entitled, subject to the terms
and conditions of service applicable to him, to just compen-
sation or pension on abolition of office terms out of the
funds of the Republic whichever is more advantageous
te him”.

For the purpose of promoting the application of the said
provision in the Constitution, Law 52/62, as subsequently
amended by Law 68/62, was enacted.

The applicant being a civil servant to whom the provisions
of Article 192.3 of the Constitution became applicable, elected
compensation by way of pension under section 4{1)}(a) of Law
52/62 instead of a cash payment of a lump sum under section
4(1)(b) of the same Law.
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Section 4(1) of Law 52/62 reads as follows:

“4,.—(1) "O Bwanouyos cuvtdbipos UéAinhos dwi T &ou-
TNPETACEl QUTOU CUuQuvLs Tals Siatdtem Tou &pbpov 3,
SikatouTon v& AGPn, koatomv EmAoyfis dowoupuns U
abrob &v T Trme TR Telapdvey v TQ Tlpwte Tapapti-
uatl, kal drrooreAhopding pds ToV “Ymroupyov évtds mepiéBou
TPIGW pnuddy &d TS #vdplews Tis loyUos Tou TrapbuTos
Nopou, eite

() oUvralv Pdoe TG rept ouvtdlews dv TEPITTCOCEL

»

karapyfoews Oéoecs fi &lidparos Siordlecov  eiTe

(B) &rrolnuicogiv Umd  popetiv TEOTHETOU  XORT YTIUATOS,
foov 1pds TO Togdy Tis ETnoias cuvtdiews eis fiv O6a
gBikanoUTo THY 15mv AbyouoTtou, 1960, Suvdper ToU
mepi Zuvtdlewy Nopou dos ofros Tpotomoleitan UTO
10U Tapovros Noupou, moMarmhacialopévou Emi TOV
ouvteAcoThy Tov EkTebaipbvov by 18 Acutipe TlopopTih-
patt 10U mopdvtos Nowou, SoTis dvTioToiXEl TIPS
T& cuuTETAnpopiva Ern Ths nhkios obToU kaTd Ty
15nv AbyouoTtou 1960.”

(““4—(1) The entitled pensionable officer on his retirement
in accordance with the provisions of section 3, may receive,
upon an option exercised by him in the form appearing
in the First Schedule and sent to the Minister within a
period of three months from the coming into operation
of this Law, cither—

(a) a pension under the provisions relating to pension
in case of abolition of post or office, or

(b) compensation in the form of additional grant, equal
to the sum of the annual pension to which he would
be cntitled on the 15th August, 1960, under the Pen-
sions Law as amended by this Law, multiplied by the
multiplier appearing in the Second Schedule of this
Law, which corresponds to the completed years
of his age on the 15th August, 1960™).

The period of three months mentioned in section 4(1) was
subsequently extended to nine months by Law 68/62.

The option given under section 4(1) should, according to
the above provision, be exercised within a period of nine months
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on the appropriate form set out in the First Schedule of the
said Law, from the day that Law 52/62 came in force. No
provision is made in the said Law as to what might happen
if such option was not exercised within the said period. Taking,
however, into consideration the provision of section 6(1) which
applies to cases of death prior to the exercise of the option
to the effect that in such cases the entitled civil servant would
be deemed as having exercised his option by way of compensa-
tion under paragraph 4(1)(b) one might say that in the absence
of any provision to the contrary, the same would have applied
in the case of a civil servant who failed to exercise his option
within the time fixed by law. The importance of the time limit
rests in the clear intention of the legislature to have the matter
finally disposed of within the defined period of nine months.

In exercising his option applicant relied on section 8 of Law
52/62 which provided as follows:

1
“8. "Amooo of mAnpwpoi ol yevdpeven Buvdpsr TEV Sia-
T&lecov ToU mrapovTos Nopou &TalA&TTOVTOL TOU @opou
tloodfiuaTos ToU EmPoiioptvou oupgovws T8 Tept Odpov

Eloobriuatos Népw #i olwdnwote trépw &kdoTtote év loyui
xai tls ThHy EmPoAfv gopov elsobnipaTos &popdvTi, vopw.”

(“8. All payments made in accordance with the provisions
of this Law are exempted from income tax imposed under
the Income Tax Law or any other Law in force from time
to time providing for the imposition of income tax’).

For the period as from his retirement tili the end of 1975,
the applicant was never assessed to pay any income tax on
his pension. On or about the 27th July, 1978 the Commissioner
of Income Tax decided to tax applicant’s pension relying on
the provisions of section 2 of Law 19/76, whereby section 8 of
Laws 52/62 and 68/62 was repealed and replaced by the follow-
ing, as new section 8§:

“8. ’Etenptoer Tdv bl dTnoics Paoews mAnpwpdy ouvtatecs
v yevopbveov Suvdpel TS Tapaypdgou (a) Tou Edagiou
(1) ToU &plpov 4 dmracm of TANpwal ai yevépevon Suvduel
o Siordlecov ToU Trapdvros Nopou &roAA&TTOVTON TOU
pdpov eioobfjuaros Tou EmPodioptvoy ouppaves TE Tepl
®bpov  Eloobijuatos Nopw | oipbrimore Erfpy éxdoToTe
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tv loyUi xai el THv EmPBoAtv edpov eloobruaTtos dpopdvti
Népe™.

(“8. With the exception of the yearly payments of pensions
made under para. (a) of sub-section (1) of section 4 all
payments made in accordance with the provisions of
this law are exempted from the income tax imposed under
the Income Tax Law or any other law in force from time
to time providing for the imposition of income tax’).

By notice of assessment dated 27.7.1978, the applicant was
assessed to pay income tax for the years 1976-1977, both in
respect of his pension and in respect of all his other emoluments.

The applicant on 31.7.1978 protested to the assessment of
any tax on his pension by letter sent to the Commissioner of
Income Tax copy of which is attached to the application of
exh 6(B!’.

By letter dated 25.8.1978 the Commissioner of Income Tax
informed the applicant that he had decided to reject applicant’s
objection and that he insisted for payment of the tax so assessed.

There is no dispute as to the amount of tax payable by
applicant in respect of income tax from sources other than his
pension. The only dispute is in respect of tax assessed on his
pension as follows:

(a) For the year ending 31st December,

1976 £ 67.375 mils.
(b) For the year ending 31st December,

1977 £170.840 mils.

Total fo1 both years, £240.215 mils,

The legal grounds on which the recourse is based, are as
follows:

(1) The application of section 2 of Law 19/76 is unconstitu-
tional, being contrary to Article 192(3) and (4) of the Constitu-
tion.

(2) Section 2 of Law 19/76 (without prejudice to the previous
point of the recourse), has no application in applicant’s case
but only in those cases where the right of option under section
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4 of Law 52/62 is exercised after the date of the enactment of
Law 19/76.

(3) The act and/or decision attacked by this recourse amounts
to reduction of agreed or secured just compensation or pension
payable to the applicant under Article 192(3) and (4) of the
Constitution.

(4) The application of Law 19/76 amounts to violation
of an agreement and/or of the principles of proper and decent
administration and offends the established principle of confi-
dence in the public administration.

(5) The exercise by the applicant of his option under section
4 of Law 52/62 established a contractual relationship with
the Republic and created a legal status, placing the applicant
on pension which cannot be reduced or charged by the one
side only by means of legal process and in particular in view
of the Revisional Appeal No. 113,

Counsel for applicant in dealing with his first point of law,
contended that:

(i} Section 4 of Law 52/62 which Law was enacted under
the provisions of Article 192(3) of the Constitution, gave an
option to the applicant to retire by electing to be paid compen-
sation in the way of pension than compensation in the way
of a lump sum, both of which were free of income tax. By
exercising such option, the applicant acquired a vested right
which he has been enjoying for years and which cannot be
changed or taken away from him, without his consent.

(i) The principle of equality, as provided by Articles 6
and 28 of the Constitution is offended by section 2 of Law
19/76 in that once the right to regulate the constitutional provi-
sion of Article 192(3) was given effect by Law 52/62 and was
acted upon by the applicant who elected compensation provided
therein by monthly instalments free of income tax as against
full compensation paid in cash free of income tax which was
adopted by others in similar circumstances as the applicant.
The option thus exercised by applicant has created a vested
right which is now jeopardised and applicant is placed in a
disadvantageous position vis—a~vis those who, under the provi-
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sions~of Law 52/62 elected to be paid their compensation by
way of a lump sum free of income tax.

(ili) When a law gives an advantage or benefit connected
with a Constitutional provision, no other law can attack this
right or affect or change or amend or otherwise abolish such
right. Once the Government regulated the Constitutional
provision affording benefits of compensation to persons qualified
under Article 192 of the Constitution it was not entitled to re-
regulate such compensation, especially by depriving the applicant
or other persons from their vested rights.

{iv) A Constitutional provision has overriding force over
any other enactment. Law 52/62 is a law which was enacted
to give effect to the Constitutional provision and in consequence,
it has the same overriding legal force as that of the enabling
Atrticle 192(3) of the Constitution.

In dealing with the second ground of law, counsel argued
that section 2 of Law 19/76 cannot have any application in the
present case, as the Government cannot interfere with a legal
option granted by legislative provision which, at the time it
was granted, was considered by the applicant as the most advan-
tageous for him and acted upon by him. Such provision can
only have application in cases where the option of section 4
of Law 52/62 is exercised after the date that Law 19/76 came
inte operation.

The act of the respondent based on the provisions of Law
19/76 amounts 10 a reduction of the agreed compensation or
pension payable to the applicant which was safeguarded by
Article 192(3) of the Constitution. The applicant till the
enactment of Law 19/76 was receiving a certain amount of
compensation by way of pension. After such enactment,
necessarily this compensation will have to be reduced not
by way of a specific extent but by way of his fiscal capacity.

On legal ground 4 counsel argued that thc exercise by the
applicant of the option to be paid compensation by way of
pension free of income tax contained in exkibit 1 and the sub-
sequent acceptance of such option by the Government of the
Republic, created a contract between the Government and the
applicant. Such contract had been enforced and acted upon
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for a number of years. The new law attempts to violate this
contract. He went on to argue that in case the Court does
not accept this contractual relationship, then it is his submission
that the acceptance by the Government of the option contained
in exhibit | and the subsequent payment of the compensation
envisaged therein to the applicant, are facts which create such
circumstances which ought to be governed by the principles
of proper and decent administration and the Government,
therefore, cannot violate such principles because, by doing
so, the well established principle of confidence in administrative
law will be at stake.

As far as legal ground 5 is concerned, counsel adopted the
same arguments advanced by him on the other grounds.

Counsel for respondent argued that there is nothing which
precludes the legislator to enact a law even if such law takes
away something which was previously enjoyed by a citizen
unless such law contravenes any constitutional provision.
In the present case there is no contravention of Article 24(3)
which prohibits imposition of tax with retrospective effect.
Furthermore, the enactment of Law 19/76 prohibits any ine-
quality between pensioners and all pensioners are placed on
the same footing. He further submitted that under Law 19/76
the legislator purports to bring into line with the Income Tax
Laws the pensions received under Law 52/62.

In dealing with the submission that the enactment of Law
19/76 contravenes the provisions of Article 192(3) of the Consti-
tution, counsel for the respondent contended that Aaiticle
192(3) entitled applicant to just compensation or pension but
it never said that this compensation should be free from income
tax. It left that to the Law. So, though Law 52/62 was enacted
to give effect to Article 192(3) this enabling provision never
mentioned anything about tax, but it left that to the legislature.
So anything provided in the legislation does not contravene
Article 192(1} or (7) of the Constitution.

In concluding his argument on this point he submitted that
if there is a provision in the Constitution which provides for
the enactment of a law to deal with a certain case, and in this
case to give compensation or pension, this does not mean
that you cannot regulate the way in which the pension Is to
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be given in the law, if it does not contravene any specific provi-
sion of the Constitution. Therefore, the enactment of Law
19/76 does not in any way contravene Article 192 of the Consti-
tution,

The construction of section 8 of Law 68/62, was the subject
of a recourse in the case of Papaneophytou (No. 2) v. The Republic
(1973} 3 C.L.R. 527 which was a case where the imposition
of income tax on the applicant in that case for the years 1962~
1966 was in issue.

The judgment of this Court on appeal reversing the judgment
of the trial Court was to the effect that section 8 construed
as a whole exempts all payments made under the law whether
on cash-down basis or pension from any income tax. In
delivering the judgment of the Court, Triantafyllides, P. at
page 531, had this to say:

“In our opinion section 8 is a provision which has to
be applied according to its plain meaning, namely that
it was intended by the legislature that all payments made
under the provisions of Law 52/62 should be exempt from
income tax; and, in our view, there is included within
the ambit of such payments the payment of a pension
which, once it has become payable under Law 52/62 is
paid on the basis of provisions in the Pensions Law, Cap.
3

And at page 533:

“In the light of the foregoing we feel bound to decide
that the pension received, by virtue of the provisions
of Law 52/62, by the appellant is exempt from income tax
because of the plain words of section 8 and, therefore,
this appeal has to be allowed; as a result the sub judice
decision of the respondent has to be declared to be null
and void and of no effect whatsoever”.

The above judgment was delivered on the 28th September,
1976. On the 14th May, 1976, Law 19/76 was enacted for
the purpose of amending section 8 of the Compensation {Entitied
Officers) Law (Law 52/62) by clarifying the said section and
making it applicable to all other cases of payment of the compen-
sation free of income tax, other than pension.
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The scope of Article 192 and of the provisions of Law 52/62
have been the subject of judicial pronouncement in a number
of cases both in the old Supreme Constitutional Court of Cyprus
and the present Supreme Court in which the jurisdiction of
the Supreme Constitutional Court and the Supreme Court
have been vested. In Ali Suleiman and The Republic (Minister
of Finance and Public Service Commission) (1961) 2 R.S.C.C.
93, Forsthoff, P. in dealing with the question of vested rights
under Article 192(3) of the Constitution, had this to say at
pp. 96 and 97:

“In the opinion of the Court the rights under paragraph
3 are only vested in the holder of an office mentioned in
paragraphs 1 and 2 of Article 192 in all cases where the
holder of such an office is not appointed in the public
service of the Republic. It follows, therefore, that in
the case of the holder of an office, which comes, by operation
of the Constitution, within the competence of a Communal
Chamber, the rights under para. 3, which such person
must waive, as provided in paragraph 4, if he chooses
to serve under a Communal Chamber, only become vested
in such person if he is not appointed in the public service
of the Republic.”

And at page 102:

“The Court having found that the Applicant has not been
lawfully and validly appointed in the public service of the
Republic for the purposes of paragraph 3 of Article 192
50 as to prevent the vesting in the Applicant of the rights
referred to in that paragraph, is of the opinion that the
Applicant is, in the absence of such an appointment, entitled,
in accordance with the provisions of the said: paragraph
3 of Article 192, to just compensation or pension on aboli-
lition of office terms out of the funds of the Republic
whichever is more advantageous to him.”’

In Papapetrou v. The Minister of Finance (1968) 3 C.L.R.
502 at page 505, the following appears in the judgment of
Triantafyllides J. {as he then was):

“On the 7th July, 1962, Law 52/62 was promulgated.
Such Law was undoubtedly intended to promote the appli-
cation of provisions of Article 192 of the Constitution,
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which safeguards the rights of persons holding offices
in the public service before the date of the coming into
operation of the Constitution. But Law 52/62, being an
ordinary legislative enactment, could not validly amend
Article 192, which is part of the Fundamental Law of
the Republic. Nor can Law 52/62, be, necessarily, treated
as dealing fully with all matters within the ambit of such
Article; it is to be observed, for example, that the definition
of ‘entitled officer’, in section 2 of Law 52/62, is, on the
face of it, different—in wording at any rate—from the
definition of what was a public officer before the 16th
August, 1960, for the purposes of Article 192, as such
definition is to be derived from the definition of ‘public
service’ in paragraph 7(a) of Article 192; and, whether
or not the two definitions should be treated as being the
same, though differently worded, is a matter which 1 leave
entirely open at the moment, but about which I should
say that, as at ptesent advised, 1 do have some doubt”.

And at pages 506 and 507 the following is said:

“After carefully considering this case—on its proper,
in my opinion, basis—I have reached the conclusion that
the said issue of constitutionality does not have to be
resolved in the present Judgment. As already stated,
the Applicant had applied for compensation under Law
52/62; since Law 52/62 cannot, and should not, be treated
as being exhaustive of the scope of the application of Article
192—which does not envisage a Law as being necessary
for its application, 1 cannot see how the defnition of
‘entitled officer’ in Law 52/62, if it falls short of the whole
scope of the application of Article 192, should be held
to be unconstitutional”.

Counsel for applicant has addressed in length on the question
of confidence of the citizen in the acts of the administration
and extensive reference was made to Delikostopoulos “The
Protection of Confidence in Administrative Law”. In the
present case, however, the respondent did not act arbitrarily
but in compliance with the provisions of a Statute enacted
by the Legislature and cannot be considered as having acted
contrary to law or arbitrarily. The question that may arise,
is whether such legislative act can have application in the case
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of the applicant or whether it may be deemed as offending
the rights vested in the applicant by virtue of the Constitution.
Kyriacopoulos, to whom reference was made by counsel for
applicant and Greek Jurisprudence have dealt with the question
of vested rights as well as the question of retrospective effect
of legislation on vested rights.

In Kyriacopoulos, “Greek Administrative Law”, Vol. 1,
4th ed. at pp. 94 and 95 it reads:

“H &pyf Tiis pfy dvadpouixdtntos Tév vouwv SixTuTrouTa,
ounBos olrw: vios Tis vouxds xavew Bty EriTpémeTan
v& TpooPdAAn  ‘kextnuéve Bikenocpora’. T Béov  Opess
v& Ewodduev Umrd Ty Spov  ‘kexnpfva Sikeucpora’  (jus
quaesitum), ¢lven Sloxorov vé xafiopioti). ‘O Spos ‘kexTn-
phva SixonoucTa’  ESnuovpyniBn &pyikés wpds Sidkpiow
&mwd v “puolkdv BikenopdToy’. AN f mepl adTdv
Becopiar Eyxoerehipbn wpd mohdou. ‘H Bt ouyypovos Emi-
oTiun déxeTon, &1 oubty Bikaicopa UpioToaTan pry &rovepndév
Umd ToU Bikalou, déyeTon dnhadly émi, &9’ Soov, UM oUThv
THY Evwory, &mokTéTon Bikaicopa Ti, wévTta T SikondopaTy
elval kernuéva, &AAux Stv rpdkerton Trepl  Bikancopdroov.
‘H mapexouévn B¢ els aiT& TpooTasia fykaten &v TG 6T
7y Umdp Tou &rdpov dvayvwpilopfvn voulkfy kaTdoTOoS
Stv dmipémetan, &uev ovykatobéosws auTol, v petapAnbi
gl & yelpw x pépous ToU kpdrous. A1d kal el TO kekTrEvOY
Bixaicoua SraPiémrovowy ol ovyypageis Thv fwouov atiwow
v dmolav dvaupioPrites Exel Gpiopivoy TpdowTTov,

*AAN 6 kawoov, 61 TO kekTnutvov Sikafwpa elvon &rpdoPin-
Tov &k pépous ToU kpdTous, Urrokertan els wAslioTas Eoupéoeis
kol &g émTpémeTon | oTépnols | &AAos TS TeEproplopds
IBiamixol Sikacouartos. Tlpods TO xexrnptvov Sikaiwpo Siv
wpétrer Spows v TovtilnTen ¥ &) pogBokia Tou Siokou-
pévou—Gmods Ay Kmai&[.’)n dnueocioy Twd Béow—xai Bév
wpooBddieTan kekThuivoy T Sikalwpa & oUTos &duvard
mhfov va &igfABn sl THv Snuociav Umnpesiav, Adyw Tiis
v T petalu Emehfolcons Tpomomomosws TS vouobeoios,
oUrres DOTE, KOTA TOY vecdTEPOV vOLOY, VX T} OUYKEUTPLOVT)
Ta &mapaiTnTa wpoodvta. “AAAws Te, Beopfvou T oos
EMéyln, v Sikalwpa dmovépetal Umd ToU Sikaiou kad,
Ewopéveos, dmokTaTan U alThy THY fvwoway, Béov & EkdoTn
TEPITITAOOEL V& EpEuvETon Trofa BIKAWPATA TPOTTATEIOVTAI
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kol Tijs dvabpomkiis Suvduews ToU vewTépou  kawdvos,
fito1 fecwpolvron kexkTnuéva”.

{“The rule of non-retrospectivity of laws is formulated
usually as follows: a new legal canon should not offend
‘vested rights’. But what should be meant by the term
‘vested rights’ (jus quaesitum) is difficult to be defined.
The term ‘vested rights’ was created at first for purposes
of distinction from ‘natural rights’. But the theory about
them has been abandoned a long time ago. Modern
science accepts that no right exists which has not been
granted by law, in other words it accepts that, since under
this meaning a certain right is acquired, all rights are
vested rights or else they are not rights. The protection
given to them lies in the fact that the recognised legal
position in favour of the person cannot be altered to his
detriment by the State without his consent. For this
reason the authors infer from the vested right the lawful
claim which undoubtedly a certain person has.

But the rule that the vested right cannot be offended
by the state is subject to many exemptions whereby depriva-
tion or any other restriction of a private right is permitted.
A vested right should not be identified with a mere expecta-
tion of the citizen i.e. his appointment to a public office—
and a vested right is not offended if he cannot be appointed
in the public service, due to the, in the meantime, amend-
ment of the legislation, so that according to the later law
he does not possess the required qualifications. Otherwise
given that as stated, every right is given by the law and,
therefore, acquired under this notion we must in each
case enquire as to which rights are protected against the
retrospective effect of the new law i.e. they are considered
vested rights™). '

And at page 97 of same:

“Kextnjuévor Sikadeopa Exel & UmdAinios m.y. émi ToU miobou,
owTdlews aUTou, GG Bty onpalvel émt & vouobitng Biv
80varanr vd peiwon yerkds Tols piobols Tédv Bnuocicv
UredAnAwy i va xkaBopion SAAnv Bdow UmoAoyiopou TV
quvrdiewv’.

(“‘An officer has a vested right e.g. on his salary, his pension
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but this does not mean that the legislator cannot reduce
generally the salary of public officers or fix a new basis
for the calculation of pensions’).

There is a number of decisions of the Greek Council of
State supporting the above exposition of the law (vide Decision
No. 236/1932 where it was held that the appointment in the
civil service is a matter of public law, the contents of which
are governed by the Laws and Regulations enacted from time
to time and can be changed as they are not terms of contract.
Also, Decision No. 965/35 in which it was heid that, the legal
relationship between the State and the civil servant is regulated
by the rules of public and not private law and can be freely
changed by the legislator, so long as there is no constitutional
obstacle and consequently the rights and obligations of either
side are not governed always by the Jaw in force at the time
of the appointment of the civil servants and independently
of subsequent legislation changing that law).

I wish to adopt for the purpose of this case, what was said
by Loizou A., J. in Economides v. The Republic (Council of
Ministers and Another) (1972} 3 C.L.R, 506 at p. 520:

“It is a well settled principle of law, that administrative
acts may not be given retrospective effect, except when
they fall within the recognised exceptions with which we
are not concerned here. It is equally true that a new law
or regulation, cannot offend a vested right. Such a right
is one given by law and the protection afforded to it is
that the recognised legal state cannot be changed to the
detriment of the person having it, without his consent;
but the vested right must not be confused with a mere
expectation of the citizen. (See Kyriacopoulos, Greek
Administrative Law, Vol. 1, 4th Ed. p. 95). It may be
said here that in my judgment there is no such vested right
as a right to promotion or that the required qualification
for a particular promotion post will not be changed before
any promotion is effected. There is an expectation for
it and nothing more™.

And at page 521:

“The relationship, therefore, of State and civil servant,
being a matter of public and not private law, can be regu-
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lated, in the absence of constitutional safeguards by new
laws, regulations and decisions effecting changes to those
existing at the "time of the appointment. This unlike
the cases of contractual refationship falling within the ambit
of private law whereby the terms of a contract may not
be changed during the time that it is in force without the
consent of the parties”.

Such constitutional safeguards do exist under Art. 192 of
the Constitution, in respect of civil servants who were holding
office immediately before the date of the coming into operation
of the Constitution and have been judicially pronounced in
a number of cases. (Vide Ali Suleiman and The Republic (supra)
Loizides and others and The Republic (1961) 1 R.S.C.C., 107,
Poyadjis and The Republic, 1964 CL.R., 467, Frangides and
The Republic (1966) 3 C.L.R., 181, Philokyprou and The Republic
(1966) 3 C.L.R., 327, Piperis and The Republic (1967) 3 C.L.R.
295, Physentzides v. The Republic (1967) 3 C.L.R., 505, Papa-
petrou and The Republic (1968) 3 C.L.R., 502, Papadopoulos
and The Republic (1968) 3 C.L.R. 662 and Ionides v. The Republic
(1979) 3 C.L.R., 679). )

With the above in mind, T come now to consider the position
of the applicant in this case.

The applicant was a civil servant who was covered under
the provisions of Article 192(3) and who exercised his option
to get compensation by way of a lump sum relying on the provi-
sions of section 8 of Law 52/62 and considering that as “the
mote advantageous on abolition of office terms”, as provided
by Article 192(3) of the Constitution. Ever since he cecased
to be a civil servant as defined in section 2 of Law 33/67 which
reads as foliows:

**Anpdoios UrrdhAnhos’ onpaiver TOV waTéxovta Snuociav
Béow eite voulpos elTe Tpogwptvds eite QVamMANPWTIKEK .

(“ ‘Public officer’ means the holder, whether substantive
or temporary or acting, of a public office”).

The definition of a “civil servant’” or a “public officer” is
also found in Article 122 of the Constitution, where a “public
officer” is defined as ““the holder whether substantive or tempo-
rary or acting of a public office” and “public office” is defined
as “an office in the public service™.
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Due to the change of his status, any regulations or any modi-
fications in the schemes of service or retirement benefits after
retirement could not be applicable to him. Law 19/76 which
amended section 8 of the previous law, was not given retrospe-
ctive effect and at the time of the enactment of such law, the
plaintifi was not “‘BikaioUyos ocuvréiinos UTEAANAOS”  as
appearing in sections 2, 3 and 4 of Law 52/62 but he was
a retired servant “Geumnpericas ouvtatioUyos UTTdAANAOS”
and any relationship between the Government and the applicant
in respect of employment had already been ended by the retire-
ment of the applicant piior to the enactment of Law 19/76.

All the authorities to which reference has already been made
under the Greek Administrative Law and the Greek jurispru-
dence, refer to cases where the employment of the civil servant
was still existing and the relation between the civil servant and
the State was continuing, in which case there was power of the
State to regulate such relation by any subsequent legislation.
They do not refer to cases where such relation has ended by
the retirement of the civil servant prior to the enactment of any
subsequent legislation and especially in a case like the one
under consideration where the applicant has acquuned a vested
right under the provisions of Law 52/62 which was enacted to
promote the application of the provisions of Article 192 of the
Constitution. The position might have been different, if a
petson had to exercise his option after the enactment of Law
19/76 and in such case he would have the opportunity, before
exercising his option, to consider what would have been more
advantageous to him, as provided by Article 192(3) of the Consti-
tution.

In the result, I am of the opinion that the applicant has a
vested right safeguaided by the provisions of Article 192(3)
of the Censtitution and Law 52/62 and which, right, has been
exercised by the applicant by electing what was most advanta-
geous to him under the provisions of Article 192(3) of the
Constitution and Law 52/62. Therefore, I find the provisions
of section 2 of Law 19/76 in so far as the applicant is concerned,
as unconstitutional and 1 declare the acts of the respondent
complained of, as null and void and of no effect whatsoever.
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With all the circumstances of this case in mind, I make no
order for costs.
Sub judice decision annulled.
No order as to costs.
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