
3 C.L.R. 

1980 August 5 

[HADJIANASTASSIOU, J.] 

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION 

SAVVAS MENELAOU, 
Applicant, 

v. 

THE REPUBLIC OF CYPRUS, THROUGH 
THE MINISTER OF INTERIOR, AND/OR 

THE COMMANDER OF POLICE, 
Respondents. 

(Case No. 112/75). 

Disciplinary proceedings—Natural Justice—Rules of—Applicable to 
disciplinary proceedings—Disciplinary organ wrongly and in 
violation of the said Rules took into consideration a pending 
disciplinary case against the applicant which had not been heard 

5 * and which was fixed for hearing on another day—Sub judice 
decision annulled. 

Natural Justice—Rules of—Applicable to disciplinary proceedings, 

The applicant, a Police Constable, was tried disciplinarily 
for, inter alia, undignified conduct, and was sentenced to pay 

10 a fine of £3. The District Commander of qolice reviewed the 
case, under regulation 18(4) of the Police (Discipline) Regula
tions, and increased the fine to £13. On appeal to the Com
mander of Police by the Acting Deputy Commander of Police, 
under regulation 20(3)(c) of the aforesaid Regulations, the 

15 Commander of Police imposed on the applicant the sentence 
of dismissal from the service; and hence this recourse. In 
imposing this sentence the Commander of Police took into 
consideration, amongst others, another disciplinary charge 
against the applicant which was fixed for hearing on another 

20 date. The main contention of counsel for the applicant was 
that in reaching the above decision the Commander of Police 
was influenced by another disciplinary offence which was fixed 
for hearing on a separate date and in doing so he acted con
trary to the principles of disciplinary justice. 
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Held, that the rules of natural justice are applicable to disci
plinary proceedings; that a disciplinary organ, when trying 
a case, cannot take into consideration a pending case against 
an applicant which until that time had not been tried and there 
is no decision with regard to it; that as the Acting Commander 5 
of Police has taken, also, into consideration a case against the 
applicant which until that time had not been heard and which 
was fixed on another date for hearing, he allowed himself wrongly 
and in violation of the principles of natural justice, to be influ
enced by it and thus to impose finally the punishment of dismissal 10 
from the service; and that, therefore, his decision must be annul
led (pp. 473-484 post). 

Sub judice decision annulled. 

Cases referred to: 

Enotiadou v. Republic (1971) 3 C.L.R. 409; 15 

Lambrou v. Republic (1972) 3 C.L.R. 379; 

Haros v. Republic, 4 R.S.C.C. 39 at pp. 43, 44; 

Markoullides v. Republic, 3 R.S.C.C. 30 at p. 35; 

Kalisperas v. Republic, 3 R.S.C.C. 145 at pp. 151, 152; 

Hadjisavva v. Republic (1972) 3 C.L.R. 174 at p. 200; 20 

Hadjigeorghiou v. Republic (1968) 3 C.L.R. 326 at pp. 340, 
341, 342, 345; 

Pantelidou v. Republic, 4 R.S.C.C. 100 at p. 106; 

Morsis v. Republic, 4 R.S.C.C. 133 at p. 137; 

Tzavelas and Another v. Republic (1975) 3 C.L.R. 490 at pp. 502, 25 
503, 504 and 505; 

Decisions of the Greek Council of State in Case Nos. 519/1932, 
360/1949, 888/1933. 

Recourse. 

Recourse against the decision of the respondents to dismiss 30 
applicant from the ranks of the police force. 

E. Efstathiouy for the applicant. 

N. Charalambous, Counsel of the Republic, for the respon
dents. 

Cur. adv. vult. 35 

HADJIANASTASSIOU J. read the following judgment. Time 
and again it has been said that the Supreme Court has exclusive 
jurisdiction to adjudicate finally on a recourse made to it on a 
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complaint that a decision, an act or omission of any organ, 
authority or person exercising any executive or administrative 
authority is contrary to any of the provisions of the Constitu
tion or of any law or is made in excess or in abuse of powers 

5 vested in such organ or authority or person. 

The complaint of the applicant in the present case is against 
both the. Minister of Interior and the Commander of Police. 
By the present recourse, he seeks a declaration that the act 
and/or decision of the respondents dated 31st May, 1975 to 

10 dismiss him from the ranks of the police force, "is"null and void 
and of no effect whatsoever. 

The applicant, Sawas Menelaou, had joined the ranks of the 
police force of Cyprus as a constable on 5th January, 1964. 
Having served for a period of eleven years on 21st February, 

15 1975, a disciplinary charge was preferred against him in case 
No. 1/75, by which he was accused for undignified conduct, 
insubordination, and disobedience, contrary to the Police 
Regulations. 

The applicant is married with two children; he became a 
20 refugee as a result of the Turkish invasion. He was tried by the 

Presiding Officer and was found guilty on three charges, and a 
fine of £3 was imposed on him on the first and second counts 
only. On 13th March, 1975, the Commander of Police of the 
District of Larnaca, reviewed the case of the applicant in accord-

25 ance with regulation 18(4) of the Police (Disciplinary) Regula
tions, and increased the fine from £3*to £13. There was an 
appeal against that decision, and on 5th April, 1975, the case 
was fixed for hearing on 30th May, 1975 before the Acting 
Commander of Police. On that date, during the hearing of the 

30 appeal, certain other matters were brought to the notice of the 
Acting Commander of Police, which had nothing to do with 
case No. 1/75 under appeal, but with another disciplinary charge 
against the applicant in case No. 8/75 which was fixed for hearing 
on another date. The sentence imposed upon the applicant on 

35 that date was that of dismissal from the service. 

Counsel appearing for the respondents opposed the application 
and claimed that the decision attacked was rightly and legally 
reached by the Acting Commander of Police, after a correct 
exercise of his discretionary powers, and after weighing properly 

40 and examining all the circumstances of the case. In support of 
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the opposition, counsel put forward the following facts: On 
26th March, 1975, the Acting Deputy Commander of Police 
appealed to the Commander of Police against the said decision 
in accordance with regulation 20(3)(c) of the Police (Discipli
nary) Regulations, because in his opinion the punishment 5 
imposed on the applicant, viz., £13.—fine was insufficient having 
regard to the following reasons: (1) that the applicant having 
joined the police force on the 5th January, 1964, was burdened 
with ten disciplinary charges, apart from the present one; and 
(2) that these convictions were of a serious nature, some of them 10 
referring to assaulting another member of the force, discreditable 
conduct, insubordination, and improper behaviour. 

In addition, counsel put forward that the personal file of the 
accused contained reports regarding the way he was living, viz., 
of having immoral relations with women and young girls, in 15 
spite of the fact that he is married since 1966 and the father 
of two young girls of seven and four years of age. 

On 30th May, 1975, the appeal was heard by the Acting Com
mander of Police, who having examined the circumstances of the 
case, and having listened to what has been said against and in 20 
favour of the applicant, and having gone through his personal 
file, reached the conclusion that the only proper punishment 
against the applicant was that of dismissal from the ranks of the 
police force. In reaching his decision, he had this to say:-

" "Ηκουσα μετά προσοχής τάς αγορεύσεις του έκκαλούντος 25 
την ύπόθεσιν ταύτην κ. Π. Μαχλουζαρίδη, Άναττλ. Βοηθοΰ 
Άρχηγοΰ (Διοικήσεως), τοΰ Άστυνομικοΰ Διευθυντού Λάρνα-
κος καΐ την άπάντησιν τοΰ κατηγορουμένου Άστυφύλακος 
2207 Σάββα Μενελάου. 'Επίσης έμελέτησα τόσον τά πρα
κτικά τοΰ Πειθαρχικού Δικαστηρίου όσον καί τον Προσωπικόν 30 
Φάκελλον τοΰ κατηγορουμένου ό όποιος δέν περιέχει τίποτε 
άλλο παρά εκθέσεις και αναφοράς εναντίον του. Ή στάσις 
τοΰ κατηγορουμένου τόσον σήμερον ενώπιον τοΰ Δικαστηρίου 
τούτου όσον καί ενώπιον τοΰ Άστυν. Διευθυντού Λάρνακος 
δταν άναθεώρησεν την ύπόθεσιν ταύτην δεν ήτο ή αρμόζουσα 35 
δι' ενα Άστυνομικόν ό όποιος άνήκεν είς μίαν Ύπηρεσίαν 
είς την οποίαν ή Πειθαρχία είναι το σπουδαιότερον στοιχεϊον 
δια την δμαλήν καί άρμονικήν λειτουργίαν της. Ούτος δταν 
εκλήθη ενώπιον τοΰ 'Αστυνομικού Διευθυντού Λάρνακος 
τήν 13.3.1975 διά την άναθεώρησιν της υποθέσεως εΐπεν 40 
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είς αυτόν: 'Ξέρω τους λόγους που τό έκάμνετε άλλα έσεϊς 
θά τό μετανιώσετε. Πάντα έτσι κατατριέσετε τους Μακα-
ριακούς. *Εν τούτη ή πίκκα σας. "Αν ήμουν τζέ έγώ Γριβικός 
εϊσιεν νά μου κάμετε παρατήρησιν μόνον. ΑΟριον θά πάω 

5 στό Προεδρικό νά τά αναφέρω οΰλλα'. 

"Οταν ένας 'Αστυνομικός δεικνύει τοιαύτην συμπεριφοράν 
έναντι ενός Άστυν. Διευθυντού καί όταν ούτος καθ' Ολον τό 
διάστημα της ένδεκαετούς υπηρεσίας του δέν κατώρθωσε 
νά έπιδείΣη τίποτε περισσότερον παρά σωρείαν πειθαρχικών 

10 παραπτωμάτων διά τά όποια έτιμωρήθη επανειλημμένως 
τότε διερωτοϋμαι ποία πρέπει νά εϊναι ή έπιβληθησομένη 
είς αυτόν ποινή διά νά διορθωθή. Ζυγίζων μετά προσοχής 
όλα τό ανωτέρω κατέληγα είς τό συμπέρασμα δτι δέν απο
μένει καμμία άλλη τιμωρία παρά ή άπόλυσις του Άστυ-

15 νομικού τούτου έκ των τάΕεων της 'Αστυνομικής Δυνάμεως". 

And in English it reads:-

"I have listened carefully to the addresses of Mr. P. Mach-
louzarides, Acting Deputy Commander (administration) 
who is appellant in this case, the Divisional Police Com-

20 mander of Larnaca; and the reply of the accused Police 
Constable 2207 Sawas. Menelaou. I have also studied 
both the record of the Disciplinary Court and the personal 
file of the accused, which contains nothing but reports and 
statements against him. The attitude of the accused today 

25 before this Court, as well as before the Police Commander 
of Larnaca when he was reviewing the present case, was 
inappropriate for a police officer who belonged to a service 
where discipline is the major element for its smooth and 
regular functioning. When called before the Police 

30 Commander of Larnaca on 13.3.75 for the review of the 
case, he said to him: Ί know why you are doing this, but 
it is you who will be the one to regret it. You've always 
persecuted the supporters of Makarios in this manner. 
This is the cause of your pique. Had I also been a supporter 

35 of Grivas you would have only reprimanded me. Tomor
row I shall go to the Presidential Palace and report every
thing.* 

When a police officer behaves in such a manner towards 
a Police Commander, and when during his eleven years' 

40 service he has succeeded in showing nothing more than a 
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multitude of disciplinary offences for which he was punished 
repeatedly, then I wonder what punishment should be 
imposed to reform him. Weighing carefully all the above, 
I have come to the conclusion that there remains no other 
punishment but the dismissal of this police officer from the 5 
ranks of the Police Force." 

Counsel on behalf of the applicant, in support of his applica
tion put forward a number of legal points, viz. (a) that the 
respondents have acted illegally and/or in excess and/or in abuse 
of powers vested in such organ; (b) that the decision of the 10 
respondents is contrary to the principles for the administration of 
justice, and/or for the administration of disciplinary justice and/ 
or contrary to fundamental legal principles which are based 
on the jurisprudence for the trial of disciplinary charges; (c) 
the decision of the respondents is contrary to the provision 15 
of the Police Law, and to the Police Regulations; (d) the said 
decision is contrary to the Constitution and to the principles 
of natural justice; (e) the decision attacked was taken 
and was based on wrong criteria, and on a wrong basis 
and under a misconception of the real facts; (f) the decision 20 
attacked was based on unfounded conclusion and on non 
existing evidence and on inadmissible evidence, and was the 
result of an arbitrary conclusion and/or the result of an illegal 
decision; (g) the decision attacked was taken by an inappro
priate organ and was taken in an arbitrary manner; and (h) 25 
the decision attacked is contrary to the principles of Law, because 
the penalty imposed on the applicant is a very heavy sentence, 
having regard to the offence committed by the applicant; and 
that in reaching that decision he was influenced by another dis
ciplinary offence which was fixed for hearing on a separate 30 
date, and in doing so, acted contrary to the principles of disci
plinary justice. 

On the contrary, counsel appearing for the respondents argued 
that the Acting Commander of Police, in spite of thq fact that 
he took also into consideration matters related to a disciplinary 35 
offence not yet tried, nevertheless, he continued, that that was 
not contrary to the rules of natural justice, because they showed 
what was the conduct of the applicant till that time. He further 
argued that the Court should have in mind that the disciplinary 
punishment has nothing to do and is not related to a criminal 40 
trial. In support of his grounds of law, counsel relied on-
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Kyriakopoulos, "Law of Civil Servants" at p. 242; and on a 
case of this Court, Joanna Enotiadou v. The Republic of Cyprus, 
through The Public Service Commission, (1971) 3 C.L.R. 409. 

Counsel went on to add that in the present case, the Acting 
5 Commander of Police, although he took into consideration in 

assessing the punishment to be imposed on the applicant, the 
facts of the case under trial, his whole behaviour, as well as 
facts of a pending case against the applicant, nevertheless, once 
the disciplinary case is pending against the applicant, no viola-

10 tion of the natural justice has taken place; and that from the 
trend of our Case Law the Administrative Court should have in 
mind that the principles of natural justice expounded in Articles 
12 and 30 of our Constitution are not always applicable in 
disciplinary trials, as had been said in Ninos Lambrou v. The 

15 Republic of Cyprus, through (1) The Minister of Education, (2) 
the Educational Service Committee (1972) 3 C.L.R. 379. 

The first question is whether the principles of natural justice 
are applicable to disciplinary proceedings. 

In Nicolaos D. Haros and Tfie Republic of Cyprus through 
20 The Minister of the Interior, 4 R.S.C.C. 39, the applicant, at 

the material time a Police Sergeant, was, on the 23rd October, 
1961, charged under the Police (Discipline) Regulations, 1958 
to 1960, for bringing discredit to the reputation of the Police 
Force, and for being insubordinate by words or demeanour and, 

25 having been found guilty on the first charge after a hearing before 
' a presiding officer in accordance with the said Regulations, was 
on the 18th November, 1961, fined £10. The decision of the 
Presiding Officer was reviewed and confirmed on the 9th 
November, 1961, under reg. 18(4) by a reviewing officer. On 

30 the same day the applicant, acting in accordance with the provi
sions of reg. 19(1), appealed to the Acting Commander of 
Police against the finding of guilt but not against the quantum 
of punishment, but his appeal was dismissed. The Commander, 
acting in accordance with the provisions of reg. 20, altered the 

35 punishment to one of reduction to the ranks, without a hearing 
taking place before him or the applicant being informed of, or 
given an opportunity to be heard on, the intention to alter the 
original punishment. Forsthoff, P., delivering the judgment of 
the Court had this to say with regard to the nature of disciplinary 

40 proceedings and to the rules of natural justice at pp. 43, 44: 

"The Court is of the opinion that the proceedings under 

473 



Hadjianastassiou J. Menelaou v. Republic (1980) 

the aforesaid Regulations whether in the first instance, on 
review or on appeal, amount to the exercise of executive 
or administrative authority, in the sense of Article 146, and 
that, therefore, this Court has competence in the matter. 
The Court has reached this conclusion because, inter alia, 5 
under the order of things established by our Constitution 
disciplinary control in the public law domain is treated as 
an executive matter and not as judicial matter, as is clearly 
shown by the closely analogous case of disciplinary control 
over public officers which, by operation of Article 125, is 10 
entrusted to the Public Service Commission, an exclusive 
organ. 

Disciplinary control, as provided for under the relevant 
regulations, is a manifestation of the exercise of executive 
power, though admittedly the procedure to be followed 15 
has some judicial characteristics, and it is not an instance 
of the exercise of judicial power, which is the adjudication 
between parties to a dispute by an independent Court... 

The Court is also of the opinion that the definitions of 
'public officer' and 'public service' as set out in Article 20 
122 are very clear in this respect and that as the security 
forces of the Republic are not included therein, policemen 
are not subject to disciplinary control by the Public Service 
Commission, under Article 125, and they continue to be 
subject to the discipline of the Police. 25 

The Court, further, found no merit in the submission that 
there could have been no proceedings under the Regulations 
in question until a criminal charge of insult had been decided 
upon by a competent Court. It is correct to say that, as a 
rule, it is not proper to pursue disciplinary proceedings 30 
while a criminal charge in respect of the same matter is 
pending but since no criminal charge was pending there was 
no impropriety whatsoever in the disciplinary proceedings, 
being taken against the applicant, and, as a matter of fact 
section 55 of the Police Law, Cap. 285, is a clear indication 35 
to the contrary of the submission made by counsel for 
applicant in this respect.... 

Concerning the allegation that the provisions of regulation 
20 are contrary to the rules of natural justice the Court 
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is of the opinion that the said rules, which also under Article 
12 are made applicable to offences in general, should be 
adhered to in all cases of disciplinary control in the domain 
of Public Law (vide Andreas A. Markoullides and The 

5 Republic (Public Service Commission), 3 R.S.C.C. 30 at 
p. 35, Nicos Kalisperas and The Republic (Public Service 
Commission) & another, 3 R.S.C.C. 146 at p. 151) and that, 
therefore, the provisions of regulation 20 should be applied 
subject to the aforesaid rules. 

10 In view of the foregoing, it follows that the decision on 
appeal of the Commander, which was made without hearing 
the Applicant, was arrived at through a procedure contrary 
to the said rules, and has, therefore, to be declared to be 
null and void and of no effect whatsoever. It is up to the 

15 Commander now to consider again the appeal in question 
in the light of this Judgment." 

See also the cases of Andreas Markoullides v. R., 3 R. S.C.C. 
30 at p. 35; Nicos Kalisperas v. R., 3 R.S.C.C. 145 at pp. 151— 
152; Hadjisavva v. R., (1972) 3 C.L.R. 174 at p. 200; Hadji· 

20 georghiou v. R., (1968) 3 C.L.R. 326 at pp. 340, 341, 342, 345; 
Maro Pantelidou v. R., 4 R.S.C.C. 100 at p. 106; and Stelios 
Morsis v. R., 4 R.S.C.C. 133 at p. 137. 

In Joanna Enotiadou (supra), relied upon by counsel for the 
respondents, Mr. Justice Triantafyllides, P., dealing with the 

25 decision of the Public Service Commission to retire the applicant 
compulsorily from the public service, on disciplinary grounds, 
in dismissing the recourse had this to say at pp. 415, 416:— 

"The next matter with which I have to deal is whether or 
not it was proper for the Commission, on the material before 

30 it, to find the applicant guilty of the charge brought against 
her and, particularly, of that relating to improper behaviour 
with another female member of the staff of the hostel: 
It is well settled that an administrative Court in dealing 
with a recourse made against a disciplinary conviction 

35 cannot, as a rule, interfere with the subjective evaluation 
of the relevant facts as made by the appropriate organ (see, 
inter alia, the decisions of the Council of State in Greece 
in cases 2654/1965 and 1129/1966); moreover, a perusal of 
the reasons given for finding the applicant guilty, including 

40 the reasoning in support of the majority and minority views 
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in connection with the charge of improper behaviour with 
another female member of the staff, shows that the convic
tion of the applicant on all charges was warranted by the 
material before the Commission. 

It was, lastly, submitted by applicant that it was not open 5 
to the Commission to impose on her a general punishment 
in respect of all the charges. In view of the nature of the 
punishment imposed, namely compulsory retirement of 
the applicant from the public service, because, obviously 
she was, in the circumstances, considered to be totally 10 
unsuitable as an Assistant Superintendent of Homes, I can 
see nothing erroneous from the point of view either of 
principle or of good administration in imposing the said 
punishment as a general punishment in respect of all the 
disciplinary offences concerned". 15 

The next case is Ninos JMtnbrou v. The Republic (Minister 
of Education and Another), (1972) 3 C.L.R. 379. Triantafyllides, 
P., dealing with the question of the principles of fair hearing, 
regarding disciplinary proceedings, had this to say at pp. 386-
387:- 20 

"... A disciplinary charge is not, of course, a criminal charge; 
also, in view of the decisions of the Commission of Human 
Rights of the Council of Europe in cases 423/58 (see Collec
tion of Decisions of the Commission No. 1) and 1931/63 
(see Yearbook of the European Convention of Human 25 
Rights No. 7 at p. 212), I am of the opinion that the disci
plinary proceedings against the present applicant were 
not proceedings for the determination of any civil right or 
obligation of his.... 

Even if, contrary to the above, it were to be held that 30 
Article 30 of the Constitution was applicable to the disci
plinary proceedings against the applicant, and, therefore, 
by virtue of paragraph (2) of such Article—which corres
ponds to paragraph (1) of Article 6 of the European Con
vention on Human Rights—the applicant was entitled to a 35 
fair hearing before the respondent Committee, it must be 
borne in mind that in considering his case the Committee 
did not have to resolve any complicated legal issues but 
only had to ascertain correctly the relevant facts, and that 
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it has been decided by the European Commission of Human 
Rights in case 1013/61 (see Yearbook of the European 
Convention on Human Rights No. 5 at p. 158) that the 
application of the principle of a fair hearing 'cannot be 
determined in abstracto but must be considered in the 

5 light of the special circumstances of each case' and that 

'when a case does not give rise to any serious legal dispute 
but only necessitates a correct establishment of the facts, 
the barring of the parties from the right to be represented 
or assisted by practising lawyers in the procedure cannot 

10 be held to constitute a denial of a fair hearing'. Thus, in 
the light of all the foregoing I am of the opinion that the 
application of the aforesaid regulation 18(1) did not deprive 
the applicant of a fair hearing." 

With respect, once it is established that the principles of 
15 natural justice are applicable also in cases of disciplinary offences, 

the case quoted, to say the least, is distinguishable once in 
Haros (supra) it was made very clear that those principles are 
applicable in disciplinary proceedings. For these reasons I am 
of the opinion that those principles are applicable also in the 

20 present case. 

Turning now to Kyriakopoulos on the "Law of Civil 
Servants", (1954), on the nature of disciplinary offences, I 
read at p. 242:-
ml· • 

" Ή εφαρμογή τοΰ πειθαρχικού δικαίου αποτελεί άσκησιν 
25 ενεργού διοικήσεως καί ούχϊ δικαιοδοσίας, ανήκει είς την 

διοικητικήν λειτουργίαν καί δέν συνιστςΕ άπονομήν δικαιοσύνης. 
Διό και αί κατ' έφαρμογήν τών κανόνων τοΰ πειθαρχικού 
δικαίου εκδιδόμενοι πράΕεις, δι* ών επιβάλλονται πειθαρχικά! 
ποιναι εΤναι καί κατ' ούσίαν διοικητικά! πράΕεις. Μόνον δέ 

30 ούτω δύναται νά έ£ηγηθη πώς δέν αντίκειται είς τό σύ
νταγμα ή παρά διοικητικών άρχων ασκησις πειθαρχικής 
έΕουσίας και ή επιβολή πειθαρχικών ποινών". 

Then at p. 289: 

" Όσάκις μή συντρεχούσης παραλλήλου προσφυγής, προσ-
35 βάλλεται πειθαρχική τις άπόφασις 6Γ αιτήσεως ακυρώσεως, 

ή τοιαύτη προσβολή προκαλεί και τόν ?λεγχον της νομιμό-
τητος ολοκλήρου της πειθαρχικής διαδικασίας καί τών έν 

477 



Hadjianastassiou J. Menelaou τ. Republic (1980) 

αύτη έμπιπτουσών πράΕεων'. Τό Σ.τ. Ε. έν τη ακυρω
τική αύτοϋ δικαιοδοσία, δέν ελέγχει τήν κρίσιν τού πειθαρ
χικού δικαστού περί της βαρύτητος τού παραπτώματος καί 
της έττιβλητέας ποινής, διότι ταύτα άπόκεινται είς τήν ελεύ
θερον έκτίμησιν τού δικάσαντος άργάνου2. Έλέγχον 5 
όμως άπό απόψεως νομιμότητος τήν έλευθέραν έκτίμησιν 
τοΰ πειθαρχικού δικαστού, δικαιούται νά έρευνήση μή ούτος 
περιέπεσεν είς πλάνην περί τά πράγματα. Έν τη περιπτώσει 
ταύτη τό Σ.τ. Ε. αποβλέπει είς τά πραγματικά περιστατικά 
επί τω τέλει δπως έίακριβώση αν ορθώς έφηρμόσθη ό νόμος 10 
και δέν έπλανήθη τό δίκασαν όργανον δεχθέν ώς γεγονότα 
περιστατικά, τά όποια αποδεδειγμένως δέν υφίστανται έν 
τοις πράγμασι3, καί ουχί ίνα αποφανθη έπ1 αυτών ώς 
δικαστήριον ουσίας 

Κατ' άκολουθίαν των ανωτέρω εκτεθέντων, δέον νά δεχθώ- 15 
μεν, ότι πειθαρχική άπόφασις, δι' ής κολάζονται δι* ενιαίας 
ποινής πλείονα πειθαρχικά αδικήματα τού υπαλλήλου, 
καθίσταται άκυρωτέα έάν, Ιστω καί έν τούτων, δέν συνιστφ 
κατά νόμον πειθαρχικόν αδίκημα- διότι αδηλον καθίσταται 
αν τά πειθαρχικόν Οργανον θά επέβαλε τήν αυτήν ποινήν 20 
μόνον διά τάς λοιπάς πράξεις, αί όποϊαι συνιστώσιν όντως 
πειθαρχικά αδικήματα4". 

And in English it reads :-

"The application of the disciplinary law constitutes an 
exercise of active administration and not jurisdiction; 25 
it pertains to the administrative function and does not 
constitute administration of justice. For this reason, the 
acts issued in pursuance of the rules of disciplinary law 
whereby disciplinary sentences are imposed, are in sub
stance, administrative acts. Only in this way is it possible 30 
to explain why the exercise of disciplinary power and the 
imposition of disciplinary sentences by the administrative 
authorities is not contrary to the Constitution. 

Whenever a parallel recourse not being available, a 
disciplinary decision is attacked by recourse for annulment, 35 
such recourse brings about the examination of the legality 

1. Σ.Ε. 710/1933, 102/1934 κ.&. 
2. Σ.Ε. 28, 204, 329/1930, 186, 630/1932, 2, 186, 266, 903/1933, 118/1934 κ.ά. 
3. Σ.Ε. 453, 538, 562, 790, 888/1933, 1001/1934 κ.δ.π. 
4. Σ.Ε. 368, 519/1932, 852/1933, 414, 775, 1158/1934 κ.&. 
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of the entire administrative procedure as well as the acts 
falling within it. The Council of State in its annulling 
jurisdiction, does not check the judgment of the disciplinary 
Judge in relation to the gravity of the offence, and the 

5 punishment to be imposed, because these matters fall 
within the free evaluation of the trial organ. But 
checking from the point of legality, the free evaluation of 
the disciplinary Judge, it is entitled to investigate whether 
he misconceived the facts. In such a case the Council of 

10 State looks to the real facts in order to ascertain if the 
law has been applied correctly, and the trial organ has not 
been wrong in accepting as facts matters which have been 
proved not really to exist, and not so as to adjudicate upon 
them as a Court of substance... 

15 In view of the above, we must accept that a disciplinary 
decision by which several disciplinary offences of the officer 
are punished by a single sentence, is rendered voidable if, 
even one of them does not constitute a disciplinary offence 
according to the law; because it becomes uncertain whether 

20 the disciplinary organ would have imposed the same 
sentence solely for the other acts which really constitute 
disciplinary offences." 

In addition, it is useful to refer to the Decisions of the Greek 
Council of State in Greece, and to the Digest of Cases of the 

25 Greek Council of State, 1953-60, Vol. 2 (A-O), p. 515, paras. 
2678-2682, where one finds those principles; and particularly 
at p. 2679 the author gives particular emphasis with regard to the 
question of aggravating facts. See also the "Conclusions from 
Case Law of the Greek Council of State", 1929-1959 at p. 368; 

30 see also Digest of Cases, 1935-1952, Vol. 1 at p. 718 para. 2107, 
and the principles which are expounded by the Administrative 
Courts in Greece which support the view that in the present 
case there was real "ipotropi". 

Still on the question of the principles of natural justice, and 
35 that where there is a pending case against the applicant which 

though not tried, was taken into consideration by the said organ 
Mr. Justice Malachtos had this to say in Demetrios Chr. Tzavelas 
and Another v. The Republic of Cyprus, through the Minister of 
Interior and the Commander of Police, (1975) 3 C.L.R. 490, 

40 at pp. 502, 503, 504 and 505: 
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"I t is fundamental principle of administrative law that when 
an enquiry against a public officer is carried out but on 
advice no disciplinary or other proceedings are taken against 
him, or when such proceedings are taken but the officer 
is at the end acquitted, such facts should not in case of his 5 
being considered for promotion, be taken into account. 
Furthermore, the fact that disciplinary proceedings are 
pending against a public officer without any substantial 
criteria as regards the basis of the imputed accusations 
against him, are also not taken into account in cases of 10 
promotion. (See Conclusions from Case Law of the Greek 
Council of State 1929 to 1959, page 356). The submission of 
counsel for the respondent that it was lawful for the Chief 
of Police to take into account elements of administrative 
investigation even if such investigation did not result 15 
in disciplinary proceedings against the applicant, cannot, 
in my opinion, stand. This submission is based as it is 
stated at page 357, paragraph 7 of the Conclusions from 
Case Law of the Greek Council of State 1929-1959 on 
Decision No. 341/49, which is, in my opinion, distinguishable 20 
from the case in hand as decided on different facts... 

It is clear that in that case the applicant's behaviour in 
society did not afford a ground for disciplinary proceedings 
against him as it did not amount to an act or omission for 
which such proceedings may be instituted, as in the present 25 
case. In the case in hand since the accusations against 
this applicant amounted to neglect of duty resulting from 
his alleged acts or omissions, and since no disciplinary 
proceedings were taken against him, the Chief of Police 
when considering him for promotion was not entitled to 30 
take this factor into account which, in the circumstances 
of this case, is an irrelevant one. Needless to say that 
when an administrative decision is issued by an authority 
and such decision is based on an irrelevant factor, as in the 
present case, such decision should be declared null and 35 
void." 

Turning once again to the Decisions of the Greek Council 
of State (1932), in case No. 519/1932, the Full Bench of the 
Council of State had this to say once the applicant was not 
called to defend himself at p. 1498:- 40 
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" Επειδή παράνομος ωσαύτως τυγχάνει καί ό λόγος 
τιμωρίας ό άφορων είς τό ότι ό αϊτών εϋηκολούθησε δημο
σιογράφων καί μετά τήν άπό 3 Φεβρουαρίου 1932 κλησιν 
αύτοϋ είς άπολογίαν διότι υποτιθεμένου ότι όντως ό αϊτών 

5 έδημοσιογράφησε καί μετά τήν κλησιν είς άπολογίαν καί 
ότι ή δημοσιογραφία αΟτη συνίστα πειθαρχικόν αδίκημα, 
όμως ή πειθαρχική δικαιοδοσία δέν έδικαιοΰτο νά λάβη αυτό 
ύπ1 όψει, έφ* όσον δέν είχε προηγηθή καί ώς προς αυτό 
κλήσιξ τοΰ αιτούντος είς άπολογίαν". 

10 And in English it reads:-

"Whereas the ground of punishment relating to the fact 
that the applicant continued writing for the newspapers 
even after the 3rd of February 1932 when he was called 
upon to defend himself is also illegal, because supposing 

15 that the applicant indeed wrote for the newspapers after 
he was called upon to defend himself and that such actions 
constitute a disciplinary offence, nevertheless the disciplinary 
jurisdiction could not take this into account since the 
applicant has not been previously called upon to defend 

20 himself on this as well." 

In the Decisions of the Greek Council of State (1949) in Case 
No. 360/1949, the Full Bench of the Council of State had this 
to say at p. 612:— 

" Επειδή, έκτάς τοΰ ότι καί κατά τό πρώτον αυτής έρεισμα ή 
25 ώς άνω αιτιολογία είναι ατελής, διότι τά πραγματικά περι

στατικά τοΰ πειθαρχικού παραπτώματος είναι ουσιωδώς 
διάφορα τών γενομένων δεκτών διά της προσβαλλομένης 
αποφάσεως, ώς τοΰτο προκύπτει εκ της αντιπαραβολής 
ταύτης προς τήν αΐτιολογίαν της πειθαρχικής αποφάσεως (ύπ' 

30 αριθ. 102/3-2-1944), είναι πλημμελής Ιδία κατά τό έτερον 
αυτής έρεισμα. Διότι, τό μέν Άστυνομικάν Συμβούλιον δέν 
προέβει αυτά τοΰτο είς τήν έρευναν, εάν ή άποδοθεϊσα κατη
γορία ήτο καί όντως βάσιμος, δεδομένου ότι εϊχεν έμπέσει 
είς τήν άμνηστίαν τοΰ άν. ν. 753/1945, μόνη δέ ή υποβολή 

35 μηνύσεως ούδεμίαν ήδύνατο ν' άσκηση έπίδρασιν, ώς έπ! 

άλλων υποθέσεων έχει άποφανθή και τό Δικαστήριον τοΰτο 
( Όλ. 1716/1948), έφ* όσον δέν έπηκολουθησε καί καταδίκη 
ή έστω καί βούλευμα παραπεμπτικόν". 

And in English it reads :-

40 "Because besides the fact that the above reasoning is imper-
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feet as to its first ground, the real facts of the disciplinary 

offence being substantially different from those accepted 

by the decision attacked, this appearing from its comparison 

with the reasoning of the disciplinary decision (under 

No. 102/3-2-1944) it is defective especially as regards its 5 

second ground. For the Police Council did not itself 

investigate whether the preferred charge was really a valid 

one in view of the fact that it had fallen within the amnesty 

of the an. v. 753/49, and making a formal complaint has 

no effect at all, as this Court too has decided in other cases 10 

(F.B. 1716/1948) so long as no conviction or even com

mittal decision has been reached." 

In the Decisions of the Greek Council of State (1933) Β III, 

in Case No. 888/1933 the Full Bench of the Council of State 

had this to say a t p . 620:- 15 

" 'Επειδή, κατά τά είρημένα, ή επιβληθείσα τή αίτούση 

πειθαρχική ποινή δέν αποδίδεται μόνον είς τήν έγκρισιν τών 

παρασταθέντων κατά τήν σχολικήν έορτήν έργων, είς ήν γενο-

μένην ύφ' ολοκλήρου τοΰ συλλόγου τών καθηγητών (πλην 

τεσσάρων, διαφωνήσαντων ώς προς τίνα σημεία ένας έργου) 20 

μετά τήν συνεδρίαν της 25 Φεβρουαρίου 1933 συμμετέσχε 

μετά τών άλλων καθηγητών καί ή προσφεύγουσα, καί δι* ήν 

έγκρισιν, ώς εκτίθενται τά πράγματα, θά ήδύναντο νά κατα-

λογισθή πειθαρχική ευθύνη είς βάρος τών έγκρινάντων ίργα 

τοιούτου περιεχομένου, έστω καί £ί αμελείας, άλλ* έν προ- 25 

κειμένω ή πειθαρχική άπόφασίζ βασίζεται καί είς τον λόγον 

ότι τη αίτούση καί τω Γυμνασιάρχη οφείλεται ή είσήγησις 

τών παρασταθέντων έργων, δι* έντεχνου υποβολής έπι-

τευχθεϊσα. Μη βεβαιουμένου όμως ουδέ προκύπτοντος έκ 

τού φακέλλου τοΰ τελευταίου τούτου γεγονότος, εις ό επίσης 30 

έστηρίχθη ή προσβαλλομένη διοικητική πράΕις, καθίσταται 

αΰτη άκυρωτέα ώς μή νομίμως έπιβαλοϋσα τήν περί ής πρό

κειται ποινήν, καί δη έν τ ω συνόλω, εφόσον ή ποινή άΰτη 

επεβλήθη ενιαία διά τάς ώς άνω παραβάσεις. 

Διά ταύτα 35 

Δέχεται τήν ύπό κρίσιν αΐτησιν ακυρώσεως." 

And in English it reads:-

" Because according to the foregoing the disciplinary 
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sentence imposed upon the applicant is attributed not only 
to the approval of the plays presented at the school cere
mony in which approval the applicant took part along with 
the other teachers, this approval having been made by the 
whole body of teachers (except four who disagreed as to 
certain parts of one play) after the meeting of the 25th 
February 1933, and for which approval as the facts are 
presented, disciplinary responsibility could have been 
attributed to those who have approved works of such 
content, even if solely due to negligence, but in the present 
case the disciplinary decision is based on the fact that the 
suggestion of the works presented is attributed to the 
applicant and the school master achieved by skilful promp
ting. However, since this last fact on which the attacked 
administrative acts was based is not established nor appears 
from the file of the administration, it must be annulled for 
imposing the said sentence illegally and the annulment 
must relate to the whole of it, since the said sentence was 
passed as a single sentence for the above breaches. So, the 
application for annulment under consideration is accepted." 

In the Conclusions of the Greek Council of State 1929-1959, 
(1961) ed. p. 356 under the heading "Disciplinary Offences 
and Disciplinary Punishment", I read:-

"Κατά τήν προ τοΰ Ύπαλ. Κωδικός νομολογίαν αϊ πειθαρ-
25 χικαι ποιναϊ λαμβάνονται ΰπ' όψιν οποτεδήποτε επιβλη

θείσας έφ1 όσον μάλιστα είναι χαρακτηριστικά!: 4(51), 
1212 (48), 1323 (47). Ήδη ποιναϊ διαγραφεΐσαι κατά 
τό άρθρον 134(7) τοΰ Ύπαλ. Κωδικός δέν δύνανται νά ληφθώσι 
νομίμως ύπ* όψει- 1954, 1634 (58). 'Ομοίως δέν λαμβάνεται 

30 νομίμως ύπ' όψιν ποινή μή διαγραφεϊσα μέν κατά τόν χρόνον 
της αποφάσεως τοΰ ύπηρεσιακοΰ συμβουλίου, διαγραφεϊσα 
όμως κατά τόν χρόνον εκδόσεως της τελειούσης τάς προα
γωγός πράΕεως: 2183(58), ώς και παράπτωμα, διά τό 
όποιον τό μέν συμβούλιον πλημμελειοδικών απεφάνθη, ότι 

35 δέν πρέπει νά γίνη κατηγορία, τό δέ πειθαρχικόν συμβούλιον 
έκήρυίε τόν ύπάλληλον άθώον: 1942 (58), ώς επίσης τό 
γεγονός καί μόνον, ότι εκκρεμεί είς βάρος του κατηγορία 
άνευ ουσιαστικής κρίσεως περί της βασιμότητος τών απο
διδόμενων εις τόν ύπάλληλον κατηγοριών: 360(49), 1870(47) 

40 ' »δε καί 455(51)". 

10 

15 
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And in English it reads:-

"According to the case law prior to the Civil Service Code, 
disciplinary punishments are taken into consideration 
whenever imposed, especially when they are characteristic 
4(51), 1212(48), 1323(47). Now sentences deleted by 5 
Article 134(7) of the Civil Service Code cannot be lawfully 
taken into account 1594, 1634, (58). Likewise a sentence 
cannot be taken lawfully into account when it has not been 
deleted at the time of the decision of the Service Council, 
but has been deleted at the time of the issue of the act 10 
perfecting the promotions 2183(58), nor an offence for 
which the council of Judges for the trial of misdemeanour 
has decided that no charge should be preferred while the 
Disciplinary Council declared the servant innocent: 1942 
(58), nor the mere fact that a charge is pending against him 15 
without judgment on the merits regarding the validity of 
the charges laid against the servant: 360(49), 1870(47) 
see also 455(51)." 

Having considered the arguments of both counsel, and in the 
light of the authorities quoted at length, I have reached the 20 
conclusion that the rules of natural justice are applicable to the 
disciplinary proceedings and because the Acting Commander 
of Police has taken also into consideration a case against the 
applicant which until that time had not been heard and which 
was fixed on another date for hearing, he allowed himself wrongly 25 
in my view, and in violation of the principles of natural justice, 
to be influenced by it and thus to impose finally the punishment 
of dismissal from the service. In reaching this conclusion, I 
have relied on Cyprus cases, and particularly on cases decided 
by the Greek Council of State, viz., that the disciplinary organ, 30 
when trying a case, cannot take into consideration a pending 
case against an applicant which until that time had not been 
tried and there is no decision with regard to it. 

For all these reasons and indeed because of the excellent 
woik done by both counsel in this case", I feel I should not 35 
complete this case without expressing my indebtedness to both 
counsel. 

In the light of the authorities and for the reasons I have given 
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at length I annul the decision of the Acting Commander of 
Police. I do not propose making an order for costs. 

Sub judice decision annulled. No 
order as to costs. 
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