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1980 June 6

[Savvipes, J.]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

MARIA TOMBOLI,
Applicant,

THE CYPRUS TELECOMMUNICATIONS AUTHORITY,

Respondent,

(Case No. 24/79).

Legitimate interest—Article 146.2 of the Constitution—-Acceptance

of administrative act or decision, without protest, deprives the
acceptor of a legitimate interest entitling him to make an admi-
nistrative recourse against such act or decision—But such accepi-
ance should be expressed clearly and distinctly and by unambiguous
conduct—Unreserved acceptance by applicant of Regulations,
made by respondent, governing her retirement age—Deprives
her of the possibility of satisfying the Court that she possesses an
existing legitimate interest in the sense of the said Article 146.2—
And deprives her of the right to challenge the decision of the
respondent to give effect to the provisions of such Regulations
and terminate her employment in accordance thereto.

In exercise of its powers under section 42 of the Inland Tele-
communications Service Law, Cap. 302 the respondent Autho-
rity made the Telecommunication Services (Pensions and Allow-
ances to the Employees of the Authority) Regulation of 1975
and the Telecommunication Services (Provident Fund for
Allowances to the Employees of the Authority) Regulation of
1975 which were published in the Official Gazette of the 31st
May, 1976.

Under the provisions of the above Regulations, the retirement
age of the employees of the Authority was fixed, in the case of
male employees, as the 60th year and that of female employees as
the 55th year of their respective age. The said Regulations,
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both in respect of Pensions and also of the Provident Fund,
were communicated to the employees of the Authority, soon
after their publication in the Gazette, and the employees were
invited to make their option and communicate same to the
Personnel Manager of the Authority by written notice, specimen
of which was sent with such letter.

In reply to the said communication the applicant, who was
in the employment of the Authority, adopting the specimen
sent to her, by letter® dated 24.6.1976 acknowledged her option
to join the Pension Fund.

By ietter dated the 30th October, 1978, the respondent Authority
informed applicant that as she would complete her 55th year
of age on the 30th November, 1978, she was to retire from the
service of the Authority as from the Ist December, 1978.

In a recourse by the applicant against the validity of the above
decision the only issue for consideration was whether she posses-
sed a legitimate interest, in the sense of Article 146.2 of the
Constitution, entitling her to challenge the validity of the above
Regulations, on which her termination of employment was
based, in view of her said acceptance of such Regulations,

Held, that if a person accepts an administrative act or decision
without protest, he, no longer possesses a legitimate interest
entitling him to make a recourse against it; that for the assent
to an administrative act or decision to be such as to deprive
the person concerned of the right to make a recourse against it,
it must be expressed clearly and distinctly and by unambiguous
conduct from which it is to be necessarily inferred that it was
intended to assent to the administrative act or decision in
question; that the acceptance by the applicant of the said Regula-
tions took place unreservedly and freely and satisfies the principle
that the assent must be expressed clearly and distinctly and by
unambiguous conduct; that, therefore, written acceptance by
the applicant of the Regulations from which the termination

The said letter read as follows:
"I have the honour to inform you that 1 wish to join the (1)Pension
Fund,

I declare that I received a copy of the Regulations made by the Autho-
rity and [ realise that from the moment I become a member of the above
Fund, [ am bound in every respect by its Regulations.

(1) To be completed according to the option: Pension fund or provident
fund”.
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of her employment emanates, without any reservation on her
part, has deprived her of the possibility of satisfying the Court
that she possesses an existing legitimate interest in the sense
of Article 146.2 of the Constitution and has deprived her of the
right to challenge the decision of the respondent Authority
to give effect to the provisions of such Regulations and terminate
her employment in accordance thereto; and that, accordingly,
her recourse must be dismissed.

Application dismissed.

Cases referred to:
Garland v. British Rail Engineering Lid. [1978] 2 All E.R. 789;
[1979] 2 All E.R. 1163 (C.A);

Piperis v. Republic (1967) 3 C.L.R. 295 at p. 298;
Toannou and Others v. Republic (1968) 3 C.L.R. 146 at p. 153;
foannou v. The Grain Commission (1968) 3 C.L.R. 612 at p, 617;
Markou v. The Republic (1968) 3 C.L.R. 267 at p. 276;
Myrianthis v. The Republic (1977} 3 C.L.R. 165 at p. 168;
Decision of the Greek Council of State in Case No. 1341/66.

Recourse.

Recourse against the decision of the respondent whereby
applicant’s services were terminated as from 1st December,
1978 upon completion of her 55th year of age.

G. Arestis, for the applicant.
C. Hadjioannou, for the respondent.
Cur. adv. vult.

SavviDes J. read the following judgment. The applicant
by the present recourse prays for:

A declaration of the Court that the act and/or decision of the
respondents whereby the services of the applicant were termi-
nated as from the Ist December, 1978, which, decision, was
communicated to the applicant by letter dated the 30th October,
1978 and/or the termination of the services of the applicant as
from the Ist December, 1978 upon the completion of her 55th
year of age, is null and void and of no effect whatsoever, as
having been made or taken contrary to the provisions of the
Law and/or of the Constitution.

The undisputed facts of the case are shortly as follows:
The applicant was an employee of the Cable and Wireless
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Ltd. as from 1.1.1944. By the Inland Telecommunications
Law, Cap. 302, the Cyprus Inland Telecommunications Autho-
rity was established as a corporate body with perpetual succes-
sion. The object of the Law, as set out in the preamble, was to
provide for the establishment of a corporate body to be called
the Cyprus Inland Telecommunications Authority and for the
exercise and performance by such body of functions “relating
to the provision and maintenance of the Inland Telecommunica-
tions Service and certain related matters; to empower such body
to acquire the Inland Telephone and Telegraph undertaking of
Cable and Wireless Ltd.; and to provide for the regulation of
the Inland Telecommunications Service and for purposes
connected with the matters aforesaid.”

By Law 34/62, Cap. 302, was amended and the powers of the
Authority were extended from Inland Telecommunications to
all matters concerning telecommunications, By virtue of
section 28(1) of Cap. 302, the applicant was transferred as from
1.7.1956 from Cable and Wireless Ltd. to the respondent
Authority and became an officer of the Authority., Section
28(1) reads as follows:

“Every officer employed on the staff of the company in
Cyprus on a day to be fixed by a notice of the Governor
to be published in the Gazette (in this section referred
to as ‘the fixed day’ ), who shall have given notice in writing
within twenty—one days of the publication in the Gazette
of the notice of the fixed day of his intention to be trans-
ferred to the Authority and who, in the opinion of the
Governor, was mainly or wholly employed for the
company’s undertaking, shall be deemed to be an officer
of the Authority at the same rate of pay, and, as near
as may be, on the same conditions, as those on which he
was employed by the company, with effect from the fixed
day.”” '

Under section 42 of Cap. 302, the respondent Authority
was vested with power to make all Regulations providing for
the establishment and constitution of a scheme for the payment
of gratuities etc... The said section reads as follows:

“The Authority shall make such Regulations, as may be
approved by the Governor, which shall be published in the
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Gazette, providing for the establishment and constitution
of a scheme for the payment of such superannuation allow-
ances and gratuities to such of the members, officers and
servants of the Authority and upon such terms and condi-
tions as may be specified in the Regulations.”

In the exercise of such powers the Authority made the follow-
ing Regulations which were published in Supplement No. 3
to the official Gazette of the Republic, No. 1276 of the 3lst
May, 1976:

(2) Under Notification 92: The Telecommunication
Services (Pensions and Allowances to the Employees
of the Authority) Regulations of 1975, and

(b} Under Notification 93: The Telecommunication
Services (Provident Fund for Allowances to the
Employees of the Authority) Regulations of 1975,

Under the provisions of both said Regulations, the retirement
age of the employees was fixed, in the case of male employees,
as the 60th year and that of female employees, as the 55th year
of their respective age. (Vide regulation 2(1) in the definition
of ‘retirement age” (“olvnles &1 T deurrnpéTnow Spiov
Handas™) of the Regulations under Notification 92 and regula-
lation 15(1)(b) of the Regulations under Notification 93).

The said Regulations, both in respect of Pensions and also
of the Provident Fund, were communicated to the employees
of the Authority, soon after their publication in the Gazette,
by a letter dated Sth June, 1976, copy of which is exhibit 1 before
the Court, whereby the employees were invited to make their
option and communicate same to the Personnel Manager by
written notice, specimen of which was sent with such letter.
This was in line with regulations 33 and 34, whereby provision
is made that copy of the Regulations should be made available
by the Secretary to any member of the Fund.

In reply to the said communication, adopting the specimen
sent to her, the applicant by letter dated 24.6.1976, acknowledged
her option to join the Pension Fund. The material part of
such letter reads as follows:

* "Exco iy Tipfy va yveplow Upiv 811 Embupdd Srras rray 8
gls T *Tapsiov ZYNTAZEQE.
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AnA& o7 mopihaPa &vd & duriypagov TéV EBobivrwv
Uttd s "Apyis Kovowioudv kot dvmidoppévopon &modo’ fs
oTiyufis keblorauo pihos Tou g &vw dvapepopivou Topeiou,
Beopeloucn &md Trdons &modyews Umd Ty Kavovioudv Tou.

Yroypagty Mapia Tépmohn

MapTupia
"Ovopa kad "Emréovupov Méptupos
“Avbpos K. ZowTfis

‘Ymoypagny Mdaprupos

*  N& ovpmAnpwdij dvordycws Tijs TpoTIMATERS:
Taueiov Zurrdtews fi Tauelov TTpovoias.”

( “I have the honour to inform you that I wish to join the
*Pension Fund.

I declare that I have received a copy of the Regulations
made by the Authority and I realise that from the
moment I become a member of the above Fund, [ am
bound in every respect by its regulations.

Signature Maria Tomboli

Witness
Name and Surname of witness.
Andros K. Zantis

Signature of witness

*  To be filled in according to the option:
Pension Fund or Provident Fund™).

By letter dated the 30th October, 1978, respondent Authority
informed applicant that as she would complete her 55th year
of age on the 30th November, 1978, she was to retire from
the service of the Authority as from the Ist December, 1978.
Copy of such letter is before the Court as exhibit “4”. In
reply to such letter applicant by letter of her advocates dated
20th November, 1978, informed the respondent Authority
that she questioned the validity of their decision and refused
to receive any benefits as a pensioner of the respondents.
Such letter, copy of which was produced and is exhibit “B”
reads as follows:
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“Awreubuvriy Tlpogwmixou
*Apyfy TnAemxowwwddv Kimpou,
Asukwoia.

Kupie,
Ofpa: Mopla Topmdin (2513) &p. ATTLALO

‘Apurmpétnos & Tiis Utnpeoias Tis Apxis.

Kotémy &Bnyidv Tiis merdmibds pos kos Mapias Toumohn,
tx A&pvaxos, tmbupoUpey Omows dvogpepBoluey eis pds alThy
tmiaToAy oas fyuep. 30/10/1978 kal vd onusiddowpey Ta ké&rwh -

'Ex pépous Tifs s Gveo meAdTiBods pas kel Ay Bnhieov Uited-
MAwy Tiis "Apxiis Exouev xoroaywprion &ywyhv s 16 E.A.
Aeukwaias Bia Tiis dmofas &ugioPnTeitan 1o Sikadwpa Tiis "Apxiis
oo dmroAlm Tds GMAeis UmodAnhous Tng el TO 550v Evos Tiis
HAklos Toov.

_ Elvar & foyupionds Tiis meAdmiSds pag &m ol SikaioUron
das auvexlon gpyoBotoupbvn Umd Tiis "Apxiis wéxpr Tou 60ou
Erous This HAuxlas Trs s kal ol dppeves ouvabiApor Tns.

‘Qs &k ToUTOU 1) TEAGTIS pos S&v mpoTiBeTon Smass drodex i
THY Sid This s dveo EmoToAlls cas eifomoingw mepl TeppoTicuoy
T Urnpeciddv s kai Biv dmodéyeTon Ty Afjwiv oloudfoTe
TroooU & ToU Tausiov Zuvrdlews péypr &kbikdoews Tiis dywyiis
T™s Umd ToU AikagTnpiou.

A.l. Aryyopotovios

Fewpytos "AptoTns”
( “Director of Personnel,

Cyprus Telecommunications Authority,
Nicosia.

Sir,
Subject: Maria Tomboli (2513) No. LP.A. 10
Retirement from the service of the Authority.
On the instructions of our client Mrs. Maria Tomboli of

Larnaca, we wish to refer to your letter to her dated 30/10/1978
and to observe the following:-

On behalf of our above client and other female employees
of the Authority we have filed an action in the District Court
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of Nicosia whereby the right of the Authority to dismiss its
female employees on their 55th year of age is disputed.

It is the contention of our client that she is entitled to be
employed by the Authority until her 60th year of age like her
male colleagues.

Therefore our client does not intend to accept the notice of
the termination of her services sent by your above letter and does
not accept the receipt of any sum from the Pension Fund until
the trial of the action by the Court.

A. I. Dikigoropoulos

Georghios Arestis™).

A fact which is alleged by applicant in her statement of facts
and which is denied by the respondent Authority is that during
the time of her employment with Cable and Wireless Ltd. there
was no discrirnination as to the retirement age between male
and female employees, whereas the respondent Authority
alleges that there was no change concerning the retirement age.

It is the applicant’s contention that her forceful retirement
upon the completion of her 55th year of age is discriminatory
on the ground of sex and as such, is contrary to Article 28 of
the Constitution.

Counsel for the respondent Authority by his written opposi-
tion alleges that:

(1) The said act and/or decision is lawful in all respects.

(2) There has never been a change in the age of retirement
of the employees of the respondent Authority and that
the retirement age was the same before the Authority
took over from Cable and Wireless Ltd. and was included
in the Regulations agreed upon between the Authority
and the Employees’ Trade Union and was accepted by the
applicant and the other employees of the Authority
and it was finally embodied in the General Regulations
which were published in the Cyprus Gazette No. 1276
of the 3lst May, 1976.

(3} In view of the above, the applicant cannot, at this stage,
attack the validity of the said act and/or decision a fortiori
in view of the fact that the applicant failed to file a
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recourse within 75 days from the publication of the
Regulations and continued to work under such condi-
tions.

(4) The applicant brought an action in the District Court
of Nicosia, under No. 4079/78 and, therefore, the present
proceedings amount to abuse of powers.

By his address counsel for applicant contested the validity of
the Regulation concerning the forceful retirement upon comple-
tion of the 55th year of age by applicant, in that such Regulation
is discriminatory on the ground of sex, and, therefore, contrary
to Article 28 of the Constitution which provides against any
direct or indirect discrimination against any person on the
ground of his community, race, religion, language, sex, etc.
It is his allegation that there is no express provision in the
Constitution authorising the respondent Authority to discrimi-
nate against the applicant as to the age of her retirement on
account of her sex, He further based his argument on the
International Covenants on Human Rights adopted by the
General Assembly of the United Nations as Resolution 2200
(XXI) of the 16th December, 1966 and which were enacted as
Law No. 14/69 providing against any form of discrimination on
account of sex. Specifically, he relied on Articles 25(c) and 26
of the International Covenant on Civil and Political Rights and
Article 7 of the International Covenant on Economic, Social
and Cultural Rights. He further contended that pursuant to
Article 169(3) of the Constitution the said International Conven-
tions and/or agreements which were concluded in accordance
with the provisions of the Constitution and enacted as a Law by
the House of Representatives, have superior force to any Muni-
cipal Law, including Cap. 302 and the Regulations made there-
under and, therefore, the act and/or decision complained of is
null and void and of no effect whatsoever.

He further dealt with the position of equality of treatment
between male and female employees in the United Kingdom
where, though such relations are regulated by the Sex Discrimina-
tion Act 1975, whereby provisions relating to retirement within
section 6(4) of the Act were left outside the provisions of the
Act and are not considered as discriminatory, the British Courts
have stretched the interpretation of section 6(4) so as to take
out of the exemption anything which appears to be discrimina-
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tory. In support of his argument in this respect, he referred
to Garland v. British Rail Engineering Ltd, [1978] 2 All ER.
789. (At this stage, however, I wish to observe that the said
case on which counsel based his argument on this point, was
reversed on appeal (vide Garland v. British Rail Engineering
Lid. [1979] 2 All E.R. 1163)).

In conclusion he submitted that discrimination of the decision
complained of, is clearly and actuaily arbitrary and unreasonable
and cannot fall into any of the reasonable differentiations or
classifications to which the executive (in this case the respondent
Authority) may resort to.

By his address counsel for the respondent Authority
contended that the present recourse is out of time, in that it was
filed after the expiration of 75 days since the publication of the
administrative act No. 92 of 1976 and, therefore, the present
recourse cannot proceed. He further alleged that the decision
contained in the letter whereby the services of the applicant were
terminated, is not an executory act, giving rise to a cause of
complaint but is merely an act giving effect to what has been
provided by the administrative act No. 92 of 1976. Therefore,
such letter cannot be the subject of a recourse. Subject to the
above, he submitted that the applicant had unreservedly accepted
the administrative act complained of since its publication in
1976 and ever since acted upon it and, therefore, she does not
possess a legitimate interest to attack it now. Finally, he
submitted that in any event the administrative act attacked by
the applicant, does not in any event offend Article 28 of the
Constitution. He argued that since her employment by Cable
and Wireless Ltd. the retirement age was the same and continued
to be the same after the taking over by the respondent Authority
of the powers and duties of Cable and Wireless Ltd. and has
been the same till today. Since the establishment of the Republic
of Cyprus, the respondent Authority started negotiations with
its employees’ Trade Unions and draft Regulations had been
prepared under an agreement reached with the said Unions.
There was full agreement as to the age limit which was aocepted
and acted upon till today.

In concluding he submitted that in any event the right of
equality in the enjoyment of any fundamental right is not so
absolute as to exclude reasonable differentiations and distinctions
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and that the differentiation in the present case is such as not to
offend the Constitution.

By his reply, counsel for applicant, disputed that the applica-
tion is out of time and submitted that the publication of the
Regulations in the Gazette under Notification 92 of 1976 is not
by itself an executory administrative act, as far as the applicant
is concerned. - Such Regulations were made under the provisions
of the Law and it is an act of a legislative nature and does not
amount to an administrative executory act. At the material
time when the Regulations were published, the applicant had
no legitimate interest to attack such Regulations. The only
legitimate act that she could attack was the administrative act
whereby the decision of the respondent Authority about her
retirement was brought to her notice. He further alleged that
the preparation and publication of the Regulations was a unila-
teral act on the part of the respondent Authority based on
section 42 of Cap. 302 and section 3 of Law 61/70 and he added
that the discrimination in the present case is not a reasonable
differentiation and distinction, as alleged by the other side but
it is an arbitrary and unreasonable differentiation.

The questions of law posing for consideration in the present
case, may be summarised and considered under the following
headings:

(1) Whether the applicant possesses a legitimate interest
entitling her to challenge the validity of the Regulations
on which her termination of employment was based, in
view of her acceptance of such Regulations.

(2) Whether the present recourse is barred by limitation of
time, as having been made out of the 75 days’ period
fixed by the Constitution as from the date when the admi-
nistrative act giving rise to it emanated.

(3) Whether the decision of the respondent Authority to
terminate applicant’s employment upon the completion
of her 55th year of age is null and void, as offending
Article 28 of the Constitution, in that it makes discrimina-
tion as to the retirement age between male and female
employees.

(4) Whether such decision is null and void as offending
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International Conventions on Human Rights which
were concluded in accordance with the provisions of the
Constitution and enacted as law by the House of Repre-
sentatives, and whether such Conventions have superior
force to Cap. 302 and the Regulations made thereunder.

I shall deal first with the first question as to whether applicant
has a legitimate interest to pursue these proceedings or whether
she has lost same, as a result of her unconditional acceptance
of the Regulations embodying such provision.

It is an undisputed fact that the letter of the respondent
Authority dated 30th November, 1978 whereby applicant was
notified that her services were terminated on the completion of
her 55th year of age, the validity of which is attacked, and the
authority by virtue of which such letter was sent, are based on
the Regulations published under Notification 92 referred to
earlier in this judgment. Such Regulations were promulgated
by the respondent Authority in compliance with statutory
provisions and communicated to the applicant who, after peru-
sing them, as it appears in her letter {exhibit 2) accepted them
without any reservation.

I come now to consider what is the effect of such acceptance.
It has been repeatedly pronounced in a number of decisions of
this Court that if a person accepts an administrative act or
decision without protest, he, no longer possesses a legitimate
interest entitling him to make a recourse against it.

In Piperis v. The Republic (1967) 3 C.L.R. 295 at p. 298,
Triantafyllides, J. (as he then was) has stated:

“In my view, once the applicant has accepted the offer of
appointment made to him on the 28th September, 1965,
which included the salary now complained of—(and nothing
was produced to show that he has accepted subject to a
reservation regarding the salary offered to him)—he does
not possess a legitimate interest in the sense of Article
146.2 of the Constitution entitling him to challenge the
said salary by means of this recourse.’

In loannou and others v. The Republic (1968) 3 C.L. R 146
at p. 153 it is stated:

“In view of this fact, | am of the view that, in any case, they
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cannot succeed in these proceedings, because the acceptance
of the said benefits—without having been even alleged that
it was made under protest—deprived them of a legitimate
interest, in the sense of Article 146.2 of the Constitution.”

In Costas lfoannou v. The Grain Commission (1968) 3 C.L.R.
612 at p. 617, Triantafyllides, J. (as he then was), found as
follows:

“Actually, the Applicant by acquiescing, at the material
time, to the reduction of the rent allowance paid to him,
and by accepting payment of the so reduced rent allowance,
deprived himself of the possibility of possessing an existing
legitimate interest in the matter, directly and adversely
affected, in the sense of Article 146.2 of the Constitution;
and this, indeed, is a further reason for which this recourse
cannot succeed.”

In Markou v. The Republic (1968) 3 C.L.R. 267 at p. 276
it was held:

“It is well established in Administrative Law that if a
person accepts an administrative act or decision he no
longer possesses a legitimate interest entitling him to make
a recourse against it.”

On the same line, one can see the authorities in the Conclu-
sions from the Jurisprudence of the Greek Council of State
(1929-1959) pp. 260 and 261.

The principle established by the above authorities was reite-
rated in Myrianthis v. The Republic (1977) 3 C.L.R. 165 and alt
the above cases are referred to therein, in which Triantafyllides,
P. had this to say at page 168:

“It is well established, by now, in the administrative law
of Cyprus, on the basis of relevant principles which have
been expounded in Greece in relation to a legislative provi-
sion there (section 48 of Law 3713/1928) which corresponds
to our Article 146(2) above, that a person, who expressly
or impliedly, accepts an act or decision of the administra-
tion, is deprived, because of such acceptance, of a legitimate
interest entitling him to make an administrative recourse
for the annulment of such act or decision™.
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Reverting back to the facts of the case before me, [ find that
the written acceptance by the applicant of the Regulations from
which the termination of her employment emanates, without any
reservation on her part, has deprived her of the possibility of
satisfying the Court that she possesses an existing legitimate
interest in the sense of Article 146.2 of the Constitution and has
deprived her of the right to challenge the decision of the
respondent Authority to give effect to the provisions of such
Regulations and terminate her employment in accordance
thereto.

[n Case No. 1341/66 of the Greek Council of State, it was
stressed that for the assent to an administrative act or decision
to be such as to deprive the person concerned of the right to
make a recourse against it, it must be expressed clearly and
distinctly and by unambiguous conduct from which it is to be
necessarily inferred that it was intended to assent to the admi-
nistrative act or decision in question.

On the facts before me the acceptance by the applicant took
place unreservedly and freely and there is no allegation to the
contrary. It satisfies the principle that the assent must be
expressed clearly and distinctly and by unambiguous conduct.

Having found so, 1 consider it unnecessary to deal with all
other legal questions before me, in view of the fact that the
recourse fails on the grounds of faiture of the applicant to satisfy .
the requirement of possessing an existing legitimate interest.

The recourse is, therefore, dismissed. but in view of all the
circumstances. 1 make no order for costs.

Application dismissed. No order
as to costs.
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