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1978 February 18
[HapranasTAssIOU, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

NICOS ANDREOU,
Applicant,
.

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR AND DEFENCE,
Respondent.

(Case No. 259{77).

National Guard—Military Service—Exemption from—On ground of
more than three dependents—Section 4 (3) (f) of the National
Guard Law, 1964 (Law 20/64) as amended by Law 44/65—Appli-
cation for exemption considered by Advisory Committee which
5 misconceived the factual issue—By finding that because applicant’s
parents were receiving an old age pension of £22.750 mils monthly
one of them was no! a dependent of applicant— Respondent Mini-
ster adopting Committee’s decision and dismissing application
without giving reasons for so doing—Minister's decision based on
10 a misconception of both the facts and law— Annulled.

National Guard Law, 1964 (Law 20/64) as amended by Law 44/65—
Construction of the word “maintained” in section 4 (3) (f) (iiD)
of the Law.

Administrative Law—Misconception of fact and law—Annulment of
15 decision, dismissing application for exemption from Military
Service, because it was based on misconception of both the facts

and the law.

The applicant applied for exemption from the liability to
serve in the National Guard on the ground that he had more
20 than three dependents. His application was based on section
4 (3) (f)* of the National Guard Law, 1964 (Law No. 20/64)
as amended by s. 2 of Law 44/65.

* Quoted at pp. 90-91 post,

85



Andreo;vv. Repuliic (1978)

His application was considered by an Advisory Committec
which decided* that applicant had not more than 3 three depen-
dents because even if it could be assumed that he contributed
£30 per month for/the maintenance of his parents, considering
that his parents ;were receiving £22.750 mils monthly as old 5
age pension, one of his parents was not a dependent of the
applicant; and that applicant’s psychopath brother was not
substantially /dependent on the applicant because he was main-
tained at the Mental Hospital where he was kept.

Thercupon the respondent Minister dismissed applicant’s 10
applica/tion by writing thereon the word “dismissed”; hence the
present recourse.

Before the Advisory Committee there was evidence that the
applicant was maintaining his wife, his child, his elderly parents—
his father being unable to work being a diabetic—and that he 15
was also paying for the medical care and maintenance of his
brother who was kept in the Mental Hospital; and for his
expenses when he was allowed to leave the mental hospital on
some¢ occasions.

Held, (1) The word “maintained” in section 4 (3) (f) (iii) of 20
the Law should be given a liberal interpretation as including an
amount having regard to the needs of the dependents of the
persons serving in the National Guard, and the amount of the
maintenance should include, inter alia, an amount for the regular
supply of food, clothing and lodging and the provision of neces- 25
saries and of the conveniences of life including medical care.

(2) The Advisory Committee have misconceived the factual
issue because they were not entitled {o calculate in the way they
did (i.e. because his parents were receiving old age pension one
of them was not a dependent of the applicant) particularly so 30
when they were dealing with human beings, who were ill and
elderly, and having regard to the increasing cost of living .

(3) Accordingly the decision of the Minister was based on a
misconception of both the facts and the law. Having regard to
the correct principles of Administrative Law and in all fairness 35
it was necessary for the Minister not only to insert the word
“dismissed’”” but to have given his reasons why it was thought

* See the decision at pp. 88-89 post.
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necessary for him to reject the application of a man who put
before them in a convincing manner all the facts and circum-
stances regarding his dependents.

The sub—judice decision will, therefore, be annulled.
Sub judice decision annulled.

Cases referred to:

Tsangarides and Others v. The Republic (1975) 8§ 1.5.C. 1092 at
p. 1100 (to be reported in (1975) 3 C.L.R.).

Recourse.

Recourse against the refusal of the respondent to grant
applicant an exemption from his obligation to serve in the
National Guard under the provisions of section 4 of the National
Guard Law, 1964 (Law No. 20/64) as amended by section 2 of
Law 44/65.

L. Clerides, for applicant.
R. Gavrielides, Counsel of the Republic, for the respondent.

HADNANASTAssIOU J, gave the following judgment. The
question here is whether the applicant could be exempted from
his obligation to serve in the National Guard under the pro-
visions of 5. 4 subsection 3 (f) of the National Guard Law,
1964 (Law No. 20/64) as amended by s. 2 of Law 44/65.

On December 12, 1976, the applicant addressed a letter to
the Ministry of Interior and Defence inviting the said Ministry
to grant him an exemption from his military obligations for
the reasons stated therein and particularly because he was
looking after more than three dependents.

On January 10, 1977, the Director-General of the Ministry
of Interior and Defence, in reply, told the applicant that in
accordance with the provisions of the National Guard Laws,
there was no possibility to grant him an exemption because,
having enquired into the facts of his case, it appeared that he
did not have more than three dependents.

On September 28, 1977, the applicant, feeling aggrieved
because of the refusal of the Ministry of Interior to grant him
an exemption, filed the present recourse, inviting the Court to
take the view that the said decision was null and void and of
no legal effect whatsoever.
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The applicant is a practising lawyer and a citizen of the
Republic of Cyprus. He was born on March 9, 1943, and in
accordance with the said letter, prima facie he was saying to
the appropriate authority in his letter that as a question of
fact he had more than three dependents.

On December 7, 1977, counsel on behalf of the respondent
in his opposition claimed that the decision attacked was law-
fully taken by the appropriate organ having regard to the facts
and circumstances of the case, and rightly it exercised its dis-
cretionary power in refusing the said application. In the
meantime, an application No. 21/77 was also made by the
same applicant claiming exactly the same relief.

On May 2, 1977, when the earlier recourse was fixed for
further directions, counsel for the respondent in that case agreed
that it was a proper case requiring re—examination by the ap-
propriate authority and undertook to advise for a new re-
examination of that case. Apparently, in the light of counsel’s
advice, the respondent authority decided to examine the case
afresh. The Minister of Interior and Defence, in the exercise
of his discretionary powers, in accordance with section 4 of the
National Guard Laws, 1964-1967, asked the Advisory Com-
mittee for a further examination of the whole matter. The
said committee, before taking a decision in the matter, ordered
a social investigation report which was obtained and was before
the said committee in due course before taking a final decision.

On September 2, 1977, the Advisory Committee, having gone
into the matter once again, reached the same conclusion as
earlier and advised the Minister of the Interior and Defence
that he could exercise his discretionary powers to reject the
said application for exemption because in their view, the appli-
cant did not succeed in bringing himself within the provisions
of section 4 subsection 3 (f) of the said law. 1, therefore,
propose reading the said decision in Greek:-

*‘H *EmiTporsy tlerdoaoa ofjuepor THv Trapoucav (deciy
eUplokal &T1 TA yeyovwdTa elvan G &kTifevton & i) ExBioe
Tau Astoupyou Eunpeplas fuepounvios 28.6.77 wal &m éml
Ti] Paoet ToUrwy Stvato v& oTnpix8ior T& k&b -

Eml 1év yeyovoTww & altnTis 8tv Exar mépav Tév 3 Eap-

Teopfveov ooy xal’ T kal tav Uobéowpey &1 ovubpd-
P P
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pgr B1&x TToool &k £30 punuiadees S1a T SraTpogiv &V yovéwy
Tov, AapPavoudvou U’ Sy Tov &1 ol yovels Tou AapPdvowy
ouvtatw yiiparos £22,750 pids pnuiadess, & el éx Tév yoviwy
Btv elvon EtopTopevov mpdowTov ToU altnTou. Kai ToUTo
yoopis v Aneldj U’ Syav 6 6T Urdpyovow kel Etepa Tpia
&Séagia Tou altnTol &Tva 8k deeidov v& ouvelcpépwar -
ons els THY Srrpogiiv TV yovéwy Twv. "Ocov &popd TOV
yuyomadii &bedgdv, elvan powvepdy &m1 olrros Biv glven odoe-
B&s ttapTipevos ToU altnToU ka®’ O wapauéver xal Sio-
TpépeTan &v TS yuyaTpie.”

(“ The Committee having considered this case to-day finds
that the facts are as stated in the Welfare Officer’s report
dated 28.6.77 and that on the basis of such facts the follo-
wing can be established:

On the facts the applicant has not more than three
dependents because even if we assume that he contributes
£30.- monthly for the maintenance of his parents, taking
into consideration the fact that his parents are receiving
£22.750 mils per month as old age pension, one of his
parents is not a dependent of the applicant. And this
without taking into consideration that the three brothers
of the applicant ought to have contributed towards the
maintenance of their parents. Regarding their psychopath
brother, it is evident that he is not substantially a depen-
dent of the applicant because he stays and is maintained
at the mental hospital”).

It appears further that on the very same exhibit 8, the Minister
of the Interior and Defence wrote on the said exhibit the word
“dismissed”, which clearly meant that the application of the
applicant was dismissed. Then, in view of that decision, the
applicant again was informed by a letter dated September 8,
1977, by the Director~General of the Ministry in question, that
it was not found possible to be exempted from his obligations
to serve in the National Guard.

On February 18, 1978, counsel on behalf of the applicant
invited the Court to take the view (a) that the applicant has
brought his case within the provisions of section 4, subsection
3 of the National Guard Law (as amended) once he had more
than three dependents and (b) the Minister misdirected himself
relying on the advice of the said committee because wrongly the
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committee accepted that even if they supposed that the applicant
was paying £30 per month for his parents, and taking into
account the fact that the two parents were receiving £22.750
mils pension a month, one of the two was not a dependent
person on the earnings of the applicant.

Counsel further argued that on the facts and circumstances
of this case, the Minister misdirected himself in taking the view
that the true meaning of the section was that a person must be
wholly depending on the earnings of the applicant. He further
invited the Court that the true construction of the wording of
the law should be that the word “dependents” does not mean
wholly dependent on the earnings of the applicant because part
dependency is sufficient to satisfy the provisions of the law.

I must confess that counsel on behalf of the respondent
guite fairly conceded that the approach of the advisory com-
mittee, viz., that if the amount of £22 is used exclusively by the
one of the two parents then one should cease to be dependent
on the applicant and that the applicant, therefore, does not
come within the ambit of the law, was not justified, and, there-
fore, the decision of the Mimster based on that advice was
wrong in law because no such approach could be justified in
law. Section 4 (1) of the National Guard Law (as amended)
says that:—

“4.-(1) Trnpoupéveov TéV Brorrdlecoy ToU ESaglov (3) &mov-
Tes of oAiTon Tijs Anpokporias &wd Tis 1ns “laveuvapiou Tou
Etous kaf' & ovvemAnpwoar TO Stkerrov SySoov Tijs fAxias
Tow pEXpl TS Ins “lovouapiou Tol #Frous kad’ & ouverrhdpu-
gov TO TevTnKooTov Etos Tiis fAndas Tev UmdkewTen elg T
Biorakers Tou mopdvros Nopou kal Uméyxouww Umoypéwotv
utnpeoias &v Tf) Auvdper.

@ - e e v e e e =
(3) ’Etcupoivrar Tiis Umd TolU &Sagiov (1) Umoypedoews—

(o71) "Amavres ol Exovres kard ThHy fpepounvicv THS

kAfoews Twv Trpds Urnpeciav Afov 16V Tdv EapTer-
POV TTPOTWTIV;
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Neeiton 6T as oTpaTeloipos Unnpetddv &v T3 Avvdpe
kai domis kot THY Sidpreiov THs Ummpecics Tou {fifeke
dmoxThosl TAfor TV TPt tapTwutviov TposeTTLY
¢Ecnpeitan TEpanTEpw UTrnpecias.

Q& rous oxotrous Tiis Tapouars Tapaypégov & Spog
“ttapToopevol” onpadver —
() Tiova Eyovta Hlurlow kT TV SekaoxTd Erddv,
() ouluyov,
{m) Eoyapa Téva, Tékva Guoe T@Y SexkaoxTo Erdiv,
yoveis, dbeApous kal &behpds, ol dmoiot ourtn-
polvtal Urrd ToU oTpaTteuciyou:

And in English this section reads:-

“4(1) Subject to the provisions of sub-section (3), all
citizens of the Republic shall from the first day of January
of the year in which they complete the 18th year of their
age and until the first of January of the year in which they
complete the 15th year of their age, be subject to the pro-
visions of this Law and liable to serve in the Force.

(2) i

(3) There shall be exempted from the liability under
sub-section (1) -

...........................................................................

{f) All persons having on the date on which they
were called out for service more than three dependents:

Provided that any serviceman serving in the force who
during his service acquires more than three dependents
shall be exempted from further service.

For the purpose of this sub-section, the expression
‘dependents’ means —

(i) children under eighteen years old;
(i) spouse;
(iii) illegitimate children, children over eighteen

years old, parents, brothers and sisters, who
are maintained by the serviceman.”

Pausing here, T would like to make it quite clear that the
legislation in question establishes not only the basic principle
on which the defence of the country is founded, but also the

‘general and obligatory service of the citizens of the Republic,
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and this evidently includes any kind of personal service appro-
priate for the purpose of serving one’s country. But as [ said,
in Tsangarides and Others v. The Republic, (1975) 8 J.S.C.
1092 at p. 1100:* '

“ Within the frame of the general obligation for service,
the legislature recognizes to each one of the conscripts
rights, and offers legal means for his protection, because
the relation deriving from the military service is a relation
of public law, upon which the principles of the legality of
the acts of the administration apply. (See A. L. Svolou,
G. K. Vlahou ‘The Constitution of Greece’ Part I, Vol. A,
page 264). The refusal and/or omission of the admini-
stration to order the termination of the military obligation
is subject to recourse {C.S. 81/1951).”

With this in mind, I turn to interpret—once the term “depen-
dents” has been interpreted by the legislature itself—the word
“maintain”. 1 have indeed tried to see whether there was
any authority on the word “maintenance” and I was unable to
find anything in Cyprus or among the English authorities an
authority on the very point, that is, the amount of maintenance
expected to be paid by the conscript in maintaining his depen-
dents. However, | have traced some cases dealing with main-
tenance in divorce cases. In my view, the word “maintain”
should be given a liberal interpretation as including an amount
having regard to the needs of the dependents of the person
serving in the National Guard, and the amount of maintenance
should include inter alfia, an amount for the regular supply of
food, clothing and lodging and the provision of necessaries and
of the conveniences of life including medical care.

I think it is necessary to add that there was sufficient evidence
before the committee appointed by the Minister to show that
the applicant had more than three dependants; and that they
were trying to find ways and means to overlook the clear in-
ference drawn from the facts before them. There was evidence
indeed that the applicant was maintaining his wife, his own
child, his elderly parents—his father being unable to work
being a diabetic—and that he was also paying for the medical
care and maintenance of his brother who was kept in the mental

* To be reported in (1975) 3 C.L.R.
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hospital and for his expenses when he was allowed to leave the
mental hospital on some occasions.

With this in mind, and with the greatest respect to the deci-
sion of the Committee, I find myself unable to agree because
they have misconceived the factual issue, once they were not
entitled to make calculations in the way they did; wiz. that
because his parents were receiving an old age pension of £22.750
per month, one of the parents was, therefore, not a dependent
person on the applicant, forgetting that an amount of £22.750
cannot go very far for the needs of two elderly and ill persons.
Certainly they were not entitled to calculate in the manner they
did, particularly so when we are dealing with human beings,
and having regard particularly to the increasing cost of living
today.

Having reached this conclusion, I find that the decision of
the Minister was based on a misconception of both the facts
and the law. I think having regard to the particular facts of
this case, it was necessary for the Minister not only to insert
the word “dismissed”, but in all fairness, and having regard to
the correct principles of administrative law, to have given his
reason why it was thought necessary for him to reject the appli-
cation of a man who put before them in a convincing manner
all the facts and circumstances regarding his dependents.

In my view,_ the applicant has succeeded both in law and
factually to satisfy this Court that he brought his case within
the provisions of the law referred to earlier and certainly he
has succeeded in proving that he has more than three dependents.

For these reasons, the application succeeds, but in the cir-
cumstances, I am not making an order for costs against the
respondents, particularly so because counsel of the Republic
quite rightly in my view, conceded that that was a proper case
for an exemption to be granted to the applicant.

Order accordingly, no order as to costs.

Sub judice decision annulled.
No order as to costs.
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