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1978 September 9
[TRIANTAFYLLIDES, P.]
IN THE’_MATTER OF ARTICLE 146 OF THE ‘CONSTITUTION

COSTAS PLATIS,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE COUNCIL OF MINISTERS,
Respondent.

(Case No. 17/73).

Administrative Law—Recourse for annulment—Applicant contending
that decision challenged thereby ceased to be of any effect, ab ini-
tio, because of its revocation by a subsequently reached decision—
So, no longer possible for him to try to secure annulment of sub
Judice decision, even though normaly damages under Article 146.6
of the Constitution can only be claimed after annulment of relevan
decision and even though the notion of legal remedies parallel to that
under Article 146 is excluded by the contents of the said Article—
Recourse abated—Doctrine of approbation and reprobation.

The sole issue in this recourse was whether it has been abated
because of intervening developments. It was filed on March 17,
1973 and it was directed against the decision of the respondent
Council of Ministers, taken on March 15, 1973, to terminate
applicant’s services as a member of the Cyprus Police Force.
It was eventually adjourned sine die to await the outcome of
six other cases, which were heard by the Full Bench of the
Supreme Court and judgment was reserved on March 1, 1974,

Before the delivery of the reserved judgment in those cases
there intervened the coup d’ etat of July 15, 1974, which was
followed on July 20, 1974, by the Turkish invasion of our Coun-

try.
By a decision* taken on August 2, 1974, the then Council of

* Quoted at p. 188 post.
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Ministers revoked both the decision challenged in this recourse
and the decisions challenged in the said six recourses; and as a
result the applicant was allowed to resume his duties.

On April 4, 1975, Counsel for the parties in those six recourses
appeared before the Full Bench of this Court and submitted
that because of the above decision of the Council of Ministers
those recourses have been abated. Thereupon the Court struck
out the said recourses as abated (see Andreou & Others v. The
Republic (1975) 3 C.L.R. 108).

On October 31, 1975 there was promulgated the Coup d’ Etat
(Special Provisions) Law, 1975 (Law 57/75) by means of which it
was enacted* that the coup d’ etat and the coup d’ etat govern-
ment had no lawful existence whatsoever and that any act of
the coup d’ etat government made in the purported exercise of
its powers or duties is unfounded and non existent.

Following a direction** of the Court, made on April 13,
1976, that Counsel for the parties should give in writing full
reasons ‘‘as regards why the present recourse is not to be treated,
also, as abated, but should proceed to be determined”, both
counsel by their written and oral pleadings, that followed,
agreed, each one for reasons of his own, that this recourse should
not be treated as having been abated***.

Counsel for the respondent contended that the said decision
of August 2, 1974, which was taken by the Council of Ministers
while it was presided over by the at the time President of the
House of Representatives Mr. Glafkos Clerides, but while at
the same time it was composed of the Ministers of the coup
d’ etat Government, has been invalidated by Law 57/75, and,
therefore, the revocation, by virtue of such decision, of the
termination of the services of the applicant in this case is devoid
of any effect whatsoever.

Counsél for the applicant, on the other hand, contended that
on August 2, 1974, there was no longer in existence the Govern-
ment which resulted from the coup d’ etat of July 15, 1974, in

* Sec the relevant sections at pp. 392-93 post.
*# Sec pp. 389-90 posr.

*®* Note: In spite of the above consensus the Court proceeded to reach its own
conclusions on the legal as well as the factual aspects of this case
(see Dafnides v. Republic, 1964 C.L.R. 180 at p. 185).
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the sense in which such Government is defined in Law 57/75.
and, therefore, the revocation of the termination of the services
of the applicant, that is the legal situation as it existed when
the Andreou case was decided, has not been affected by the
subsequent enactment of Law 57/75.

Held, (1) that though it is correct that, normally, the applicant
m order to become entitled to claim compensation under Article
146.6, in respect of the termination of his services, he would
have to secure first, under the said Article 146, the annulment
of the relevant decision of the Council of Ministers dated March
15, 1973 (see Kyriakides v. Republic, 1 R.S.C.C. 66 at p. 14);
and that though the notion of legal remedies parallel to thal
under Article 146 of the Constitution is excluded by the contents
of the said Article as well as by other related provisions of the
Constitution, so long as counsel for the applicant maintains
that the decision of the Council of Ministers revoking the ter-
mination of his services, which was taken on August 2, 1974,
was validly reached and its effect and validity remain unaffected
by the subsequent enactment of Law 57/75, it follows that he
cannot contend, also, simultaneously that the present recourse
has not been abated because of the said decision as the applicant
cannot be allowed to approbate and reprobate at one and the
same time.

(2) That, thus, it is no longer possible, in this case, for the
applicant to try to secure the annulment by this Court as an
administrative Court, under Article 146 of the Constitution, of
the decision termmating his services, which decision, according
to his own contention, ceased to be of any effect, ab initio, in
view of its alleged revocation on August 2, 1974; and that,
accordingly, the enly conclusion that can be reached, as a result
of the applicant’s own contentions is that which was reached
by the Full Bench of this Court in the Andreou case, namely
that the present recourse has, also, been abated.

Recourse abated.

Cases referred to:

Andreou and Others v. The Republic, (1975) 3 C.L.R. 108;
Dafnides v. The Republic, 1964 C.L.R. 180 at p. 185;

Liasi and Others v. The Attorney-General of the Republic and
Another (1975) 3 C.L.R. 558 at p. 561;
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Kyriakides v. The Republic, | RS.C.C. 66 at p. 74;
Ouzounian v. The Republic (1966) 3 C.L.R. 553.

Recourse.

Recourse against the decision of the respondent to terminate
applicant’s services as a member of the Cyprus Police Force,
L. Papaphilippou, for the applicant.
N. Charalambous, Counsel of the Republic, for the respo-
ndent.
Cur. adv. vulr.

TrianTaFYLLIDES P. read the following judgment. The
applicant in this recourse challenges the decision, taken on
March 15, 1973, by the respondent Council of Ministers, to
terminate his services as a member of the Cyprus Police Force.

The issue which I have to deal with, at the present stage of
the proceedings, is whether this recourse has been abated be-
cause of intervening developments; and, in this respect, this
case has been heard by me together with cases 431/71, 432/71,
80/73, 81/73, 299/73, 304/73, 305/73, 308/73-322/73, 324/73-
335/73, 337/73, 350/73, 389/73, 391/73-393/73, 395/73 and
396/73, which are all cases of the same nature and in relation
to which there has arisen the same issue. ’

The history of the proceedings in the present case is as fo-
lows:

The recourse was filed on March 17, 1973, and after the
Opposition had been filed on June 14, 1973, the case was fixed
for directions on September 12, 1973, when it was “adjourned
sine die to await the outcome of cases 73/73, 74/73, 97/73 and
180/73.”

The said four cases were heard together with two other
similar cases (303/73 and 437/73) by the Full Bench of the
Supreme Court and judgment was reserved on March 1, 1974.

It is to be noted that counsel who appears for the applicant
in the present case appeared for the applicants in cases 73/73
and 303/73, above, whereas counsel who appears now for the
respondent did not appear for the respondent in any one of
the aforementioned six cases.
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Before the delivery of the reserved judgment in those six
cases there intervened the horrid coup d’ etat of July 15, 1974,
which was followed, on July 20, 1974, by the Turkish invasion
of our country; and, eventually, the reserved judgment in the
six cases in question was not delivered, but they were struck
out as abated (see Andreou and others v. The Republic, (1975)
3 C.L.R. 108). On that occasion the following were stated,
on April 4, 1975, by the Full Bench of the Supreme Court:—

“In these six cases, which were heard together, judgment
was reserved on the Ist March, 1974. Subsequently, on
the 2nd August, 1974, there was published in the Fourth
Supplement to the Official Gazette (Not. 66) a decision
of the Council of Ministers revoking, inter alia, the deci-
sions challenged in these proceedings.

The said decision of the Council reads as follows:

*Avdddnois "Amogdoswy “Ywroupyikol ZupPouliou B’
v ¢reppariotnoav ai Urrnpeoion Anpocicwy “YrraAAfiwy,
"ExronBevmnixédv, "AoTuvopikddy xai Aeopro@uidKeov.

‘Amdpacis U’ "Ap. 13.421.

To ZupPolhiov drmepdoioer Smos SAan of dmmogpdoss o
Teprypapdpevat elg tdv TTivaxa dvoxdn@daor dwd s fipe-
pounvios ke’ fiv alron Ejgplnoay kal Bewpnbdow &md
Tfis &v A0y fjuepounvias s Grupot Kai O uf) UPIoTauE-
ven TovTds Omrep Eyfvero Buvdper Tv preiodv Grogd-
geev fewopoupivoy Gy wf yevopfvou kel movtds Strep
Taperelpdn va yivn Bvexev Tév pnBeicdv dmogdorwy Sia-
TaTTopévou Otrws ylwn.”

(‘Revocation of Decisions of the Council of Ministers
by means of which there were terminated the services
of Public Officers, Educationalists, Policemen and
Prison-Warders.

Decision No. 13.421.

The Council decided to revoke all the decisions
described in the Schedule as from the date on which
they were taken and they should be regarded as from
the said date as nulf and non-existent and everything
done by virtue of the said decisions should be regarded
as not having been done and it is ordered that there
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should be done whatever was omitted to be done
because of the said decisions’.)

Counsel on both sides have submitted that because of

the above decision of the Council these recourses have

. been abated; they argued that this was the inevitable con-

clusion in view of the wording and effect of such decision;

in this respect reference was made, inrer afia, to Tsatsos

on Recourse for Annulment to the Council of State

(©. To&toou — 'H Afmois *Axupwosws *Evcdtriov ToU Zup-
Pouhlov Tiis 'Emkpateics) 3rd ed., pp. 370-372.

In the light of what counsel have submitted we agree
that their common view as to the outcome of these cases
is correct; so, the reserved judgment will not be- delivered
and the cases are hereby struck out as abated.”

Then, on Februvary 9, 1976, the Chief Registrar requested
counsel for the present applicant to inform him, within one
month, of the course he intended to take in relation to this
case, which stood adjourned sine die, and counsel for the appli-
cant applied, on February 17, 1976, that it should be fixed for
hearing.

On April 13, 1976, 1 made the following order:-

* Whereas the present case was adjourned sine die pending
the outcome of case 73/73,

and whereas the said case was treated as having been
abated, and was struck out accordingly, in Andreou and
Others v. The Republic, (1975) 3 C.L.R. 108,

and whereas, nevertheless, counsel for the applicant in
the present case has applied that it should be fixed for
hearing,

it is hereby directed

(a) that counsel for the applicant should file in writing
" (with copy to counsel for the respondent), within
three weeks from today, full rcasons as regards
why the present recourse is not to be treated,
also, as abated, but should proceed to be deter-
mined, '
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(b) that counsel for the respondent should reply in
writing on the above issue within three weeks
thereafter.”

After the above order had been complied with, I heard,
also, oral arguments from counsel on January 15, 1977, and
my decision as regards the fate of this case was reserved until
today.

It is to be noted that, both by their written and oral pleadings,
counsel for the applicant and the respondent agreed, each one
for reasons of his own, that this recourse, as well as the other
aforementioned recourses which were heard by me together
with it as regards the abatement issue, should not be treated as
having been abated. I should stress, in this respect, that { am
not bound by this consensus, because, sitting as a Judge of an
administrative Court, I have—without, of course, overlooking
what has been stated by counsel for the parties—to reach my
own conclusions on the legal, as well as the factual aspects, of
a case such as the present one (see, inter alia, Dafnidesv.The
Republic, 1964 C.L.R. 180, 185 and Liasi and Others v. The
Attorney-General of the Republic and Another, (1975) 3 C.L.R.
558, 561).

It is useful to refer, next, to certain relevant developments
before and after the above quoted pronouncement of the Full
Bench of this Court in the Andreou case, supra:

The applicant was allowed to resume his duties in the Police
Force as a result of the decision of the Council of Ministers
(No. 13.421) which was taken on August 2, 1974, and the text
of which has already been quoted in the passage reproduced
above from the judgment in the Andrecu case.

Then, on May 15, 1975, the Council of Ministers took the
following decision (No. 13.996):

* 'Ev oyfoa pé 1as UmoPinbeioas &daitios ik pépous dmmo-
Auvbévrav dlioporikdv kal pehédv Tis ‘AoTuvopikfis Auvdpews
Kinrpou kad Bnpogicov dmaddfiwy Sik Adyous Bnpooiov oup-
épovTtos Bid T Tpods alrtols TANpwnY Ty mioBv, oiTives
kahUmrTouy Ty Tepiobov ka® Hy olror Biv Exow Epyoodi,
T6 ZupPoviov dmepdoioey &1, fv Syel Tou yeyovéTos OTi
1) frrovarpdoAnyts ToUTwv dybveTto dx pdtis kefis BeAnoews
ral évTds ToU KAlpaTos Tiis ToArTikfis fvdTnTos TOU Kumpiokou
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Acou, Siv Blvorcn vd dmolex8fi Téds Toiodras &monToEs.
Zuvagdys Binukpviotn & § KuPépvnos fikoAoulnoe iy 16{av
TokTichy kal els THY meplmTwow Ay pEAGY Tiis "AgTuvop-
xfis Auvvdpecs, oiTives EmaverrpooeAfipbnoay Tpd Tiis 15.7.74.
To yeyovds Tifs émoavarmpoohfiyecs tév i Adyous Enuooiov
ovpgépovTos droAvBirTav droteAel Trp&tiv Emexios kod yopi-
oty fvépyeicy, xal olBeplov Umoypéwoiv SlvaTten va Emi-
pdn eis v KuPépwmow Bid iy TAnpowpty tév UropAndet-
av drarmioswy. Tlepotépo ) Kupéprmots, Aaupdvovoa U’
Sy GAas Tas auvBikag EkGaTng TepITTTdoEws, Stv Blvaran vk
&mrobex 8 altnow Sik TAnpwEiY pépous TV TOIOUTWY &rai-
Thoewv, EoTw kal YoapioTikds, BioT 4 onuepwn Tpaywdia
Tijs Kimrpou xal 1& mrpoxiyovta olkovopikd TpopAfjuata kel
ol dwéryxan Tév XiMddwy tktomobérrwy Sty EmiTpémouy olav-
SfyroTe TepanTépod yapioTikty fvépyeiov mpds avTous.”

(““As regards the claims for their emoluments, during the
period when they were not carrying out their duties, which
were submitted on the part of officers and members of the
Cyprus Police Force and of public officers who had been
dismissed on grounds of public interest, the Council decided
that, in view of the fact that their re-employment was a
gesture of goodwill made in a spirit of political unity of
the people of Cyprus, it cannot accept those claims. It
was clarified in this connection that Government had
followed the same practice in, also, the cases of other
members of the Police Force who were re-employed before
15.7.74. The re-employment of those dismissed on grounds
of public interest constitutes an act of leniency and an
ex gratia course of action, and it cannot create any duty
on the Part of the Government to meet the claims which
were submitted. Furthermore the Government, taking
into consideration all the circumstances of each case,
cannot accept the request for part payment of such claims,
even ex gratia, because the present tragedy of Cyprus and
the financial problems which have ensued, and the needs
of the thousands of displaced persons,”do not permit any
further ex gratia action towards the claimants.”)

Later on, on October 31, 1975, there was promulgated the
Coup d’ Etat (Special Provisions) Law, 1975 (Law 57/75), which
reads as follows:-
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* *Ap1Buds 57 Tou 1975.
H BOYAH TGN ANTITIPOZQITOGN

*Exovoa U’ 6yav 811 1o potikdrnua Tijs 15ng “louhiov,
1974 xai # & atTou mposAfouca palikoTnUaTIKY KUPépyT-
o5 Stv efye ourTayporriciy kai vépipov Ty Tpofdsuaw kal
&l oUBevds AaixoU Epelopoartos EopilzTo &1 O kal kaTéppeuoE.

YHDIZEI Q2 AKOAQYOQZ

1. “O mapewv Nopos 8 dvagépntat ds & mepi Tou Tlpa-
LicormrfipaTos (Eidikal Aioerdiers) Néouos Tol 1975,

2. Ev 1@ mapov Nopw, exTds v &k TOU KeipEvov TPO-
kUt Siagopos Ewola -

‘wpatikémriue’ onuaivel o kaTd Ty 157w “lou-
Aiov, 1974, Biompay®y mpatikdTnua koTd TOU
Mpotdpou Tijs Anpoxpatiag *Apyemiokdémov Ma-
xapiov xod Tis KuPepviioews AdTou kai B Tou
dmroiou  TrpocwpIvdds  &ueTpdTrn T oUVTaypaTIK
Takis

‘mpatikomrnuaTiky kuBipynois’ onuaiver ToV Ka-
Ta 1O Tpalwdnnua dvodafdvra dvTiouvTayya-
TGS Kad Tapavdpes TO Asrvoupynia Tou Tpot-
Spou Tis AnpokpaTios G kai ToUs U alrrou
QUTIoOUVTaY BaTik®S Kol Trapovopws Siopobivros
‘Youpyols kai TOv ‘Youmoupyty Kal repiAcu-
Baver dv péhos oUTRg:

‘mpats’ wepiapPave ooy vopoleTikiis § S1-
ownTIkfls Quosws Tpdlw §i drdgaciv,

3. To mwpalwdrnpa xal 1 mrpabikomnuaTikty kuPépvnois
oudsniay voppoy UrboTaow fkékrTnuTo.

4. Tipdtig Tiis wpabikommuaTikiis kuPepviicews yevopéim
U’ auTis kKot émikAnow #ouvoidv f} kabnxdvTav
autfis elvon dvurrdortaTos kal dwrrapkTos.”

{"No. 57 of 1975,
THE HOUSE OF REPRLSENTATIVES

Having in mind that the coup d’ etat of July 15, 1974,
and the coup d’ etat government which resulied from it,
had no constitutional and legal origin and were not based
on any popular support and have consequently collapsed.
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VOTES AS FOLLOWS

I. This Law may be cited as the Coup d’ Etat {Special
Provisions) Law, 1975.

2. In this Law, unless the context otherwise requires —

‘coup d’ etat’ means the coup d’ etat carried out on
July 15, 1974, against the President of the Republic
Archbishop Makarios and His Government, by
means of which the constitutional order was
temporarily upset;

‘coup d’ etat government’ means the person who
during the coup d’ etat assumed unconstitutionally
and illegally the office of the President of the Re-
public, as well as the Ministers and the Under-
"Secretary who were unconstitutionally and illegally
appointed by him, and includes every member
of it;

‘act’ includes every act or decision of a legisla-
tive or administrative nature.

3. The coup d’ etat and the coup d’ etat government
had no lawful existence whatsocver.

4. Any act of the coup d' etat government made in
the purported exercise of its powers or duties is
unfounded and non-existent.”)

The effect of Law 57/75 has been examined in the Liasi
case, supra, where it was held that such Law had invalidated
the termination of the services of the applicants in that case
as special constables, since it was effected by a Divisional Com-
mander of Police appointed by the Chief of Police who was
appointed by the coup d’ etat Government in the place of the
person lawfully holding such office.

My learned brother A. Loizou J., who delivered the judgment
in the Liasi case, supra, did not have to deal in that case directly
with the issue of whether the Council of Ministers composed
till August 8, 1974, of those who had been appointed as Mini-
sters of the coup d’ etat Government, but presided over, as
from July 23, 1974, by Mr. Glafkos Clerides, the at the time
President of the House of Representatives, who had assumed
the duties of President of the Republic in view of the absence
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from Cyprus of the late President of the Republic Archbishop
Makarios, did come, because of the participation in it of the
Ministers of the coup d’ etat Government, within the definition
of the coup d’ etat Government in Law 57/75.

In the present case counsel for the respondent has alleged
that the aforementioned decision of the Council of Ministers,
No. 13.421, on August 2, 1974, which was taken by the Council
of Ministers while it was presided over by Mr. Glafkos Clerides,
but while at the same time it was composed of the Ministers of
the coup d’ etat Government, has been invalidated by Law 57/75,
and, therefore, the revocation, by virtue of such decision, of
the termination of the services of the applicant in this case is
devoid of any effect whatsoever; on the other hand, counsel
for the applicant has argued that on August 2, 1974, there was
no longer in existence the Government which resulted from the
coup d’ etat of July 15, 1974, in the sense in which such Govern-
ment is defined in Law 57/75, and, therefore, the revocation of
the termination of the services of the applicant, that is the
legal situation as it existed when the Andreou case, supra, was
decided, has not been affected by the subsequent enactment of
Law 57/75.

It is correct that, normally, the applicant in order to become
entitled to claim, by an action before a civil Court, compensa-
tion from the Republic, under paragraph 6 of Article 146 of
the Constitution, in respect of the termination of his services,
he would have to secure first, under the said Article 146, the
annulment of the relevant decision of the Council of Ministers
dated March 15, 1973, as he could not have sued directly, in
this connection, under Article 172 of the Constitution (see,
inter alia, Kyriakides v. The Republic, 1 R.S.C.C. 66, 74). As
was already pointed out by this Court on earlier occasions,
the notion of legal remedies parallel to that under Article 146
of the Constitution is excluded by the contents of the said Ar-
ticle, as well as by other related provisions of our Constitution
{sce, inter alia, the Kyriakides case, supra, 74 and Quzounian
v. The Republic, (1966) 3 C.L.R. 553).

So long, howcver, as counsel for the applicant maintains
that the decision of the Council of Ministers revoking the ter-
mination of his services, which was taken on August 2, 1974,
was validly reached and its effect and validity remain una-
flected by the subsequent enactment of Law 57/75, it follows
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that he cannot contend, also, simultaneously that the present
recourse has not been abated because of the said decision;
the applicant cannot be allowed to approbate and reprobate
at one and the same time.

Thus, in my view, it is no longer possible, in the present
case, for the applicant to try to secure the annulment by this
Court as an administrative court, under Article 146, of the de-
cision terminating his services, which decision, according to
his own contention, ceased to be of any eftect, ab initio, in
view of its alleged revocation on August 2, 1974; relying,
as he does, on his contention that the said decision of August
2, 1974, was, and is still, a valid one, he may sue directly in a
civil court claiming compensation for the allegedly subseque-
ntly revoked ab initio termination of his services; and then,
in the relevant civil proceedings there would arise, most pro-
bably, the need to decide, for the purpose of such proceedings,
the questions of the validity of the decision of the Council of
Ministers dated August 2, 1974, and of the effect on its validity
of the provisions of Law 57/75.

I should, also, siress that the subject matter of the present
recourse is only the decision of the Council of Ministers of
March 15, 1973, to terminate the servises of the applicant,
and neither the aforesaid decision of the Council of Ministers
of August 2, 1974, nor its later decision of May 15, 1975, can,
in any way, be treated as being sub judice in the present case;
and, the latter decision is already the subject matter of other
recourses pending before the Supreme Court (Nos. 129/75 to
136/75 and 143/75 to 146/75), in which judgment has by now
been reserved by another Judge of the Court and nothing cont-
ained in this judgment of mine should be taken as, in any way,
amounting, directly or indirectly, to a pronouncement as re-
gards the validity of such decision.

In the light of ail the foregoing, I think that the only conclu-
sion that I can reach, as a result of the applicant’s own content-
ions in this case, is that which was reached by the Full Bench of
this Court in the Andreou case, supra, namely that the present
recourse has, also, been abated.

I do not propose to make any order as to the costs of this
case,
Recourse abated.
No order as to costs.
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