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[StavrRmaipes, L. Loizou AND MavLacHTos, 1J.]

GEORGHIOS CHR. KAFIEROS AND ANOTHER,
Appellants,

ANDROULLA A. THEOCHAROUS AND OTHERS,
Respondents.

{ Civil Appeals Nos. 5559-60),

Immovable property—Access—Grant—Route of access—Determina-
tion—Discretion of Director of Lands and Surveys—Principles
on which Director acts—Section 114 of the Immovable Property
( Tenure, Registration and Valuation ) Law, Cap. 224 ( as amended

5 by section 3 of Law 10 of 1966)—And rule 6 of the Immovable
Property { Granting of Access) Rules, 1967-~Director is issuing
a decision in the domain of private law—Appeal to District Court
against decision of Director—Section 80 of Cap. 224 (supra)—
Principles on which such Court acts in reviewing a decision of the
10 Director-—In setting aside Director’s decision trial Judge did not
make his findings, on the evidence adduced, as to where the Director
went wrong—But made irrelevant findings which were not based

on the evidence—Director’s decision restored.

Practice—Piecemeal hearing of cases undesirable.

T

15 The appellants, as owners of plots of land at Ayios Dhometios
which had no access to a public road, applied to the District
Lands Office Nicosia under section 11(A)* of the Immovable
Property (Tenure, Registration and Valuation) Law, Cap. 224,
as amended by section 3 of Law 10/66, for a right of passage
20 through adjoining plots.

The District Lands Office, after carrying out a local enquiry
decided** to fix a right of passage through plots of land
belonging to the respondents. The respondents appealed

* Quoted at pp. 623-24 post.
** See the reasoned decision of the Director of Lands and Surveys Department
at pp. 627-635 post.
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against this decision of the Director to the District Court of
Nicosia under section §0* of Cap. 224.

The trial Judge heard only the appeal as against that part
of the Director’s decision determining the route of access and
left the question of the compensation payable to be decided at
a later stage, having accepted a relevant submission of counsel
of the parties; and proceeded to set aside the decision of the
Director mainly on the ground** that appellant 1 has been given
excessive and preferential treatment by being allowed to have
a passage on a main road through the plots of the respondents
and that the owner of a poor stretch of land who wishes to
take advantage of the law should not be given such advantages
as to be detrimental to other land owners adjoining his property.

Upon appeal against this decision Counsel for the appellant
mainly contended that the trial Judge nowhere in his judgment
refers to any point of the decision of the Director where in his
opinion the Director went wrong and he does not even make a
finding that the decision of the Director was wrong. The
trial Judge did not, therefore, decide the case as an appeal
under section 80 of Cap. 224 but as a case in the first instance.

Held, {1) that the Immovable Property (Granting of Access)
Rules, 1967, which were made by virtue of the new section
H{A)7) of Cap. 224 place the machinery of granting access
in the hands of the Direcior of Lands and Surveys for the
accomplishment of this purpose; that under the said rules and
in particular under rule 6, the Director after carrying out a
local enquiry and after taking into consideration all relevant
factors fixes the direction and extent of the route of access;
that in case more than one property is considered suitable to
serve the requirements of the dominant land, the Director is
empowered to make a choice and decide on which property
the right of passage will be created; and that in so doing he
has to take into account the creation of the least possible damage,
nuisance and inconvenience.

(2) That in determining a right of passage the Director is
vested with discretionary powers in determining private rights
and he is issuing a decision in the domain of private law; that,
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* Quoted at p. 626 post.
*#+* Gee the relevant passages of his judgment at pp. 639-641 posr.

620



10

15

20

25

30

35

1 C.L.R. Kaficros & Another v. Theocharous & Others

L]
L L]

therefore, a District Court in reviewing the decision of the
Director should follow the principles on which the Supreme
Court in iis administrative jurisdiction exercises judicial control
over administrative acts or decisions in the domain of public
law, with the only difference that the District Court in deciding
an appeal under section 80 of Cap. 224, has power to substitute
its own discretion for that of the Director whereas in a recourse
under Article 146 of the Constitution, the Administrative Court
cannot substitute its own discretion for that of the Administra-
tion; and that, however, the District, Court will not lightly
substitute its own discretion for thg.t of the Director unless
there are strong reasons proved by admissible evidence before
it militating in that direction.

(3) That a wide discretion is vested in the Direclor under
the law and the Regulations* made thereunder to determine,
in the first instance, as & person best qualified as an expert the
direction and extent of a right of passage and the Court in
the absence of concrete reasons cannot question his conclusions.

(4) That it was on the respondents in this appeal to persuade
the trial Court, by adducing oral and documentary evidence,
that the decision of the Director complained of was wrong;
and that such evidence is lacking and on the contrary the evidence
adduced proves that the said decision was a correct one.

(5) That the trial Judge instead of making his findings on
the evidence adduced as to where the Director went wrong,
findings which in the opinion of this Court no Court of law
could arrive at, on the facts and circumstances of this case,
proceeded in the wrong direction and made the findings which
have been referred to earlier in this judgment**, most of which
are irrelevant and not based on the evidence adduced; and that,
accordingly, the appeals will be allowed and the Director’s
decision will be restored. (Principles laid down in Georghiou
v. HjiPhessa (1970) 1 C.L.R. 58 applied).

Appeals allowed.

Observations: Before we conclude our judgment, we must
reiterate what has been said time and again by this Court namely,

Immovable Property {Granting of Access) Rules, 1967,

See pp. 639-641 post.
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that the hearing of cases piccemeal is entirely undesirable. The
present case is a striking example why this Court has taken
the above view. If the question of compensation had been
determined by the trial Court together with the question of the
validity of the Director’s decision, this litigation which started
more than six years ago, would today have come to an end.
Now the case has to go back to the District Court to be tried
on the question of compensation payable.

Cases referred to:
Georghiou v. Hji Phessa (1970) 1 C.L.R. 38.

Appeals.

Appeals against the judgment of the District Court of Nicosia
(Papadcpoulos, S.D.1.)) dated the 3rd March, 1976, (Applica-

tions Nos. 30/72 and 35/72) whereby, on appeal under section ™

80 of the Immovable Property (Tenure, Registration and Valua-
tion) Law, Cap. 224, the decision of the Director of Lands and
Surveys, granting to the appellants a right of way, was set
aside.
L. Clerides, for the appeliants.
A. Emilianides with Ph. Cleridés, for the respondents.
Cur. adv. vult.

STAVRINIDES J.: The judgment of the Court will be delivered
by Mr. Justice Malachtos.

MaLACHTOS J.: In these two appeals, which were heard
together, the appellants, who were the respective respondents
in Applications Nos. 30/1972 and 35/1972 of the District Court
of Nicosia, which were filed by way of appeal under section 80
of the Immovable Property (Tenure, Registration and Valua-
tion) Law, Cap. 224, complain against the judgment of the
trial Judge setting aside the decision of the Director of Lands
and Surveys, by which a right of way was granted to them.
The relevant facts, to which we shall refer in detail in view of
the nature of the case, are the following:

The first appellant, Georghios Chr. Kafieros, of Nicosia, is
the owner of a piece of land situated at Ayios Dhometios village,
in the Nicosia District, under plot 129 of Block B. In view of
the fact that this plot has no access to a public road, this appel-
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lant applied to the D.L.O. under section 11{A) of the Immovable
Property (Tenure, Registration and Valuation) Law, Cap. 224,
as amended by section 3 of Law 10/66, for a right of passage
through plot 132, which is situated to the north eastern side of
plot 129, and which on its eastern side abuts on Stelios Mavrom-
matis Street and is registered in the name of Myrianthi Stavri
of Ayios Dhometios, respondent No. 2 in these appeals.

This section reads as follows:

*“11A.«1) Notwithstanding the provisions of this Law,
if any immovable property is, for any reason, in such a
way enclaved as to be lacking the necessary access to a
public road, or if the existing access is inadequate for its
proper use, development or utilization, the owner of such
immovable property shall be entitled to claim an access
over the adjacent immovable properties on payment of a
reasonable compensation.

For the purposes of this sub—section ‘access’ includes the
right of conducting water through channels or pipes or
any other suitable means.

(2) The route of the access and the extent of the right
to the use thereof, as well as the compensation payable
shall be determined by the Director after previous notice
to all interested parties.

(3) There shali be no obligation of the neighbours to
provide an access if the communication of the immovable
property to the public road has ceased through a voluntary
act or omission of the owner thereof.

(4) 1If, as a result of the alienation'of a part of the
immovable property, the communication of the part
alienated or of the remainder to the public road has been
cut off, the owner of the part through which the communi-
cation had heretobefore been made shall be obliged to
provide an access. The alienation of one or more im-
movable properties belonging to the same owner shall be
assimilated to the alienation of a part.

(5) If, as a result of the opening of a new access or
for any other reason, the need for the access established
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has ceased, the owner of the immovable property over
which it is exercised shall be entitled to ¢laim that it be
abolished on his returning the compensation paid.

(6) An access granted under this section shall be deemed
to be a right, easement or advantage acquired under the
provisions of section 11 of this Law, and the provisions of
this Law shall apply to any such access.

(7) The Council of Ministers may make regulations
regulating any matter requiring to be regulated for the
better application of this section and, in particular, the
procedure to be followed for the purposes thereof:

Provided that regulations made under this sub-section
shall be laid before the House of Representatives which
shall within fifteen days of such laying decide thereon. In
the event of approval or amendment of the regulations so
laid, they shall come into operation as approved by the
House of Representatives.

(8) The provisions of this section shall not apply to
state land of any nature, without a specific decision of the
Council of Ministers in this respect and on such terms and
conditions as may be provided in the decision.”

As it appears from the relevant D.L.O. file, exhibit 3, at
the local enquiry which was carried out on 23/7/68, it was found
out that other immovable properties were also suitable for a
passage and so by virtue of regulation 6(2) of the Immovable
Property (Grant of Access) Rules, 1967, the appellant was
required by letter of the same day, under regulation 3, to
serve a notice and plan on the owner of plot 458 of Block A,
which is situated to the western side of plot 129 and abuts on
the blind alley, namely, Marathonos Street. Upon receiving
the above letter this appellant wrote a letter to the Director,
dated 23/8/68, whereby, among other things, he explained his
difficulties and the efforts he made since 1961 to obtain a passage
for his enclaved piece of land. In the said letter he referred to
the fact that plot 130 {now plot 1926), which is situated to the
south eastern side of his property and belongs to Anastasis
Ttoouli Krashias was also an enclaved piece of land and the
owner was bound to apply for the same right of passage through
plot 132. He also referred to Action No. 695/61 of the District
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Court of Nicosia between Antigoni Savva Kontopoullou of
Ayios Dhometios, the then owner of plot 131, (now plot 1927)
and himself, in which a judgment by consent was issued on
the 23rd November, 1962, by which he was granted a right of
passage of 3 ft. in width along the northern boundary line of
plots 130 and 131. This plot 131 is situated to the eastern
side of plot 130 and to the southern side of plot 132 and its
eastern boundary line abuts on Stelios Mavrommatis Street.
He was, however, unable to obtain a copy of judgment due to
the existing political situation at that time. He was also in-
forming the Director that a copy of judgment was filed in 2
previous D.L.O. application made by him on the same subject
matter under No, 1926/60.

By letter dated 26/8/68 this appellant was informed by the
D.L.O. that unless he complied with the previous letter of the
23rd July, 1968, his application was to be considered as aban-
doned. No further steps were taken to the direction indicated
by the D.L.O. and so the application was considered as aban-
doned and the relevant fees were refunded to the appellant on
6/10/69. By a new application No. 524/1970, this appellant
applied to the D.L.O. for a right of passage through plots 132,
130 and 131 of Block B. Before his application was considered,
a second application was filed under No. 5809/1971 by lacovos
Ghoghakis, the appeliant in Appeal No. 5560, representing the
Registrar of the District Court of Nicosia, as administrator of
the Estate of the deceased Anastasis Ttooult Krashias, owner
of plot 130, for a right of passage through plots 132 and 131.
Plots 130 and 131 by application No. 1248/1966, were renum-
bered as piots 1926 and 1927 respectively. After the filing of
application No. 5809/1971, the D.L.O, fixed it to be considered
together with application 524/1970, on 21st January, 1972, at
% am. The D.L.O. clerk, Christodoulos Markides, who was
nominated by the D.L.O. to consider these applications, called
a valuer of the D.L.Q., namely, Stelios Vassiliou, to assist him
for the evaluation of the proposed right of passage. The valuer
was asked to make an assessment of a passage of 5 ft. wide
along the southern side of plot 132 and also 2 ft. wide along the
northern side of plots 130 and 131, now plots 1926 and 1927
respectively. The reason for asking for only 2 ft. from plot
1927 was because by virtue of the consent judgment of the
District Court of Nicosia in Action No. 695/61, plot 129 enjoyed
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a right of passage of 3 ft wide through plot 1927. In the mean-
time, the owner of plot 1926 volunteered to concede another
2 ft. from his property in favour of the owner of plot 129. In
view of the above the D.L.O. clerk decided to fix a right of
passage in favour of plot 129 as well as in favour of plot 1926
as follows:

5ft. from the southern boundary line of plot 132 and 2 ft.
from the northern boundary line of plot 1927. Before this
decision was reached the relevant letter to the District Officer
of Nicosia was sent on 6/4/72, who agreed to this course by a
letter dated 1/7/72.

As against the above decision of the D.L.O. Androulla
Andreou Theocharous, and her mother Antigoni Savva Konto-
poullou, owners at the time of plot 131 (now plot 1927) filed
by way of appeal application No. 30/72 in the District Court
of Nicosia against George Kafieros and lacovos Ghoghakis on
27/7/72 under section 80 of Cap. 224. A similar application
No. 35/72 was filed by Andreas Christofides of Ayios Dhometios
as representative of Myrianthi Stavri, owner of plot 132, against
the same respondents on 12/8/72.

Section 80 of Cap. 224 reads as follows:

“ Any person aggrievea by any order, notice or decision
of the Director made, given or taken under the provisions
of this Law may, within thirty days from the date of the
communication to him of such order, notice or decision,
appeal to the Court and the Court may make such order
thereon as may be just but, save by way of appeal as
provided in this section, no Court shall entertain any
action or proceeding on any matter in respect of which the
Director is empowered to act under the provisions of this
Law,

Provided that the Court may, if satisfied that owing to
the absence from the Colony, sickness or other reasonable
cause the person aggrieved was prevented from appealing
within the period of thirty days, extend the time within
which an appeal may be made under such terms and con-
ditions as it may think fit,”

The District Lands Officer on being served with an office
copy of the applications as provided in rule 5(3) of the Immo-
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vable Property (Tenure, Registration and Valuation) Rules,
1956 forwarded to the Court a statement of his reasons dated
16.8.72 for the decision appealed against as provided by rule
6(2) and (3) of the said Rules.

This reasoned decision of the Director which was eventually
made exhibit No. 1 is as follows:—

* Ot Teopyros Xp. Kapitpov, 3805 Bovuaiov 15, Asukwola kal
lexewPos Nwydkn s dvmimpdowmos ToU TpwTokoAAnTOU
ToUu ‘Emapytoxou Mixaotnpiov Asuxwoios s SrayeipioTou
Tijs Tmeplovoias ToUu dmoPiccoovTtos "AvaoTtdon  TToovAdi
Kpaai&, ‘Hpoxhifous 22, ZrpdPoros. Ol xe®” v 1y aftnoig
els Ty mapoloav Epeow elvon ol fyyeypapuévor iBlokrijTa
TEV &xvfreov UTro Tepdyia 129 kai 1926 tou ZupmAdyperros
B, Tol ®UAhou/Zyebiou XXif45, E., I} 1oU ywpiov “Ayios
Aopétios g diorolbuos:—

(a) Tedpyros Xp. Kagrépog:—
1810k ThiTns TOU Tep. 129, Tou ZupmAfyu. B, ToU
Df2xeb. XXI/45, E.2, Tou ywpiov “Aylos Aouétios
Buvdpe Eyypogiis B 136/14.9.60, 16 &hov pepibiov.

(B) ’léxewPos Nwydxns ds &vrimpdowros Tou [MpwTo-
koAAnTOU ToU "Emapyioxou Awkaotnplov Asvkweics
& BixyeipioTou Tijs Treplovaias Tou dmoPikaavTtos
*Avaatéon Ttoovrij Kpaoi&:—

‘I8ioxTATNS TOU Tep. 1926 ToU ZupmAéyuaros B
100 ®fZyediov XXIf45 E.ll, Tou Xwpiou "Ayios
Aopétios Suvbuel Eyypagfis B2145/9.10.71, 16 SAov
pepiBiov.

2. Ol kof’ ov §y altnos, ds IBoktiTon mepudeiorov, fitot
torepnuévary, olaodnmoTe Si1dBov Trpds TOV Bnudoiov Spduov
GreTdfnoay oupQowws aiThoEws Twy fluspopnvias 3.2.1970
kol 17.11.71 dvnoroiyws mpds 16 "Emapyioxdv Ktnpotoho-
yixov Tpageiov Asukwolas Suvdpel ToU &plpou 11A ToU Trepi
'AxiviiTou "181oxTnolas (Alaxeroxd, tyypogh Kai ixTiunos)
‘Nopou Kep. 224, kol Noépos 3/60, 78/65 kai 1066, Bix Thyv
dmréknow Siddou & pv mpdiTos Bk TEW dxviTooy,

() Teudnqiov 132, ToU oupmAéyupaTos B, Tou @fZyes.
XX1f45, E.2, &’ dvdpam Tijs Mupiawing Ztaupf
Suvépel Eyypagiis B 139/2.7.49, 16 Shov pepiBiov.
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(n) wepdoqrov 1927 <ou oupmAéypaTos B, Tot ®fZyeSiou
XX1f45, E2 &1 dvdpart TGvi—

*AvBpoUAAas ‘AvBpéov A. Beoydpous ki ‘AvTiyd-
vns 24PPa Kovroouddou dvd &v uepiBiov, &k&otn,
Buvdper tyypagfis B2146/19.10.71 xai

(m) Tepdyiov 1926 ToU ZupmAtynatos B, ToU DfZyed.
XXI/45, E.2, &’ dubuamt T4y ‘lakekPov [wydkn s
dvmirpoowTtov Tou TpwTokoAAnTou Tou "Emopyia-
kou Awaornpiov Asukwolos, o SiayxeipioTou TS
Teplovoias ToU &mofiooavtos "AvacTdon TToouhd
Kpoaoid Suvéuer Eyypagfis B2145/19.10.71 & B8t
Sedrrepos Bi1& T&Y G Teov,

() Tendyiov 132 Tou OfExed. XXI/45, E.2 ToUu
ZuptAtyuaTos B, & dwdparmt Tiis Mupdlng
ZToupii, 16 Ghov pepiBiov Buvbuel Eyypodiis
B 139/2.7.49 xai

(n) Tepcyiov 1927 Tou ZupmAéynoros B, ToU Bf
ZyeB. XX|/45, E.2 &n’ évdpam Tiis "AvBpoUiiag
"AvBpéou A. Oroydpous kal "Avriydvns Z&PPa
Kovromoluhhou dui Bv Selrrepov pepiBiov Ekdorrm,
Suvdpel Eyypagpiis B 2146/19.10.71.

3. Toé 'Emopyioxdv Krnuatordyiov, dool duehéTnosy Tos
umoPAnbeicas oltroes kal dpol Ikavorroiin &1 ol ko &v
fi aitnois fAkodolfnoay TNy Umd Tou Nopou Trpovooupdvny
Siabikagiav mpotPn els v embewpnow  Ernpealopévev
dxviyTeov THv 21.1.1972 Urd ToU Xp. Mopxidn, Ktnpatoidyou
Ins Télews ouvodsuopdvou Umd Tou ZTédiovw Baoiisfou Kn-
poToroyou 2as Talews eibikou Emi téw EkTipnoswy, dpou
Tponyouuives Emédwoe eldomoinoy mpos Sha Td EuBiagepd-
peve TTPOCWTTO SUVGUEl TOU Kavoviopou 5.

4. 'O xTnpoToAdYOs GQoU EUEAETNOE TTOWTO T OYETIKA
oToixeia kol yeyovora kabwpioe ThHv kareufuvoy THs Biddou
THY EKTOoW Tou Tpos Xpfiow outdv Sikandpares TEY dmo-
KTGVTWY pepidv Kal Ty Ut auTddv komaPAnTiov dmolnpicow,
‘O KTnuoroAdyos xaTd THy BeAETNV TGV OYETIKGY oToIXgiwy
kol yeyovoTwy kol &mi T8 okomd® &mws TpoxAndi] f pixpo-
Tépa Suvarh {nuia, SyAnpie 7} Tohomwpic xoTéAntey eis
TO oupmépoacpa &1L, piy UtrapxovToy &Adou 1} kv dxwi-
Twv Bk iy Snpiovpylay BidSov ' alrddv 1y EmAeyeloa
SloBos fiTo ) povn KaTdAAnAcs.
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5. Meprypogry AidBov kal Emmpealopéveov  'AxiviTeov:—

Teudyiov 132 (uépog)

Alrrny elven pla oevly Awopls yiis WAdTous TrEvTe kel prous
txatdy TeBiw fitor fkTéoews 0-0-500 t.w. kod dmoTeAel
pépos Tiis NoTlas wAsupds évds olkoméBou &ktdoews 0-2-0.

Teudyiov 1926 (uéooc)

AlTn elvan pia oTevny Awpls yfis TAGTous Buo kel pRxkous
copdvra ToB&v fitol tktdoews 0-0-80 t.rr. kal &motehel
pépos Tiis Popelas mAeupds ywpagol dvev Spopov (ToTou)
tkrdoecss 0-0-3400 ..

Teudyiov 1927 (ufpog)

AU elvan plo atevd) Acopis yiis TA&TOUS TEVTE Kal prjkous
vt OB, fitor &kTdoews 0-0-300 .. wkal &moTeAei
pépos Tiis Popelas whevpds Tiis alAfis Simhokaroikias TO
olkdmedov Tijs dmolas fxet fkToow 0-1-1200 T.m.

6. "AMlhcu Aemrtopépsiat

(1) ©éoig kTnpdrwy. Evpiokovrar weplwou 300 wodia
Popeicas Tiis EkikAnoias ‘Ay. [ewpyiou els "Ayiov
AopETiov.

(w) ‘O iBiokTATNS TOU KTARGTOS UTTd Tep. 129 oupgoveds
ToU TiThou B 136 "Ayios Aopérios Exe Bikaiwpa
SioPaoecws TAGTOUs TPIGV TTOBRY koTd wijkos TS
Bopeias TrAeupds ToU Tep. 1926.

() Tlpoomrmikat  &liomofigess. Ta  Ermpealdpeva éx
s S168ou kTikara slvon karédAnAa 81& koToikiog
Tiis wecoias Tafewos kai Gweo, 5161 ) TeployT aditn
Becopeiton &md Ths xoAuTépas Tiis TPWTEVOUTTS.
‘Emians els v Tepoxnv 8&v Traporrnpeiton &fio-
TOINOTIS KTNUATWY TEpay TG BUo dpdeuwv.

() "Emprapds imibpams. "Emedn To pépos To dtrolov
8& ypnowotoiiton s Biodos dtv & &ocupedfi &mo
Tous TiThous iBloxtnolas dAAG 6& EloxoAoulii va
eUpiokeTal UTTO THY KUpISTHTE TEV iSokTnTéY TOV,
kal &meilf) Oa xoraPAndiy els Tous dveo iBokThiTOs
dmolnpicwos “full value™ Bt moroyilw empPAcPH
émidpaov &l ToU Umodoirou uépous TV EkTiunué-
voou KTnp&TwY.
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7. MéBobos ‘Exmwdjoecs. 'Expnowporomifn f &' &mew-
Gefos ouykpioess pébobos Exmipfioews.

8. Zuyxprmikal Trekfioes.

(1) TibAnows olkomébou Ixrdoews 0-1-2100 Umd Tepd-
xiov 1428, ZuptA. B, "Ayios Aopémios Emewddln THY
27.11.71 &l £5300.— fitor wpds 930 pirg 1o T.m.

() wdAnois olkoméBou ikrdoews 0-1-2400 Umd Tep.
380 ouupmh. B, "Ay. Aoufnios, Emewiiidn Thy 5.5.71
évtl £5,000.- firor Tpds 833 pids 1O T.M. Buvdua
M631/71 TLA.

{(m) woAnos olkontbov fxrdorws 0-1-2100 Umd Tep.
1865, oupmrA. B "Ay. Aouérios Emwinén Thv 7.12.70
Suvéper T1.274/71 TLA. £4,000.- mpds 702 pirs o

T.TT.
9, ’Extiunocis.

"Exovras Ut Syav tdg mreeAtioes (1-3) kal 18 Ty Treo-
Anow (I) v Gfow xal oyfjue T&v &mmpealouéveov, & Tiig
S1680v krnpdrwy, Umodoyilw &n f &lix Tou éxTumuévou
pépous elvan mépit T& 1000 wiAs & T.m. TpeoTn {wovn.

Olrw:—
(1) Tewdyrov 132
'Emrnpealopévn Ektaois 0-0-500 T.m.
Zaovry A. 300 1., Trpds 1000 pig

Td .. £300
Zoovny B. 200 1.7, mrpds 500 piks
TS T.M. £100

‘OAikdy £400

() Tepcoiov 1927
*Emnpecfopévn &Tacs 0-0-300 T.m.

Trpos 1000 pidg o T, £300
"Etoba Tomobetiioecs mepiopdrynaros
20 petp. mwpds £2.~ 1d pérp. £ 40

‘Ohaxdv £340
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() Tepdopiov 1926
*Etrnpeadoptvn &ktaos 0-0-80 1.,
Tpds 320 pids 7o T £ 25.600

Abye Shixdv £ 25

10. To mépoua Tiis BiekoryBeions Epedvng EyvwoToTromén
Tpds Ta fbiagepdueva pépn Bid Tou TUmou N286 fpepoun-
viag 17.7.1972 pevd oyeTikoU oyebioypduparos.

(1t} ’Ev Sye Tév Sowv Eteriinoov dvewrépw elum T
yvoouns OTt & yevopevos xadopiopds Tijs SevBivoecs
Tfis Siddov kal ) dmopaciobeica kaTaPfAnTéa dmo-
{nulcwois Btv apaPAdarrouv kol olovdfimoTe Tpd-
Tov T& oupgéporta TV odTnTpiév.”

(*Georghios Chr, Kafieros, Dionysiou Str. No. 15, Nicosia
and Iacovos Gogakis representing the Registrar District
Court Nicosia, as administrator of the estate of the deceased
Anastasis Ttoouli Krasias, Eracleous Str. No. 22 Strovolos.
The respondents in this appeal are the registered owners
of plots 129 and 1926 of Block B, Sheet/plan XXI/45,
E.Il of Ayios Dhometios village as follows:

(a) Georghios Chr. Kafieros:

Owner of plot 129, Block B, Sheet/Plan XXI/45.
E.2 of Ayios Dhometios village by virtue of
registration B 136/14.9.60, the whole share.

(b) lacovos Gogakis representing the Registrar Dis-
trict Court Nicosia as administrator of the estate
of the deceased Anastasis Ttoouli Krasias:—

Owner of plot 1926, Block, B, Sheet/Plan
XXT1/45 E.Il of Ayios Dhometios village by virtue
of registration B. 145/9.10.71, the whole share.

2. The respondents as owners of enclaved lands, that is
which lack any access to the public road, applied, by means
of applications dated 3.2.1970 and 17.11.1971, respectively,
to the District Lands Office Nicosia by virtue of section
11A of the Immovable Property (Tenure Registration and"
Valuvation) Law, Cap. 224, and Laws 3/60, 78/65 and 10/66,
for the grant of access, the first one through
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(i) plot 132, of Block B, Sheet/Plan, XXI/45. E.2, in
the name of Myrianthi Stavri by virtue of regi-
stration B. 139/2.7.49, the whole share.

(if) plot 1927, of Block B, Sheet/Plan XXI/45. E.2 in
the name of:

Androulia Andreou A. Theocharous and Anti-
goni Savva Kontopoullou a share each, by virtue
of registration B. 2146/19.10.71 and

(iii} plot 1926, of Block B, Sheet/Plan XXI1/45. E.2, in
the name of lacovos Gogakis, representing the
Registrar District Court Nicosia, as administrator
of the estate of the deceased Anastasis Ttoouli
Krasias, by virtue of registration B. 2145/19.10.71
and the second respondent through

(i) plot 132, sheet/Plan XXI/45. E.2, of Block B,
in the name of Myrianthi Stavri, by virtue of
registration B. 139/2.7.49, the whole share,
and

(ii) plot 1927, of Block B, Sheet/Plan XX1/45. E.2
in the name of Androulla Andreou A. Theo-
charous and Antigoni Savva Kontopoullou,
by virtue of registration B. 2146/19.10.71, one
half share each.

3. The District Lands Office, having studied the appli-
cations and upon being satisfied that the respondents have
followed the procedure provided by Law, had the lands
affected to be inspected on the 21.1.1972 by Chr. Markides,
Lands Officer 1st Grade, who was accompanied by Stelios
Vassiliou, Lands Officer 2nd Grade, a valuation expert,
after serving a notice on all interested persons under rule 5.

4. The Lands Officer having considered all relevant
elements and facts determined the route, the extent of the
right of passage to be used by the acquiring parties and the
compensation payable by them. The Land Officer in the
the course of considering the relevant elements and facts
and for the purpose of causing the least possible damage,
nuisance or inconvenience came to the conclusion that in
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the absence of another or other plots for the creation of a
route of access on them the selected route was the only
suitable one.

5. Description of route and properties affected:
Plot 132 (part)

This is 2 narrow strip of land 5 feet wide and 100 feet
long that is of an extent of 0-0-500 square feet which forms
part of the southern side of a building site of 0-2-0 in extent.

Plot 1926 (part)

This is a narrow strip of land 2 feet wide_and-forty feet
long that is of an extent of 0~0-80 square feet which forms
part of the northern side of a field without a road (location)
of an extent of 0-0-3400 square feet.

Plot 1927 (part)

This is a narrow strip of land 5 feet wide and sixty feet
long, that is of an extent of 0-0-300 square feet which
forms part of the northern side of the yard of a two-flat
house the site of which has an area of 0-1-1200 square
feet.

6. Other details

(i) Location of Lands. They are situated at about
300 feet to the North of Ayios Georghios Church
at Ayios Dhometios.

(ii) The owner of plot 129 has, in accordance with
title deed B. 136, Ayios Dhometios, a right of
way, 3 feet wide, along the northern side of plot
1926.

(iii) Prospects of development. The lands affected by
the route are suitable for dwelling houses for the
middle class and upwards, because the area is
considered as one of the best of Nicosia. Also in
the area there does not exist development of
Lands beyond two storeys.

(iv) Injurious affection. As the part which will be
used as route will not be deducted from the title
deeds but it will continue to be under the owner-
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ship of its owners and because a full value com-
pensation will be paid to the owners no injurious
affection is estimated in the remaining part of the
lands under assessment.

7. Method of Assessment

The direct comparison method was used.

8. Comparable Sales

(i) Sale of building side of 0-1-2100 in extent, plot
1428, Block B, Ayios Dhometios; it was sold on
27.11.71 at £5300 that is at 930 mils per square
foot.

(ii) Sale of building site of 0-1-2400 in extent plot
380, Block B, Ayios Dhometios; it was sold on
5.5.71 at £5,000 that is at 833 mils per square
foot by virtue of S631/71.

(iii) Sale of building site of 0-1-2100 in extent, plot
1865, Block B, Ayios Dhometios; it was sold on
7.12.70 by virtue of S. 274/71 at £4,000 at 702
mils per square foot.

9, Assessment.

Bearing in mind sales (1-3) and particularly sale (I} the
location and shape of the lands affected by the route, I
assess the value of the part affected at about 1000 mils per
square foot, first zone.

Therefore:

(D) * Plot 132
Area affected 0-0-500 square feet
Zone A. 300 square feet at 100 mils

per square foot £300

Zone B. 200 square feet at 500 mils
per square foot £100
Total £400

(i) Plor 1927

Area affected 0-0-300 square fect at
1000 mils per square foot £300
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Costs of placing fence 20 metres
at £2 per metre £ 40

Total £340
(iii) Plot 1926

Area affected 0-0-80 square feet
at 320 mils per square foot £ 25.600

Say total £ 25.

10. The finding of the inquiry which has been carried
out was communicated to the interested persons by means
of Form No. 285 dated 17.7.1972 1ogether with a relevant
plan.

(ii) In view of what has been stated above I am of
the opinion that the route which has been deter-
mined and the compensation which has been
assessed do not in any way affect the interests of
the applicants.”)

As it appears from the record of proceedings, the two appli-
cations came together before the trial Court for hearing on
28/4/75, when by consent of all concerned they were adjourned
to the 7th June, 1975. On that day the hearing of both appli-
cations had to be adjourned again as Myrianthi Stavri, the
applicant in Application No. 35/1972, died the day before and
legal steps had to be taken for the change of the parties. Again
both applications came before the trial Court for hearing on
30/10/75, when counsel appearing for the parties made the
following joint statement:

*“ From the reasoned decision of the ©.L.O. as well as the
plan for the proposed passage in favour of the respondents
it appears that the position as appearing on the plan is
different to the existing situation in that in plot 1927 of Block
‘B’ certain buildings have been erecied in the meantime
after the necessary permit of the authorities. These facts
necessitate a re-examination and review by the D.L.O.
and the parties to this appeal agree that the D.L.O. officers
who prepared the original reasoned decision should pre-
pare a new report which they will file in Court on or before
the 19.12.75 and deliver to the advocates and the parties
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copies thereof. It is clearly understood that they reserve
their respective rights and they are not bound by the new
report of the D.L.O.”

The applications then were fixed for mention on 19/12/75
and in the meantime the new “report” dated 26th November,
1975, with the relevant copies of the D.L.O. plan indicating the
proposed new route was filed in Court on 28/11/75. This
report which was made exhibit 2 is as follows:—

*“ “Avogpépoucn &l Tiis & & aitroews Tou AikaoTnpiov
A5 dpop& TO &v EmikepaiSi Géua, kafdx Emfong kal Tou
BénaTos s &moboyfis Umd ToU Sikaonplov Tiis Suogvou
elonyfoecws T&Y Siknydpwv T drabikwy drrews Sietoyfij vix
épevva Emrl ToU okoTrou éleuptoews véas mifoviis B10Bov, ko
VOTTOLOUOTS TOUs oxomoUs kod dudykes Tis Mo dvagopd
aitrioews ki Embupdd va TAnpogopnow Upds T& kaTwbi:—

Yo 1o @l Tis véas épeivms kai év Syel TGV bowv EteTé-
Gnoav &rri Sikaornple kard v dxpdaoiv s dvw aithoews,
Ty 30nv 'OxtwpPplov, 1975, &1 SnAadh &nl ToU Tep. 1927
TolU oupTrAdypartos ‘B’, dvnytplnoav véc olkoBopal Tlpdyua
ToU SiemoTofn kai éml TéToU' koTdmv oyeTikis dBelas,
tkBobeions Umd Tiis &puobias "Apxfis kal kardmv Tijs Umd TOl
KrnuaTtoloylou éxBofeions dropboews elonyoupon &mres:—

(D *YwobBaix8f mpds Tous alrnTds 611 &l ToU TapdvTos
kol &mi TG okomw@ Smes TpoxATSR 1| mixpoTépa
Suwvarr) [npia dyhnpla i Tadarrapla, dmattioouy
Sikalcwpa BiaPdoews i t@dv Tepayicv 472, 11, 12
ToU ZupmAdyuaros ‘A’ kol ToU Tep. 129 Tou oup-
TAéyuaTos "B’ ToU ywpiou ‘Ay. Aopetiov xai

(I oo of alrnral Buvduer ToU kaveviouoU 6(2) TV
wepl "AxwviTov ‘IBioktnoias (TTapoxt $168wv Kavo-
vioudv) vtds 60 fipepddv &md Tiis fuepopnvias Tiis
wpiolnoopévns Umd Tou Awaotnpiou, émbooouw
Tpos ToUs iSiokthTas T&Y UNd dvapopdw Teporyicov
THv & 16 xavovioudd 3 Tpovoouptvny eibomoinow
(Timmou N. 283) pet& ToU Tomroypagikol oxebiov.

Tpds ToUTols ofs EmowdrrTw oxébia eis TeTpamAoly &i
Tév omolwy SenavieTan $1d Tpaoivou ypduaTos f) TpoTEIvo-
pévn Biodos kal Tapoxodeiobe dmos EpodidonTe dvd v GvTi-
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ypagov wpd Tis 12.12.75 vdécov TO Aweotipiov Soov xal
Tous Siknydpous Tév Srabikwy pé &vrlypagov Tijs Tapolong
tmioToAfs.” .

(““ I refer to the above application before the Court which
relates to the above subject, as well as the acceptance by
the Court of the unanimous suggestion of the advocates of
the parties to carry out a new enquiry for the purpose of
finding a new probable route satisfying the purposes and
needs of the application under reference and wish to inform
you as follows:~ '

In the light of the new enquiry and in view of what has
been stated in Court at the hearing of the above application
on the 30th October, 1975, to the effect that on plot 1927,
of Block B, there were erected new buildings, a thing that
was, also, ‘verified on the spot’, after a relevant permit
was granted by the competent Authority and after the
decision given by the Lands and Surveys Department, |
suggest that:~

(I} It may be indicated to the applicants, that at
present and for the purpose of causing the least
possible damage, nuisance or inconvenience to
claim a right of way through plots 472, 11, 12,
of Block ‘A’ and through plot 129 of Block ‘B’
of Ayios Dhometios village and

(I Under rule 6(2) of the Immovable Property (Grant = ~

: of Access Rules) the applicant may serve on the
owners of the said plots the notice provided by
rule 3 (Form No. 283) together with a site plan,
within 60 days from the date to be fixed by the
Court,

In this connection I enclose plans in quadruplicate on
which the proposed route is shown in green and you are
requested to furnish both the Court and the advocates of
the parties with a copy, together with a copy of this letter,
before the 12,12.75.”)

The building permit by virtue of which the new buildings
were erected on plot 1927, which was produced as exhibit 5, at
the trial, was issued by the appropriate authority on 5/12/73.
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From the D.L.O. plan and the architectural plan attached to
this building permit the proposed new buildings consisted of a
room to be built on the north western corner of plot 1927
abutting to the north on the south western boundary line of
plot 132 and to the west on the north eastern boundary line of
plot 1926. This room which is described in the permit as an
auxiliary building, and which would have dimensions of 6x12 ft.,
was to be constructed with bricks and would be roofed with
corrugated asbestos sheets and would be used as a laundry
room.

Eventually the two applications came on for hearing before
the trial Court on the 12th January, 1976. On that day at the
commencement of the hearing counsel appearing for the appli-
cants in Application No. 30/72 the owners of plot 1927 made
the following statement to which the other counsel concerned
agreed:

“¥ have agreed with my learned friends that the hearing
of all applications be heard together as they concern a
common question of fact and law, the only difference is
regarding the parties and the quantum of compensation.
I have also agreed with my learned friends that the main
issue, that is, whether the decision of the Director of Lands
and Suarveys should be cancelled, be heard and decided
first and in case that it is decided that the decision of the
D.L.O. is not disturbed, then to proceed for the assessment
of compensation. If, however, the Court decides that the
decision of the Director of Lands and Surveys is cancelled,
then the case should not proceed here but the proceedings
should be concluded in the District Court and either an
appeal will be filed or a new application be made to the
D.L.O. for consideration of a right of passage.”

This submission of counsel was accepted by the trial Judge
and so the case proceeded and was heard only as against that
part of the decision of the Director determining the route of
the access.

Christodoulos Markides, the D.L.O. clerk in charge of the
right of passage section, who carried out both local enquiries
and prepared the two-reports, exhibits 1 and 2, gave evidence
and produced the relevant files and documents connected with
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the case. He also stated that at the time he carried out the
second enquiry he found new buildings standing on plot 1927
which were not in existence when he carried out the first one,
and so in view of this he prepared his second report, exhibit 2.
He further stated that if he had to make a new suggestion for
a right of passage he would suggest the passage referred to in
his second report. However, had there not been new buildings
on plot 1927 he would insist on his first recommendation. The
new proposed passage starts from the south western corner of
plot 1926 along the northern boundary lines of plots 12 and 11
and the southern boundary line of plot 129 and proceeds to
the west along the whole northern boundary line of plot 11
for a distance of 45 ft. It then turns south along the western
boundary line of plot 11 for a distance of 35 ft. and then turns
to the west along the northern boundary line of plot 472 pro-
ceeding for a distance of 95 ft. and ends in Marathonos Street
which is a blind alley. Its extent is 3180 square ft. and its
estimated value is £1494.—- The extent of the proposed passage
through the properties of the respondents in these appeals is
880 square ft. its length is 100 ft. and its value is £765.— It is
a straight passage.

Besides the D.L.O. clerk, Andreas Theocharous, the husband
of applicant No. 1 in application 30/72, gave evidence and
stated that in plot 1927, the property of his wife, there existed
an old building whereas there are no buildings on plots 472,
i1 and 12. He also stated that the reason for building on
plot 1927 although he had knowledge that the case was before
the Court for a right of passage in favour of the appellants in
these appeals, was because his sister-in-law was about to get
married and needed her house to live in.

Counsel for the respondents in the applications called no
witnesses and left the case to be decided, as he stated, on the
documentary evidence and on the oral evidence given by the
D.L.O. clerk.

The trial Judge in his short judgment issued on 3/3/1976,
had this to say at page 24 of the record:

“ 71 have heard the D.L.O. clerk who examined these cases,
who gave a very clear picture of the situation and who has
also produced in Court exhibits 3 and 6, files of the D.L.O.
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regarding these applications and which are most enlighte-
ning. [t appears that the respondent, who is the owner
of plot 129, wanted and applied for a right of passage.
The Director of Lands & Surveys on examination of this
application for a right of passage agreed to give him a
right through plots 132, 1926 and 1927. The reason for
giving him this passage was that the owner of plot 1926
gave a right of passage free of charge and this fact, as the
witness of the D.L.O. has said, was a decisive factor which
was taken into consideration in granting the passage re-
ferred to above. The length of the road has also played
an important part in his decision and also the fact that
was going to a main road. As things went by and the
case for one reason or another was delayed, it appears
that the owner of plot 1927 obtained a building permit and
built houses on his plot, thus obstructing the right of
passage, and on the face of this new situation all counsel
agreed on the 30th October, 1975, to request the D.L.O.
to revisit the place and make a new assessment of the
situation. The report of the Visiting Officer, Mr. Markides,
who happened to be the same person as our witness in
Court and the person who made the original assessment,
filed a report dated 26th November, 1975. He says that
indeed there are buildings on the passage in plot 1927
and he indicates that it would be fair that the applicants
should apply for a right of passage through 472, 11 and 12
of block ‘A’ and plot 129 of block ‘B’, of the village of
Ayios Dhometios.

I have carefully considered the applications before me,
the evidence adduced, the affidavits in support of the
applications and oppositions, the records, and generally
all oral and documentary evidence before me. It is my
opinion that the owner of plot 129 has been given excessive
and preferential treatment by the D.L.O. by allowing him
to have a passage on a main road through plots 132 and
1927. 1 do not think that the owner of a poor stretch of
land who wishes to take advantage of the law should be
given such advantages as to be detrimental to other land
owners adjoining his property. In the case under con-
sideration, the owner of plot 129 has manoeuvred his way
through plots 132 and 1927 to have a passage through
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land which is not only essential but indispensable to the
owners of it. The owner of plot 132 will be manifestly
and excessively influenced by a passage through it and the
owner of plot 1927 has already got buildings on the passage
which he built under a valid permit. If the owner of
plot 129, and it appears that he has a 3 ft. right of passage
through it which he has now been deprived of, he can
claim damages, but it would be most unfair and unjust to
order the owner of plot 1927 to demolish his buildings,
ignore his liabilities, his duties and his obligations to his
children to have them housed in that plot for the benefit
of the owner of 129 and for what reason should anybody
allow this audacious owner to tread through the plots of
other people destroying buildings or space to make value
or increase the value of a poor land that he owns by con-
verting it into building sites with a passage to a main
road!! It would be more just if such a passage led to
the back road Marathon Street. The intention of the
legislature was not, in my opinion, to accord owners of
deserted or poor and isolated enclaved lands to award
them with big passages leading to main roads, but as poor
passage as possible, causing as little damage as possible to
other land owners; that such owners of land wishing pas-
sage should not be given the shortest possible routes; or
the cheapest possible passages leading to main roads. 1
think that such owners, if they wish to have a sort of pas-
sage, not only they should be prepared to pay good prices
for affecting other people’s properties, but also they should
be given such passage as should give the least possible
trouble to other land owners, no matter how long or obs-
cured such path would be. The idea and the spirit of the
law in my opinion is to give access not front main road
entrances. In the present case, as I said earlier, the owner of
plot 129 was given, in my opinion, such a treatment which
was more favourable than he deserved and I, therefore,
consider that the decisions of the D.L.O. applied for should
be set aside and are hereby set aside. My decision does
not influence any right which the owner of plot 129 may
have against the owner of plot 127 for the alleged passage
which has been interfered with by the owner of the plot
1927,
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The grounds of appeal read as follows:

(a) The learned trial Judge tried and decided the applica-
tion subject matter of the appeal as if it were an appli-
cation on the first instance and not an appeal against
the reasoned decision of the District Lands Office of
Nicosia.

(b} The approach which a Court should follow in deciding
an appeal of the above nature as expounded by the
Supreme Court in the case of Georghiou v. HjiPhessa
(1970) 1 C.L.R. 58, has been completely disregarded
by the Court.

(¢) The Hon. Court took into account matters entirely
irrelevant and extraneous to the case whilst ignoring
other crucial and most relevant matter which should
have affected his judgment.

(d) The Hon. Court by its judgment in effect condoned
the flagrant illegality of appellant who in accordance
with the evidence of the D.L.O. clerk Mr. Markides
constructed a building within the area of the right of
passage granted to respondent on the 17.7.1972 by
the D.L.O. on the 5.12.1973 whilst the present appeal
was pending before the District Court of Nicosia.

(¢) The Hon. Court completely overlooked the fact that
since the proposed new right passage involves a total
area of 3180 sq. ft. and 175 ft. in extent and is valued
at £1494.— as compared with the total area covered
by the present right of passage which is only 880 sq. ft.
and 100 ft. in extent and is valued at £765.— the only
suitable passage was the one the D.L.O. had decided
and the alternative totally unsuitable.

Counsel for the appellants in arguing this appeal submitted
that the trial Judge nowhere in his judgment refers to any
point of the decision of the Director where in his opinion the
Director went wrong, and he does not even make a finding
that the decision of the Director was wrong. The trial Judge
did not, therefore, decide the case as an appeal under section
80 of Cap. 224 but as a case in the first instance.

Counsel for the appellants also put forward the argument
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that the trial Judge in deciding the case took into account
irrelevant factors and discarded the most relevant ones. He
was influenced by the erection of the new buildings on plot
1927, at the time the case was pending before him, which were
erected in such a way so as to block the 3 ft. wide right of passage
of appellant 1 as owner of plot 129. He did not take into
account that the difficult situation was created by the owners
of plot 1927 and that they should face the consequences. The
fact that the new buildings were erected after obtaining a building
permit is of no significance. The second enquiry was carried
out with the only object to find a solution for the settlement of
the case and since no solution was found the case had to be
decided on the facts prevailing at the time the first local enquiry
took place. The D.L.O. clerk made it clear in his evidence
that had it not been for the new buildings he would stick to his
first suggestion as regards the route of access to the properties
of the appellants.

Counsel for the appellants finally submitted that even if we
accept the route suggested by the D.L.O. at the second local
enquiry as an alternative one, the trial Judge never compared
the two routes in the light of the decision of Censtantinos Nico-
laou Georghiou v. Evangelia HjiGeorghiou HjiPhessa (supra).

The Immovable Property (Grant of Access) Rules 1967,
which were made by virtue of the new section 11(A)7) place
the machinery in the hands of the Director of Lands and Surveys
for the accomplishment of that purpose. Under the said
Regulations and in particular under regulation 6, the Director
after carrying out a local enquiry and after taking into con-
sideration all relevant factors, fixes the direction and extent of
the route of access. In case more than one property is con-
sidered suitable to serve the requirements of the dominant
land, the Director is empowered to make a choice and decide
on which property the right of passage will be created. In so
doing he has to take into account the creation of the least
possible damage, nuisance and inconvenience. Thus, the
Director in determining a right of passage is vested with dis-
cretionary powers in determining private rights. In other
words, the Director is issuing a decision in the domain of private
law. Therefore a District Court in reviewing the decision of
the Director should follow the principles on which the Supreme
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Court in its administrative jurisdiction exercises judicial control
over administrative acts or decisions in the domain of public
law, with the only difference that the District Court in deciding
an appeal under section 80 of Cap. 224, has power to substitute
its own discretion for that of the Director whereas in a recourse
under Article 146 of the Constitution, the administrative Court
cannot substitute its own discretion for that of the Administra-
tion. However, the District Court will not lightly substitute its
own discretion for that of the Director unless there are strong
reasons proved by admissible evidence before it militating in
that direction. As we have already said a wide discretion is
vested in the Director under the law and the regulations made
thereunder to determine, in the first place, as a person best
qualified as an expert the direction and extent of a right of
passage and the Court in the absence of concrete reasons cannot
question his conclusions.
L

In the case of Georghiou v. HjiPhesa (supra) which was the
first appeal of its kind against the decision of the Director of
Lands and Surveys determining a route of access under the
provisions of section 11{A) of Cap. 224 and the Regulations
made thereunder, this Court approved the guiding principles
and factors which were taken into account by the D.L.O. clerk
in arriving at his decision.  In that case at page 66 we read:

“In giving his evidence he stated his guiding principles
and the factors which he took into account in forming his
opinion. Briefly they were the following: The distance of
the proposed route, the creation of a straight route, as far
as possible, and, generally, the minimizing of damage of
the servient tenement or tenements.

The trial Court were satisfied that the Director followed
the proper procedure and that his determination of the
route of the access was the right one in the circumstances.
Having given due consideration to the submissions made
by appellant’s counsel today we find ourselves in complete
agreement with the judgment of the trial Court.”

Having considered the facts and circumstances of this appeal

in the light of the arguments put forward by- counsel we must
say that we agree with the submissions of counsel for the appel-
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lants. It was on the respondents in this appeal to persuade
the trial Court, by adducing oral and documentary evidence,
that the decision of the Director complained of was wrong.
Such evidence is lacking and on the contrary the evidence
adduced proves that the said decision was a correct one.

The D.L.O. clerk in arriving at his first decision took into
account the length of the proposed route, that this route was a
straight one and, generally, the minimizing of the damage of
the servient tenements, as well as the fact that there was a judg-
ment of the Court for a passage of 3 ft. wide over plot 1927
and so only a strip of land from this plot of only 2 ft. wide was
required.

The other material factor which was taken into consideration
by the D.L.O. clerk was that the owner of plot 1926, the second
appellant, had conceded a strip of land of 5ft. wide to the
proposed passage and that the 5ft. strip of land which was
required from plot 132 could not materially affect the owner
of this plot as it is a large building site of two evleks in extent.

The trial Judge instead of making his findings on the evidence
adduced as to where the Director went wrong, findings which
in our view no Court of law could arrive at, on the facts and
circumstances of this case, proceeded in the wrong direction
and made the findings which have been referred to earlier on
in this judgment, most of which are irrelevant and not based
on the evidence adduced.

Before we conclude our judgment, we must reiterate what
has been said time and again by this Court namely, that the
hearing of cases piecemeal is entirely undesirable. The present
case is a striking example why this Court has taken the above
view. If the question of compensation had been determined
by the trial Court together with the question of the validity of
the Director’s decision, this litigation which started more than
six years ago, would today have come to an end. Now the
case has to go back to the District Court to be tried on the
question of compensation payable.

In the result, the appeals are allowed and the Director’s
decision is restored.
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The case-is remitted to the District Court before another
Judge for the determination of the question of compensation.

The respondents to pay the costs of these appeals.
Appeals allowed with costs.
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