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[TRIANTAFYLLIDES, P.)

IN THE MATTER OF ARTICLE 146 OF THE
CONSTITUTION

SPYROS A. MYRIANTHIS,
. Applicant,
and

THE REPUBLIC OF CY-PR*’US, THROUGH
l. THE COUNCIL OF MINISTERS,
2. THE MINISTER OF INTERIOR AND DEFENCE,

Respondents.

{Case No. 14/77).

Legitimate interest—Article 146.2 of the Constitution—Acceptance,

expressly or impliedly, of an act or decision of the administra-
tion, deprives the acceptor of a legitimate interest entitling him
to make an administrative recourse for the annulment of such
act or decision—But such acceptance should take place unre-
servedly and freely and not because of fear of adverse conse-
quences—And must be expressed clearly and distinctly and by
unambiguous conduct—Sub judice decisions relating, inter alia,
to applicant’s temporary discharge from the National Guard—
Applicant in a hurry to be discharged in order to continue his
university studies abroad—Serious doubt whether or not ap-
plicant assented to the said decisions freely and without fear
of adverse consequences for him in respect of delay of his uni-
versity studies—In the circumstances he has not behaved in
such a way as to divest himself of a legitimate interest en-
titling him to make a recourse.

The applicant in this recourse complained, inter alia, against
the decision of the respondent Minister as a result of which
he was granted only a temporary discharge from the National
Guard on December 1, 1976 and was issued with a “certificate
of identity” on December 2, 1976 for the purpose of a single
return journey to Greece, instead of being allowed to travel
by using his passport as citizens of Cyprus normally travel,
being thus free to visit practically all countries of the world.

At the beginning of the hearing of the recourse there arose
the issue of whether the applicant was entitled, in view of the
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provisions of Article 146.2 of the Constitution, to make this
recourse, because allegedly, he has accepted the sub judice
decisions and acted on the strength of them.

It was not in dispute that the applicant was in a hurry to
be discharged from the ranks of the National Guard and to

--leave Cyprus in order to go to Athens where he had to con-

tinue his university studies and to sit for his next examinations
in January, 1977. Counsel for the applicant contended that
applicant has never accepted, expressly or impliedly, the said
decisions and that, even assuming that he has done so at any
stage, his acceptance was not given unreservedly and freely,
but out of fear of adverse consequences for him in case he
had not acted on the strength of the said two decisions.

Held, (1) that though a person who, expressly or impliedly,
accepts an act or decision of the administration, is deprived,
because of such acceptance, of a legitimate interest entitling
him to make an administrative recourse for the annulment of
such act or decision in order that the acceptance of an admini-
strative act or decision should deprive someone of the right to
challenge it by an administrative recourse for annulment such
acceptance should take place unreservedly and freely and not
because of fear of adverse consequences otherwise.

(2) That though the applicant was discharged and left for
Athens on the strength of the sub judice decisions and that
neither when he first came to know of them, nor at any time
later, ¢ven after he had left Cyprus did he, in any way, re-
serve his rights in respect of them and only filed this recourse
on January 17, 1977, in the light of the facts of the case (see
p. 169 post) and the above principles of Law, this Court is
in serious doubt whether or not the applicant has accepted the
said decisions freely and without fear of adverse consequences
for him in respect of his university studies in case he did not
agree to leave the ranks of the National Guard on the strength
of a temporary discharge and to travel to Athens by using a
certificate of identity; and that, therefore, it cannot be held
that, in the circumstances, he has behaved in such a way as to
divest himself of a legitimate interest entitling himself to make
this recourse, which has to proceed to be determined on its
merits.

Order accordingly.

Cases referred to:

Piperis v. Republic (1967) 3 C/L.R. 295 at p. 298;
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loannou and Others v. Republic (1968) 3 C.L.R. 146 at p.
153;

Markou v. Republic (1968) 3 C.L.R. 267 at p. 276;
Pericleous v. Republic (1971) 3 C.L.R. 141 at pp. 145, 146;
Republic v. Pericleous (1972} 3 C.L.R. 63;

Case Nos. 1341/1966 and 2087/1970 of the Greek Council
of State,

Recourse.

Recourse against the decision of the respondents as a

result of which applicant was granted only a temporary -

discharge from the National Guard and was issued with a
“certificate of identity” for the purpose of a single return
journey to Greece, instead of being allowed to travel by
using his passport.
A. Anastassiades with A. Myrianthis, for the applh-
cant. - N

A. Frangos, Senior Counsel of the Republic, for the
respondents.
Cur. adv. vult.

The following interim decision was delivered by:-

TRIANTAFYLLIDES, P.: By the present recourse the ap-
plicant complains, in effect, against decisions of the res-
pondent Minister of Interior and Defence (respondent 2)
as a result of which the applicant was granted only a tem-
porary discharge from the National Guard, on December
1, 1976 (sce exhibit A) and was issued with a “certificate
of identity” on December 2, 1976 (see exhibit C), for the
purpose of a single return journey to Greece, instead of
being allowed to travel by using his passport as citizens
of Cyprus normally travel, being thus free to visit practi-
cally all countries of the world.

Furthermore, the applicant complains against a deci-
sion of the respondent Council of Ministers (respondent
1), No. 15243, taken on September 16, 1976, by means
of which there were called up for service as reservists in
the National Guard, immediately after the completion of
the normal period of their service envisaged by the rele-

vant legislation, those—(including the applicant)}—who .

belong to the 1974 B’ /EXX0. class of conscripts.
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At the beginning of the hearing of this recourse there
arose the issue of whether the applicant is entitled, in view
of the provisions of Article 146.2 of the Constitution, to
make this recourse, in respect, in particular, of the afore-
mentioned decisions of respondent 2, because, allegedly,
he has accepted the said decisions and acted on the
strength of them.

It is well established, by now, in the administrative law
of Cyprus, on the basis of relevant principles which have
been expounded in Greece in relation to a legislative pro-
vision there (section 48 of Law 3713/1928) which cor-
responds to our Article 146.2 above, that a person, who,
expressly or impliedly, accepts an act or decision of the
administration, is deprived, because of such acceptance,
of a legitimate interest entitling him to make an admini-
strative recourse for the annulment of such act or decision
(see, inter alia, Iloplopato Nopohoyiog 1ot Zupboviiov g
"Emxgateiog, 1929-1959, pp. 260-261, Piperis v. The Re-
public, (1967) 3 C.L.R. 295, 298, loannou and others V.
The Republic, (1968) 3 C.L.R. 146, 153, Markou v. The
Republic, (1968) 3 C.L.R. 267, 276 and Pericleous v.
The Republic, (1971) 3 CL.R. 141, 145, 146).

It is quite clear that in order that the acceptance of an
administrative act or decision should deprive someone of
the right to challenge it by an administrative recourse for
annulment such acceptance should take place unreservedly
and freely and not because of fear of adverse consequen-
ces otherwise (sce, [loglopaza, supra, p. 261, Kugtaxonod-
hov ‘EAdnvixdv Avoumundv Atxorov, 4th ed., vol. C, p. 124,
and the Pericleous case, supra—and it may be pointed
out, at this stage, that though the in the first instance de-
cision in the Pericleous case was reversed on appeal in
The Republic v. Pericleous, (1972) 3 C.L.R. 63, there was
not disapproved of, on appeal, that part of the first in-
stance deccision which is relevant for the purposes of this
Interim Decision).

It is quite useful to refer, too, to two relevant decisions
of the Council of State in Greece: In case 1341/1966 it
was stressed that for the assent to an administrative act or
decision to be such as to deprive the person concerned of
the right to make a recourse against it, it must be express-
ed clearly and distinctly and by unambiguous conduct
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from which it is to be necessarity inferred that it was in-
tended to assent to the administrative act or decision in
question; and from the decision in case 2087/1970 it is
to be derived that there must be cogent proof of such
assent.

It has been strenuously contended on behalf of the ap-
plicant that he has never accepted, expressly or impliedly,
the complained of decisions of respondent 2, and that,
even assuming that he has done so at any stage, his ac-
ceptance was not given unreservedly and freely, but out
of fear of adverse consequences fof him in case he had not
acted on the strength of the said two decisions.

The above contention of the applicant was refuted by
counsel for the respondents; and, as there was consider-
able disagreement concerning relevant factual aspects of
the matter, evidence was adduced both by way of affida-
vits and viva voce.

It is useful, at this stage, to refer to the following sa-
lient facts:-

While the applicant was serving as a conscript in the
National Guard he filed, on November 5, 1976, a recourse
(No. 265/76, see exhibit D), by means of which he chal-
lenged the refusal of the Council of Ministers and of the
Minister of Interior and Defence to discharge him from
the ranks of the National Guard. I need not refer to all the
matters which were raised in those proceedings; but, it is
relevant to point out that one of them was that the appli-
cant had already been enrolled as a student of Law at
Athens University and that he was the victim of unequal
treatment because other conscripts of his class had already
been discharged for the purpose of proceeding abroad in
connection with studies at various foreign universities,

That recourse of the applicant was being heard together
with other recourses of a similar nature, by other appli-
cants; the record of the Court for the proceedings on No-
vember 17, 1976, reads as follows:-

“Kog A. Mugidvig due 1ov aitobvra.
Kog N. Xagoahdunovg dud thy Anpoxpariav.
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Kog Xagahduaovg: “Exe éEovoiodomnlii Uno tob
“Trovgyod 'Eowtegmidy ol "Apbwng va dnhdown du
CUUPOVES VEwTéQUS Grogdosng Fa yivouv al dvayxai-
ai dievbetoag nai da Anglotv drnovia T6 drartovpeva
7gdg tolto pérou dote dmavieg ol édvogpovgol oltiveg
¢yévovro dextol eic mavemomima 1 &lg iootipovs dvetd-
1ag oyohls otwvdimote ywedv modg mapoxoiotinowy
FAVERLOTNULOX®Y otovd@dy drodul@owy dvev Gowv xatd
v 30nv Nogubolov 1976.

Kog Muvoiudving: "H dMrwoig 10b ». Xaparaumoug
dmotehel oMyl véev dmbpaoty Ghhe covipow Tig atdat-
peotag xol nagovopiog, aitves ¢ tegpatiototv eig Ty
aegimtoov 10U aitobvrog Tv 30nv Noeguboiov 1976.

O4d fideda va pot Soliy yodvog v culntiow pé tov
“Troveydv 'Ecwtepundy éav dlvavray vé yivouy eidnal
dievdetiosig Bua tov merdanv pov Adyw eldindv negiota-
TEWV.

Kog Xapardumovg: 'Emgquldooopar vo dnaveion
doyéregov ig v MAwow 1ot x. Muoidvin,

Awaoctigiov: “H agooguyt) dvabdirerar dua pveioy
v 20nv Nosuboiov 1976 (9 mp.)”.

{(“Mr. A. Myrianthis for the applicant.
Mr. N. Charalambous for the Republic.

Mr. Charalambous: 1 was authorized by the Mini-
ster of Interior and Defence to state that, according
to a new decision, all necessary arrangements will be
made and all the required in this respect measures
will be taken so that all conscripts, who have been
admitted by universities or other equivalent highest
schools of any countries for university studies, will be
discharged, without conditions, on November 30,
1976.

Mr. Mpyrianthis: The statement of Mr. Chara-
lambous does not constitute a new decision but a
continuation of the arbitrariness and illegality which
will be terminated, in the case of the applicant, on
November 30, 1976. .

I would like to be given time to discuss with the
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Minister of Interior whether special arrangements
could be made for my client because of special cir-
cumstances.

Mr. Charalambous: 1 reserve my right to reply
later on to the statement of Mr. Myrianthis.

Court: The recourse is adjourned for mention to
November 20, 1976 (9 a.m.)”).

Such recourse was withdrawn on November 20, 1976;

" the relevant Court record reads as follows:-

“Mr. A. Myrianthis for applicant.
Mr. N. Charalambous for respondents.

Mr. Charalambous: 1 confirm that the applicant
is one of those to be discharged on November 30,
1976.

Mr. Myrianthis states that, in the circumstances,
he seeks leave to withdraw this case.

Court: Case dismissed as withdrawn with appli-
cant being at liberty to have it reinstated in case he
is not discharged as stated above”.

As a result of the above developments the applicant was
given a temporary discharge on December 1, 1976, in the
form of exhibit A, and a few days later he travelled to
Greece on the strength of a certificate of identity, exhibit
C.

The temporary discharge was given to the applicant by
the Minister of Interior and Defence in the exercise of his
powers under section 9(1) of the National Guard Law,
1964 (Law 20/64), as amended, inter alia, by the Nation-
al Guard (Amendment) Law, 1965 (Law 26/65); such
powers having been delegated to the Minister by the Coun-
cil of Ministers. :

It is not in dispute that the applicant was in a hurry to
be discharged from the ranks of the National Guard and
to leave Cyprus in order to go to Athens where he had to
continue his university studies; and, actually, he had to sit
for his next examinations in January 1977 (see his affida-
vit dated May 17, 1977).
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In the temporary discharge (exhibis 4) there were set
out a number of conditions, one of which was that the ap-
plicant, either at the conclusion of his studies or in case
he comes to Cyprus during the summer holidays, has to
serve in the ranks of the National Guard in order to com-
plete what is regarded, by respondent 2, as the remainder
of the period of his military service.

It is correct that the applicant was discharged and left
for Athens on the strength of exhibits A and C, above, and

that neither when he first came to be in possession of °

them, nor at any time later, even after he had left Cyprus,
did he, in any way, reserve his rights in respect of them;
nor did he lodge any protest in relation to them. He, only,
filed the present recourse on January 17, 1977, by means
of which he seeks, among other things, the annulment of
éxhibits A and C, because he contends that he was en-
titled to a final discharge and to the use of his passport
for purposes of travelling.

In the light of all the foregoing facts, and applying
thereto the relevant principles of law to which I have al-
ready referred earlier in this Deciston, I am in serious
doubt, to say the least, whether or not the applicant has
assented to exhibits A and C freely, and without fear of
adverse consequences for him in respect of his university
stuties in case he did not agree to leave the ranks of the
National Guard on the strength of a temporary discharge
(exhibit A) and to travel to Athens by using a certificate
of identity (exhibit C); therefore, I cannot hold that, in the
circumstances, he has behaved in such a way as to divest
himself of a legitimate interest entitling him to make the
present recourse, which, consequently, has now toc pro-
ceed to be determined on its merits.

Order accordingly.
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