1977 [TRIANTAFYLLIDES, P.]

Febr. 19

IN—I—{E IN THE MATTER OF AN APPLICATION BY ANTONIOS
ANTONIOS MQUSKOS FOR AN ORDER OF CERTIORARI
MOUSKOS

and

IN THE MATTER OF ACTION NO. 696/69 IN THE
DISTRICT COURT OF LARNACA BETWEEN:
ANTONIOS MOUSKOS,

Plaintiff,
and

LARNACA BEACH HCUSE LTD., AND ANOTHER,
Defendants.

(Civil Application No. 3/11).

Certiorari—Allegation of breach of rules of natural justice—Oral
evidence supplementing affidavit evidence—Admissibility—Ana
oral evidence by witness who had not sworn affidavit—Whether
receivable—Sections 48 and 2 (definition of “civil proceeding”;
of the Courts of Justice Law, 1960 (Law 14 of 1960).

Certiorari~-Judge—Affidavit evidence by.

Certiorari—Natural justice—Right to be heard—Does include, in
a proper case, the right to legal representation—Articles
12.5(c) and 30.3(d) of the Constitution—Settlement {consent
judgment) declared in applicant’s presence and thar of his
counsel and recorded by Court—Applicant alleging that he
was no longer represented by his counsel and that settlement
was declared without his consent—Delay in applying—No
complaint by applicant about any misconduct of either his
counsel or of the Judges concerned made to the Bar Council
or to the Supreme Court—Applicant’s version not believed—
Not a proper case in which an order of certiorari may be
granted.

Evidence—Alffidavit evidence—Oral evidence——Certiorari proceed-
ings.

Natural justice—Right to be heard.

The applicant in this case sought an order of certiorari to

100

10

15

20



10

20

b3
W

35

quash the judgment given, by consent, by the District Court ol
Larnaca, in civil action 696,69, on March 31, 1971.

The subjeci-matter of the said action was 2 claim of ths
applicant (as plaintiff) for breach of contract regarding the
paynient of commission and was being tried by the Presideni
of the District Court of larnaca and by a District Judge.

The consent judgment in question was given after the action
was partly heard and in the presence of both the partizs and
their counsel.

Applicam. alleged thai there has taken place an infringe-
ment of the rule of natural justice which required a fair hear-
ing of the particular civil action, at which iz would have been
represented by counsel of his own choice (as ordained, too, by
Article 30 of the Constitntion); and he complained®, in this
Tespect, that on the date when the said judgment by consent
was pronounced he had not been giver enough time to find
another advosate of his own choice, after he had disagre=?.
regarding the further conduci of the case, with counsel wha
was till ther appearing for him. Applicant further coatended
that he nevar agresd to the sctilement, on the basis of whici:
the judgment by. consent was given, or-—in the altermative—-
that he never consented freely to such set*fementi, and that he
was never given to understand by the trial court that he wus
free not to consent to such settlement.

Defendan: 2 in the action and the District Judge concerned
swore affidavits** denving the allegations of the applicant and
the then advocate for the applicant stated that he adopted the
contents of these affidavits.

In addition 1o the affidavii evidence the Court received oral
svidence; and hefore dealing with the merits of the applicatior:
it dealt with the procedural issue as to whether or noi ora!
evidence was receivable on an applicathon for certiorari.

Held, (1) on the procedural issue:

{1} That this Court has adopted the course of receiving
oral evidence because it felt that ir was necessary, in the inte-
rests of justice, to allow oral evidence to be heard in the pre-
sent case, in view of its rather special circumstances; that the

* Sec his affidavit at pp. 107 - 110 poss.
** See these affidavits at pp. 110- 111 and 111 - 112 post, respectivelv.
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main grievance of the applicant was that, allegedly, he was not
allowed by the Larnaca District Court to have a full trial of
an action, which he had brought against the respondents, but
was, instead, forced to have it settled, and had this Court not
allowed him to give oral evidence, by way of supplementing
his affidavit, his grievance, even mistaken, that he cannot get a
fair hearing before the Courts would have been enhanced.
(pp. 114 - 115 post).

{2) That as regards the three witnesses who were called by
the applicant without having previously sworn affidavits for the
purpose of the present proceedings, their evidence was prima
facie receivable in view of the wide powers which are pos-
sessed by, inter alia, this Court, under section 48 of the Courts
of Justice Law, 1960 (Law 14/60) concerning the hearing of
cvidence in a civil proceeding and the present application is a
civil proceeding in the sense of the relevant definition in sec-
tion 2 of Law 14/60.

(3) That as the issue as to whether or not oral evidence
was receivable has not been argued before this Court so as to
enable it to decide one way or the other, the course which has
adopted in these proceedings is not to be regarded as creating
a precedent.

Held, (I1) on the merits:

(1) That this Court does not believe at all the applicant’s
version that, then, a settlement was declared in his presence
and was recorded by two Judges in open Court, in the pre-
sence of two counsel, while the applicant was all the time pro-
testing that he was not accepting such settlement; that it is pos-
sible that the applicant was thinking, according to his own as-
sessment of the case, that the settlement was not as beneficial
an outecome of his action as he had thought that he was en-
titled to, and that, therefore, he felt upset to a certain degree,
but this Court does not believe his version that, in the end,
he did not agree, even thongh after some hesitation, to the
proposed settlement.

(2) That it is, indeed, quite significant that though the said
settlement was declared on March 31, 1971, the application
for leave to apply for certiorari was made only on May 12,
1971: that if the applicant had left the Larnaca District Court
on March 31. 1971, full of indignation because, as he alleges,
a settlement was declared notwithstanding his vociferous and
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categorical refusal to accept it, he would have been expected
to have come to the Supreme Court much earlier, as soon as
he would have had time to instruct counsel for this purpose.

(3) That moreover, the applicant did not complain either
to the Supreme Court or to the Bar Council about what, alle-
gedly, happened on March 31, 1971; that the applicant did not
complain about any misconduct of either his counsel or of the
Judges concerned; and that it would, in the opinion of this
Court, have been very wrong to declare and record a settle-
ment in open Court, fully knowing, all the time, that one of
the parties, the applicant, was no longer represented by the
advocate whe was declaring the settlement, and that such
party wanted the case to be heard and determined and was
refusing to consent to a settlement, as the applicant’s version,
which is not believed.

(4) That though an order of certiorari can be made when
there has occurred a breach of the rules of natural justice; and
that though the right to be heard dees include in a proper
case the right to legal representation, this Court has, in the
light of all the foregoing, reached the conclusion that this is
not a proper case in which to grant an order of certiorari for
the purpose of removing io this Court and quashing the sub
judice judgment by consent; and that, accordingly, this appli-
cation will be dismissed.

Application dismissed.

Cases referred to:

R, v. Lianidlves Licensing Justices, Ex parte Davies [1957]
2 AllER. 610;

Rex v. Northumberland Compensation Appeal Tribunal. Ex
parte Shaw [1952] 1 K.B. 338 at pp. 352, 353;

R. v. Southampton Justices, ex parte Green [1975] 2 All ER.
1073 at pp. 1078-1079;

R. v. Wandsworth 1.J., Ex parte Read, [1942] 1 All ER. 56
at p. 57;

Tonrapis v. Pelides, Liquidator for the Liguidation of the Tseri
Co-operative Society (1967) | CL.R. 5;

General Council of Medical Education and Registration of the
United Kingdom v. Spackman [1943] 2 All E.R. 337;

Regina v. Waking Justices. Ex parte Gossage [1973] 2 W.LR.
529,
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Application.

Application for an order of certiorari to remove into
the Supreme Court and quash the judgment given, by con-
sent, by the District Court of Larnaca, (Georghiou P.D.C.
and Orphanides, D.J.) in civil action No. 696/69, on the
31ist March, 1971.

M. Christophides, for the applicant.
. Nicolaides, for the respondent.

Ph. Clerides, advocate, appears 1n person, as a party
affected by the proceedings.
Cur. adv. vult.

The foliowing judgment was delivered by:-

TRIANTAFYLLIDES, P.: In this case the applicant seeks
an order of certiorari to quash the judgment given, by
consent, by the District Court of Larnaca, in civil action
696/69, on March 31, 1971. ’

The relevant court record reads as follows:
“31.3.1971.
For plaintiff present, Mr. Ph. Clerides.
For defendants Mr. G. Nicolaides.
Defendant 2 present, in her personal capacity and as
director of defendant 1.

AT THIS STAGE both counsel state that since
last evening, they have discussed and reached a final
settlement whereby the defendants will submit to
judgment in the sum of £ 550.- with £ 100.- against
costs, payable as follows:-

(a) The costs shall be paid within five days. Out
of these, £50.- will be paid directly to Mr.
Phivos Clerides in full settlement of his costs
including a sum of £50.- which he had re-
ceived from plaintiff. The balance of £50.
shall be paid to Mr. Achilles, the original ad-
vocate of the plaintiff.

(b) The sum of £550.- in two equal monthly in-
stalments the first payable on the 30.4.1971
and the last on the 31.5.1971.
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(c) Default of payment of any one instalment, will
make the whole amount due and payable
forthwith.

COURT: In the result, we enter judgment in fa-
vour of the plaintiff and against both defendants for
£550.- with £100.- against costs, payable as fol-
lows:-

(a) £100.- within five days from to-day;
(b) £275.- on the 30th April, 1971;
{(c) the balance of £275.- on the 31st May, 1971.

Provided that if defendants fail to pay on or be-
fore the 30.4.1971 the first instalment of £225.-
then the whole amount of this judgment shall be due
and payable and liable to execution on the 1.5.1971.

31st March, 1971
President, District Court.

(Sgd) G.M. Georghiou

1, J. Syrimi, Court Stenographer, 1st Grade, at-
tached to the District Court of Larnaca. hereby cer-
tify that this is a complete and correct typewritten
transcript of the shorthand notes taken by me to the
best of my skill and ability in Act. No. 696/69.

29th April, 1971.
(Sgd) J. Syrimi,
Court Stenographer, 1st Grade”.

The reason for which the applicant seeks an order of
certiorari to quash the above judgment by consent is that
there has taken place, allegedly, an infringement of the
rule of natural justice which required a fair hearing of the

particular civil action, at which he would have been re- -

presented by counsel of his own choice (as ordained, too.
by Article 30 of the Constitution); the applicant com-
plains, in this respect. that on the date when judgment by
consent was pronounced in the action in question he had

not been given enough time to find another advocate of his

own choice, after he had disagreed. regarding the further
conduct of the case. with counsel who was till then appear-
ing for him; the apnlicant contends. further. that he never
agreed to the settlement, on the basis of which the judg-
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ment by consent was given, or—in the alternative—that
he never consented freely to such settlement, and that he
was never given to understand by the trial court that he
was free not to consent to such settlement.

Another ground which was initially raised in support of
the present application, that is that one of the two Judges
of the Full District Court in Larnaca which gave the judg-
ment by consent (namely the, at the time, President of the
District Court of Larnaca) was related to a shareholder of
a company which was defendant 1 in the action, was even-
tually abandoned and, therefore, it need not be dealt with
in this judgment.

When this application was filed it was served, at the
instance of the applicant, on the Attorney-General of the
Republic and on the said President of the District Court
of Larnaca, as being parties to the proceedings, but at the
commencement of the hearing of the application counsel
for the applicant stated that he did not propose to continue
the proceedings in relation to them. As, however, in view
of the nature of the case, very serious allegations were
being made against both the two Judges involved in the
pronouncement of judgment by consent in the action con-
cerned, it was directed by the Court that both of them
should be given notice of this application, and, further-
more. counsel who appeared for the applicant and declared
the settlement of the said action on his behalf was allowed
to take part in the proceedings for the protection of his
own interests.

In support of the present application the applicant has
sworn an affidavit dated May 12, 1971. and he has pro-
duced the whole record of the hearing of action No. 696/
69. including the declaration of the settlement of such
action on March 31, 1971. The subject-matter of the
action was a claim of the applicant (as plaintiff) for breach
of contract regarding the payment of commission.

As it appears from the caid affidavit. the applicant was
initially represented in the action by Mr. G. Achilles. an
advocate from Larnaca. who had to withdraw from the
nroceedings for reasons of health. and then the annlicant
instructed Mr. Ph. Clerides. an advocate from Nicosia.
The defendants in the action (and now the respondents to
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this application) have been represented all along by Mr.
G. Nicolaides, an advocate from Larnaca.

The action was being tried by the then President of the
District Court of Larnaca, Mr. G. Georghiou, and by the
then District Judge, and now Senior District Judge, Mr.
T. Orphanides.

On March 30, 1971, there were heard three witnesses
and the hearing was to be continued on the following day,
when, eventually, the settlement, which led to the makmg
of the disputed order by consent, was declared.

Paragraphs 4 to 10 of the applicant’s aforementioned

affidavit give as follows his version of what has happened

on March 31, 1971:

"4, Tiv 31.3.71 Gpa v évéete viic daduasiag 6
Hgésﬁgo; Tol Amacm]giov Nown)oe Tovg dumyd-
eovg £av xotEAnEay &g otcwﬁnftore Bteuﬁsmaw g

tnotécews. "0 dumydoos T@MV voyouévey ToyLoey:

OMAGY meQl Tivog mfu(’)aauw g vnodtoewg o6
0t dumydoos pov tioyoe Saoayuatevdpevos.

5. "Axodwov tov Aumydgov va diampaypatevetol oup-
6ubaopdy Enevibny xai diepagTueilny moog tov di-
xMyopov pov xoi elyov Eviovov pet’ autoll oTyOpY-
tav el &mroov o Awasmpiov 10 88 Awaomi-
pLov pob mupEoye Adyw TovTou THV edxatgiov vi
ovﬁntﬁom gmi Ssxuls:rrtov usm 101 Aunjydgou pov
10 Ghov Yépa %ot idlav EEmh tob Awaoinoiov.

6. 'Edjlwca gnid; eic Tov Au-:vwogov pov B v
gnetopovy oupbibaopdy. ‘O duxnydeog pov us é-
nhnoopbenoe dn édv div dmodeydunv tov mgotel-
vépevoy ouubiboouov ¥4 dneodosto e v Lno-
Beow, iyd 88 ouviyoa Eupévev pi) dnodeyouevos
oupnbibaopdv. Elnov eic plov onyuly &g wov M-
Y600V Hov Evidmov Teitwv §tu #a firo hutotdxmz
£av U EynotEdelney.

7. ’EnaveA§dvres iz v alfousav 1ol Awtvotyoiov
%ot riQEaué\n]; g owvedpias. 6 Auvmydoos nov
&vepleig ‘r]gxmev OLULAGDY ayy?tcm ArvepaoTurg)-
Iy, Sét vagi@mv v dyyhwny yrdoocy,
dtv avierapbavéuny 1l Eheye. “Tandeltel vob Too-
£8pov 1o Awnatnolov duilnesy el nyv £Linwi-

%y nal elaey On wogorteitoy and Auvaydgos o

duén B2y Morodvdouvy tas ovpbovidg tov.
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10.

4
‘4.

"Axohovlwg 6 Ilpdedoos 1ot Avaomoiov ué fod-
moe: “t §a xduns tvooa % Motoxo;’ 'Andvimea
nol elno. "Agov 6 Auvmydgog pov magnThdy ol
dtv & dunydoov nugoxncr®d va dvabindi | nd-
deais pov L va oxepld © 6 ndpw xat va 6dre
Auenydgov™ 6 ». TTpbedoog pot trévioev du div i
dvvaro v avabakny iy taddeowy, [lagendhesa v
ouveyelg vo pot ddoovy tovAdyiotov mdg dgog
avaboliyy e va Eelpw dumydpov nal pot £d60m
avaboliy 30° g dooc.

“Exoeko avalmiiv dunydoov mhiyy Spog dév 1
dvwidny vo. elow Awmydgov Ths doeoxeiog pou
xmi &néaotoepo els 10 Awaonigwov dnpaxtog. 'Ae-
Eapéwne tic ouvedoiag 6 x. Tpdedoog pé Hodmmos
Tt Enapa ol tob drjymoa 6n pg 1o 307 té dnota
not Edmoe d&v Nduviimy va xdpw tinore. "Exoavé-
Labov 10 almpd pov & évaboliy da va dvwmid
v Sopiom dumydoov aAv Spwg dév Eyévero de-
xtév. "Exopa v oxéfrv vd dnoywptiow dro 10
Awvrootiioov ARG Zoxéginy 6 B fio mgocbokn
apos 10 Awaotiotoy xoi Evol aagéuciva.

Awaortal xol Aumydoa fioyroov drokotling cuvo-
whotvies 618 piv dyyhiioti, 61 88 EMdnveoti. *Av-
telMeiny va duholv Sud ta SuxnyopLxd TV K.
KAnotdn »al ». "Ayxidiny.

"Ev téke sic 10 Awaotiolov, magoveio xoi 1ot x.
®oibov Kinpidn, 6 omoiog ddv elyev elofn dméhie
s Aifodong, £0nhddn & euubibaopnog 6 omolog
gmovvdmnteton @g texpowoy 1, dvev g ovyxata-
Yoeds pov »al yopls va Ero cvvaviosl &g OV
torotrov oupbLbaondv. Mé daroyoftevowy »al pe m-
zoiav elrov eic tove dvrinovs Awootis 6u dewod
Totto Gduiov xal n 88v 0 Béyopm, EEchbawv B2
ghiig duéoewg €ig 10 mpoadAlov Tov Awaomeiov
hepagruobuny pet’ dyavoxtioswg Aiyov Evamov
Toitow ‘Erdpov §.n Edéhaot. &v va xdne Epsowy’.”

On 31.3.71. when the proceedings commenced,
the President of the Court asked counsel if they
had reached a settlement of the case. Counsel
for the defendants started talking about a settle-
ment of the case. and my counsel began nego-
tiating.
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When I heard counsel negotiating about a settle-
ment I intervened and protested to my counsel,
and I had a heated exchange with him in the
presence of the Court, which, as a result, af-
forded me an opportunity to discuss for ten mi-
nutes with my counsel the whole matter private-
ly, outside the Court.

. I stated expressly to my counsel that I did not

desire a settlement. My counsel informed me
that if I were not to accept the proposed settle-
ment he would withdraw from the case, but 1
continued to insist that I would not accept a
settlement. At some stage I told my counsel, in
the presence of other persons, that if he left me
he would be a deserter.

. When we returned to the court room and the

proceedings were resumed, my counsel stood up
and began talking in English; 1 protested be-
cause, not knowing the English language, 1
could not understand what he was saying. On
the suggestion of the President of the Court he
spoke in Greek and said that he was ceasing to
act as my counsel because I was not following
his advice.

. Then the President of the Court asked me:

‘What are you going to do now Mr. Mouskos’.
I said in reply: ‘Since my counsel withdrew and
I have no counsel I ask for an adjournment of
my case in order to think about what I shall do
and instruct counsel’; the President stressed to
me that he could not adjourn the case. I then
requested to be granted at least an adjournment
for one hour in order to find a lawye:, and an
adjournment for 30 minutes was granted to me.

I rushed in secarch of a lawyer but I was un-
able to find one of my choice and T returned to
the Court emptyhanded. When the proceedings
were resumed the President asked me what 1
had done and I replied that within the 30 mi-
nutes which he had given me I did not manage
to do anything. T repeated my application for
adjournment in order to be enabled to instruct
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counsel, but it was not granted. I contemplated
lcaving the court room, but 1 thought that this
would be an affront to the Court, and so I re-
mained there.

9. Then the Judges and counsel began talking,
sometimes in English, sometimes in Greek. I
realized that they were talking about the remu-
neration of Mr. Clerides and Mr. Achilles.

10. Finally in Court, in the presence of Mr. Phoebus
Clerides, who had not yet left the court room,
the settlement which is attached hereto as exhi-
bit 1 was declared, without my consent and
without my having agreed to such settlement.
With disappointment and bitterness I told the
Honourable Judges that I regarded it as an in-
justice and that I did not accept it, and having
immediately gone out, in the court yard, I was
protesting with anger, saying, in front of others,
‘they did what they wanted, I will file an ap-
peal.” ™).

Respondent Loulla Marcellou, who was defendant 2 in
action No. 696/69, swore an affidavit for the purposes of
the present proceedings, on January 20, 1972; the mate-
rial parts of it are paragraphs 3 to 6 which read as fol-
lows:-

"3. Kota wv 81.3.71 peta o dodsioav dvabolny
fiug Tjro Oua 45 lemta Oév &lnmidn dAin dvobokn Umd
100 évayoviog, Totvavtiov 6 Evayov EdMhwce 6u déyetan
10V oupbrBooudy.

4. Tehuds 6 oupbbaopdg adtog xateyeden Tj) V-
auyopeloet tot Awaotnpiov, £dnAdin 6 ‘Elinviot b-
a0 tob umydgov Tol évdyoviog x. Polbouv Kinoidn,
dotg Evioyer m3 Suumydoos tou xai tod % I'. Nurohaidy
dua Tovg Evayopévoug, 00devds EviaTauévou.

5. 'O tvdywv o0déhog dvipepe du div déyeron 1ov
gionuévov oupbiboopdy.

6. 'O &vdyav dnhidg Fheye du Exharoe 6 oupbibao-
nod; du aduaidne dnd v oupbibaopdy drha dev me-
pdlel. Qg mpdg T onpeiov abtd xol £YO fiunv tig yvo-
wng 6w O yevopevog oupbbaondg div ouvigegs elg Tipudg
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ToUg evayop.evou,, dav Ot dev ﬁw Bimpa agx'q, dtv da
eixa duoxohiav va e&q)QGO'OJ mv daoywv doov dgogd
Eu€, Gnug dxvowdi’.

(“3. On 31.3.71, after an adjournment was granted,
which was for 45 minutes, no other adjournment was
requested by the plaintiif; on the contrary the plain-
tiff declared that he accepted the settlement.

4. Finally this settlement was recorded, having
been dictated by the Court, and it was declared in
Greek by counsel for the plaintiff, Mr. Phoebus Cle-
rides, who was acting as his counsel, and by Mr. G.
Nicolaides on behalf of the defendants, without ob-
jection on the part of anyone.

5. The plaintiff did not state at all that he did not
accept the said settlement.

6. The plaintiff was only saying, when the settle-
ment had been reached, that the settlement was to
his prejudice, but that it did not matter. Regarding
this point, I was, also, of the view that the settlement
was not beneficial for us, the defendants, and had
this not been a matter of principle I would have no
difficulty to express the view that, in so far as I am
concerned, it should be set aside™.).

Also, on February 26, 1972, Judge T. Orphanides
swore an affidavit—after he had been served with notice
of these proceedings—which reads as follows:-

* 0 dnogawvépevos Tdxng 'Oogavidnz, dixastis, virv
¢x Adpvarog, doxifomon ol AMyow a £Efg:

1. Elpor 6 "Enagyiaxog Auaotng Adgvaxog & omot-
o5 mogendinoa peta tob éviipov neotdoov tdv Awaoni-
piwv Adgvaxog - 'Appoydotov &v Adpvesn noid 1oz
dxpodosig Tig dywyig tob E.A. Adovaxog ¥’ do. 696/
69.

2. Kotd 10 tehixdv stddiov g dupodoews g -
onpuévng dywyis xol xetémy diedeippatog tavmg &l
xgovmérv . dudomue mogovetdoineay eig 10 Awmaoti-
oLov 6 évayav “Avidwviog Mouuuob usm ob Smmfogou
tou %x. Poibov Kinoidy xaﬁmg smo*ng xal ol svayop.svm
us:m toU dumybpov twwv Gméte xal £dm mﬂn xat HOUTE-
vodgn 6 oupbibaopog 6 nagovaalipevog lg To nQoxTI-
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A0 TG 05 dvw Gyoyils, dgod T Awactiglov £6ebarw-
U1 nwpa Tob Evayoviog xal Tijg 2ug Evayopevng Ot 0
cupbLbaopog witdg Etdyyave Tig Eyxolosmg Tav.

3. O0déhog avianoxgiveton el TV mooypaTriTHTR
G 0 Evdyov dvégege 8,udijnote nepl wy dmodoyfs Tob
glpnuévoy oupububaopod’.

(“I the undersigned Takis Orphanides, a Judge now
of Larnaca, swear and say as follows:-

1. I am the Larnaca District Judge who sat with
the Honourable President of the Larnaca - Famagu-
sta Courts in Larnaca for the hearing of action No.
696/69 before the Larnaca District Court.

2. At the final stage of the hearing of the said
action, and after a break for a certain period of time,
there appeared in Court the plaintiff, Antonios Mou-
skos, with his counsel, Mr. Phoebus Clerides, as well
as the defendants with their counsel, and thereupon
the settlement appearing in the file of the said action
was declared and recorded, after the Court had been
assured by the plaintiff and by defendant 2 that such
settlement had their approval.

3. It does not at all correspond to the truth that
the plaintiff stated anything about not accepting the
said settlement”.).

In my opinion Judge Orphanides was entitled, in view
of the particular circumstances of the present case€, to
swear the above affidavit (see, inter alia, the Guide to
Crown Office Practice by Griffits (1947), p. 83, and R. v.
Llanidloes Licensing Justices, Ex parte Davies, [1957] 2
All E.R. 610).

Mr. Ph. Clerides stated in Court, during the hearing of
this case before me. that he adopted the contents of the
affidavits of Mrs. Marcellou and of Judge Orphanides,
and that he was ready to give evidence on oath, if so re-
quired by me; I did not deem it fit, however, to make a
direction to that effect.

During the hearing of the present application counsel
for the applicant called his client as a witness, as well as
three other witnesses, in order, as he has put it, to corro-
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borate parts of the evidence of the applicant; also, counsel
for the respondents called respondent 2, Mrs. Marcellou,
as a witness. |

Before allowing the said witnesses to be called 1 made
the following Ruling: “Any oral evidence to be adduced
in these proceedings is received subject to the Court de-
ciding at the end whether or not, and to what extent, if
any, such evidence is receivable”.

Regarding the admission of evidence by affidavit in re-
lation to an application for certiorari the following have
been stated in Rex v. Northumberland Compensation Ap-
peal Tribunal. Ex parte Shaw, [1952] 1 K.B. 338, by Den-
ning L.J., as he then was (at pp. 352, 353).-

“The next question which arises is whether affidavit
evidence is admissible on an application for certiora-
ri. When certiorari is granted on the ground of want
of jurisdiction, or bias, or fraud, affidavit evidence
is not only admissible, but it is, as a rule, necessary.
When it is granted on the ground of error of law on
the face of the record, affidavit evidence is not, as a
rule, admissible, for the simple reason that the error
must appear on the record itself: see Rex v. Nat Bell
Liguors Ld.' Affidavits were, however, always ad-
missible to show that the record was incomplete, as,
for instance, that a conviction omitted the evidence
of one of the witnesses (see Chitty’s Practice, Vol. 2,
at p. 222, note (d)), or did not set out the fact that
the justices had refused to hear a competent witness
for the defence (see Rex v. Anon®), whereupon the
court would either order the record to be completed,
or it might quash the conviction at once”.

Lord Denning M.R. reiterated his above view in R.v.
Southampton Justices, ex parte Green, [1975] 2 All E.R.
1073, where he said (at pp. 1078 - 1079):- '

“Finally, the question arose whether it was open to
this court to make an order of certiorari. It was sug-
gested that there was no error of law here on the face

1) [1922] A.C. 123, 156.
(2} (1816) 2 Chit. 137.
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of the record. The error only appears from the affi-
davits which have been produced to this court. Are
they admissible to show the error? I think they are
admissible on the ground that they go to show that
the justices went outside their jurisdiction. In R. v.
Northumberland Compensation Appeal Tribunal, ex
parte Shaw', we considered whether affidavit evi-
dence was admissible, I said®:-

‘When certiorari is granted on the ground of want
of jurisdiction, or bias, or fraud, affidavit evidence is
not only admissible, but it is, as a rule, necessary’.

This case comes within the category of ‘want of ju-
risdiction’.”

In Halsbury’s Laws of England, 4th ed., vol. 11, p. 818,
para. 1559, there is to be found the following passage:-

“Where certiorari is sought on the ground of error of
law on the face of the record, the court will not admit
any extraneous evidence: the error must be apparent
from the record itself. Where certiorari is sought on
the ground of absence or excess of jurisdiction. bias
by interest, fraud or breach of natural justice, extra-
neous evidence of these matters will be admissible,
and indeed necessary, if they are not apparent on the
face of the record”.

At the hearing of the present application no authority
was cited for or against the course of receiving oral evi-
dence when grounds such as those relied on in support of
this application are involved; nor was there any objection
raised against the reception of oral evidence; thus, the
issue as to whether or not oral evidence was receivable on
an application for certiorari such as the present one has
not been argued before me so as to enable me to decide it
one way or the other; therefore, the course which I have
adopted in these proceedings is not to be regarded as
creating a precedent.

I have adopted such course because I felt that it was
necessary, in the interests of justice, to allow oral evidence

(1) [1952] 1 K.B. 338.
(2) [1952] 1 K.B. at 352.
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to be heard in the present case, in view of its rather special

- circumstances; 1 had before me an applicant whose main

grievance was that, allegedly, he was not allowed by the
Larnaca District Court to have a full trial of an action,
which he had brought against the respondents, but was,
instead, forced to have it settled, and I am of the view that
had I not allowed him to give oral evidence, by way of
supplementing his affidavit, his grievance, even if mis-
taken, that he cannot get a fair hearing before the courts
would have been enhanced.

In any event, the applicant and respondent 2, Mrs. Mar-
cellou, could have been ordered to attend the hearing of
the present application for cross-examination, under rule 1
of Order 39 of the Civil Procedure Rules, and if one looks
at the record of their evidence it becomes abundantly clear
that what has happened, through their having been called
as witnesses, is, in substance, much the same; each one of
them referred to his, or her, already filed affidavit and
adopted its contents on oath once again, and was, then,
cross-examined by the other side.

As regards the three witnesses who were called by the
applicant without having previously sworn affidavits for
the purposes of the present proceedings, namely his wife
Christothea Mouskou, his son Christodoulos Mouskos and
Mouskis HadjiMatheou, I am of the view that their evi-
dence was prima facie receivable in view of the wide pow-
ers which are possessed by, inter alia, this Court, under
section 48 of the Courts of Justice Law, 1960 (Law 14/
60), concerning the hearing of evidence in a civil pro-
ceeding; and the present application is a civil proceeding
in the sense of the relevant definition in section 2 of Law
14/60.

Before leaving this procedural aspect of the case 1
should point out that I have noticed in the report of R. v.
Wandsworth 11., Ex parte Read, [1942] 1 All E.R. 56, at
p. 57, that in that case the court, in dealing with an appli-
cation for certiorari, relied on a statement, made by coun-
sel who was appearing for the magistrates concerned, to
the effect that they did not dispute the applicant’s con-
tention that they had made an error, even though they had
not said so in any affidavit filed by them; it does appear,
therefore, that a court, in the exercise of the supervisory
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,urwsaicuon of certiorari, may take into account, for the
surpose of administering justice, everything that has been
established before it.

[ shall deal, next, with the merits of the present case:

it is well settled that an order of certiorari can be made
shen there has occurred a breach of the rules of natura!
ustice; this view has been adopted by this Court in, inver
itlia, Tourapis v. Pelides, Liquidator for the Liguidation
¥ #he Tseri Co-Operative Society, (1967) 1 CLR. 5.

It is useful, also, to refer, in this respect, to some rele-
=it case-law in England:

‘a the case of the Wandsworth, JJ., supra, it was held
thut an order of certiorari quashing a conviction should be
r.ade because the facts showed that there had been a de-
nial of natural justice.

in the case of the General Council of Medical Educa-
‘ion and Registration of the United Kingdom v. Spackman,
1194371 2 All E.R. 337, it was held by the House of Lords,
«ffirming a decision of the Court of Appeal (which had
ipheid as correct a dissenting opinion of Singieton J. in
the Kings Bench Division); that a refusal to hear fresh
evidence had resulted in the non-holding of a due inquiry,
with the result that there had occurred a breach of the
“ules of natural justice and that an order of certiorari
should be granted.

A breach of the rules of natural justice was treated as
a ground for granting certiorari in Regina v. Woking Jus-
iices, Ex parte Gossage, [1973] 2 W.L.R. 529, even
though in that case it was not established in the end that
there had in fact taken place such a breach.

The basic rules of natural justice are “the right to be
teard” {audi alteram purtem) and that “no man shall bc
4 judge in his own cause” (nemo iudex in re sua)—(sec
Marshall on Natural Justice (1959), p. 5, and Jackson on
~{atural Justice (1973}, p. 1).

In the present instance we are concerned only with the
Zirst of the above two rules, to the extent to which it coin-
cides with the right to a fair hearing before a court of law;
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and this is a right which is, also, expressly safeguarded by

. Article 30 of our Constitution. Indeed, as pointed out by

Jackson, supra (at p. 37) “that the rules of natural justice
apply to proceedings in a court of law, for example, is
hardly open to question”.

The right to be heard does include, in a proper case, the
right to legal representation (see Jackson, supra, at pp. 16
et seq.); and this view is echoed in our Constitution, Arti-
cles 12.5 (c) and 30.3 (d) of which provide about the
right to be represented by counsel of a party’s own choice.

For the purpose of deciding whether or not there exists,
in the light of the foregoing, adequate grounds for making
an order of certiorari in the present case I have to reach
a conclusion as regards what has exactly happened on
March 31, 1971, in the District Court of Larnaca, when
there was given the complained of judgment by consent.

In the process of doing so I am, of course, entitled to
take into account the contents of all the affidavits which
were filed in the present proceedings.

As on the basis of such affidavits only, and in the light
of the relevant court record, I would not be prepared to
hold that the applicant has substantiated his complaints in
a manner entitling him to the applied for by him order of
certiorari, I have decided, ex abundanti cautela and in an
effort to afford him every possible opportunity of fully
presenting his case, to take into account too, to the extent
to which this might work out in his favour and not against
him, any relevant parts of the oral evidence that has been
adduced.

Having looked at the material before me in the above
described manner, I am of the view that there was, initial-
ly, some disagreement, in the morning of March 31, 1971,
between the applicant and his counsel, Mr. Ph. Clerides,
about the further conduct of the action in question and,
in particular, as to whether or not to settle it on certain
terms; as a result the applicant—like many litigants who,

- not being legally trained, feel mistakenly that they can

evaluate better than counsel of their own choice the pro-
spects of their succeeding in particular court proceedings
—asked for. and was granted, an adjournment in order to
go and find other counsel to represent him; but, he failed
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to do so; eventually, after a half-hearted attempt to secure
a further adjournment, which was refused in the exercise
of the trial court’s discretionary powers, the applicant did
aliow Mr. Cierides to continue appearing for him.

1 do not believe at all the applicant’s version that, then,
a settlernent was declared in his presence and was record-
ed by two Judges in open Court, in the presence of two
counsel, while the applicant was all the time protesting
that he was not accepting such settlement. It is possible
that the applicant was thinking, according to his own as-
sessment of the case, that the settlement was not as bene-
ficial an outcome of his action as he had thought that he
was entitled to, and that, therefore, he felt upset to a cer-
tain degree, but I do not believe that, in the end, he did
not agree, even though after some hesitation, to the pro-
posed settlement,

It is, indeed, quite significant that though the said set-
tlément was declared on March 31, 1971, the application
for leave to apply for certiorari was made only on May
12, 1971; if the applicant had left the Larnaca District
Court on March 31, 1971, full of indignation because, as
he alleges, a settlement was declared notwithstanding his
vociferous and categorical refusal to accept it, I would
have expected him to have come to the Supreme Court
much earlier, as soon as he would have had time to in-
struct counsel for this purpose.

Moreover, the applicant did not complain either to the
Supreme Court or to the Bar Council about what, alleged-
ly, happened on March 31, 1971. It was stated by his
counsel before me that the applicant did not report Mr.
Ph. Clerides to the Bar Council because of certain legal
advice which he had been given. I do not know what that
advice was, but the fact remains that the applicant did not
complain about any misconduct of either his counsel or of
the Judges concerned; and’it would, in my opinion, have
been very wrong to declare and record a settlement in
open Court, fully knowing, all the time, that one of the
parties, the applicant, was no longer represented by the
advocate who was declaring the settlement, and that such
party wanted the case to be heard and determined and was
refusing to consent to a settlement, as the applicant’s ver-
sion, which I do not believe, is.
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In the light of all the foregoing I have reached the con-
clusion that this is not a proper case in which to grant an
order of, certiorari for the purpose of removing to this
Court and quashing the sud judice judgment by consent.

5 Consequently, this application is dismissed.

I have decided, however, not to make any order as to
costs against the applicant, because I do not want him to
feel penalized for having invited this Court to examine
what took place in the Larnaca District Court on March

10 31, 1971.
Application dismissed.
No order as to costs.
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