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AIKAZTATL (A. AOIZOY, A. AOIZOY, MAAAXTOZ)

IFEQPI'IOE XATZHNIKCAAOT,
- . *Egeociwy,
xara

AZTTNOMIAZ,
*Egeoifiirov.

(Hotvisen "Ecpeo‘ig o7’ dp. 3687).

Howov Ainaroy — IHows) — Tolunvos uidsiors dud 76 adixnua i
dnuocias mpoxlijoews Tav xavoixwy eig Pratampayiac évavriov
dAdjdwy — 7 Aglgor, S1A(Il) 106 [Howxot Kddixog, Kep. 154
@¢ routo érgonononiln tno vot Nduov 59 vev 1974 — T Géua
Tiic mowfis mpwtiotws Géua tob ITpwrobixov Ouxacrnoiov ~
1Idre ddvatar va éndufn 6 *Avdraroy Awxastijpiov — ITgon-
yovufvar xaradizat Epeoeiovtos — Lyuasia atrdy &g iy Emi-
péronow i mowdis — ‘Ynd rog mepiardoes émfinfeioe mown)
dgv ehvar rowdry dove va decarodoyiral émfuflacic éx uigovg
106 'Avwrdrov Awactnpiov. -

dixalwpa édevbépac éxpodocwe ~ "Fmigvldlers nai mepopiouol -
" Agbgov 19 100 Zvvrdyuarog xai Edpwnaixyy Loufacis dd iy
agodomow Ty “Avlgwnivey Awxaiwpdroy.

“Eeotg nartd nowvig.

"Egects Ud ToU eewpylov XarlnNikoAdou koré T Tpumrvou
Trowfis guAckioews THs imiPAindeions Umd Tou *Emapyraxel Aka-
ornptov Asuxwoias (TTowik “Yrébeois Um’ &p. 29813/73) Sk 1o
&Biknua Tijs Snuooios TpokAnoecs TV karrolkewv els Pronomporyics
tvavTiov dAAAwY kaTd TapdPaov Tou &pbpou 51(A)(1) Tou Tor-
vikoU Ka8ikos, Kep. 154 (s Etpomomoinifin Umd Tol Néuou
59/74).

A. Ebruylov kal K. Xar{nNikoAdov, Bi& Tov épeoeiovta.
M. Miyoniidng Sk v Anuoxpariow.

"Anbdpacig*
A. AOIZOY, A.: Ak Tfis apouons Epéosws & Epeoeicwov Trpo-
oPpéARel T Trowny Tpprivov puAcxicews EmiPAnbeions els alrdy
Umrd rou 'Emapylaxkol Akaornpiov Asukwaolas Ty 9nv Oeppou-

* An English translation of this judgment appears at pp. 67-70 poss.
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apiov, 1976, &eou Toapebéybn dvoyfv S1& 1d &bdiknpa Tijs Snuociag
TPOXATIoEWS TV Karoikwv els Pronotrpayias tvavriov &AARAwY
xata woap&Pacw ToU &pbpou 51 A(l) Tou TlowkoU Kdddikos, Keg.
154, &5 ToUTo Erpomoroinfn Umd ToU &pbpou 2 ToU mepi Towikold
KoBikos (TpomomomTikod) Nopou Tob 1974 (Nopos 59/74).

To &v Myw &Biknua Siempdybn Umd ToU Epeoeiovrog, Umd T
816 T& Tou s ToU wara vopov Umeublvou Tiis EpnuspiSos «Me-
onuPpwi» Six Snpogietoecs &pbpov elg aldiy, Tiv Inv *"Oxrowppiou
1975, Uwd 1oV TiTAov «OAA THZ MAAIAM», 16 bmrolov £1é0n
fveotriov ToU TpwTobikou SikaoTnplov s Tekpnplov 1.

'Ev oxéoar wpds 1o iSlov &biknua rpoomeln Emrions katnyopla
tvovtiov TR ‘ExSotikiis ‘Evoupelos «EAAHNIKAlL EKAOZEIZ
FAAYE ATA» iBioktytplas Tis pnbelons épnuepiSos.

Eis & koamnyopnthpov Umfipyov (‘:'(p)(l.Kf:JS Tpeis wanyoplo,
&AA& Srav ol kaTryopoupevor TTapedéyBnoav voyny elg THy TTpdTnV
kaTnyopiav fi xornyopouoa dpxn Stv wpootfiyaye papruplov v
oytoa Twpds Tds &AAas SUo ked oltw ol keTnyopoupsvol &TTnAAS-
ynoov Tv & Adyw KkaTnyopiév.

01 Adyor Tiis TapolaTs tpioecas cos oUtol EktiBevron els i €lbo-
Troinow pfoews xat dvemrTiynoav Ud ToU guvnyopoy ToU Ege-
osiovros elvan:

() Acppovopéveov U’ Sy TGV TPOCWITIKGY ouVnKEV ToU
EpeoclovTos s kai TEW TepoTaTIkGY Tiis Umobloews 1
EmpAndeica UmO TOU TpwToblkov Bikaotnpiou Towd
elvor TpobnAws UmepPoikn kot

(B) To mpwrddikov SikaoTnpiov togaiuéves &méppipe oltn-
ow Tijs UmepaoTrioews dTrws Tpogaydyn nepTupiay Tpds
TOV OKOTTOV HETPIOTHOU Tiis ToIwfs.

‘Qs Eyel Emavadnupdvors dvagepbiy sis Tporyovpévas dogdoels
16 Gépa Ths Towdis slven TpwtioTws Bua ToU TpwTodikou dika-
ormpilov kal TO Awacriipiov TouTo, Sikcuochoyelton vk EwépPn
udvov Oodkis ikavotroingf) o1t § Towd elvan eiTe kKoTapawdys Uep-
PoAikn eite wpodnAws dvemapkns fi fogoAuévn dmod &mdyews
vouikiis &pxfis.

Aéov Sex Tovio) 611 TO Akaotiiplov TouTto &modibea iSnTé-
pov onuaociov el THy Tapoloav Umdbeow xaldm altn &popd
76 Sikadopa Tijs EAsubeplas Tiis Exppdoews, fve TGV GepeMcBiov
BikarwudTwv ToU dvBpdrou T dmola dvaryvwpilovten kol Sia-
cpaiifovtar Ud ToU &ppou 19 ToU Zuvtayparos s Emions kad
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Tiis EUpromraikfis ZupPaoecas Bid iy mpodomriow Tév "Avlpwiviov
DkanwopdTooy, ) otola {oyue els THy Kimrpov Suvdper Tév Siard-
fecov ToU &pBpou 169 ToU Zuvtéypatos, kardmv Tis ynglosws,
Umd Tfjs Bouhfis Tév "Avmirposmey, Tou TTepl Edpoomaikfis Zup-
Bdoews Six Ty wpodomow T&v ‘Avipwmiviv AlkawudTwv
(KupwrrikoU) Népou Tou 1962 (Nduos 39/62). "AAA& kai els Tag
Tpovoias Tou ZuvTdyuaTos kol Tiis ZupPaaews UTdpyouw wpiousé-
van EmguAdters kol Trepiopiopol kad oAy &pbd, koTd THY yvooumy
pos, 16T dvdd oUbeis Sivarren v dugiPdAAn 6T TO Sikadeoua Tiis
EAevBeplas Tiis dxppdoews elvon pla, 6d EAéyauev, eVAoyia, kol fva
yapoxTrpiotikdy olaobfiote ToMmiopduns kowwvias kai Snuo-
KpaTikiis xpas, &v ToUTols Béov Smrws i) TaporyvwpilwvTor kai
ol Adyor 81" ols 1o Sikalwpa TouTo Blvatan va Umek B Sidt vopou
elg dopiopévous TeplopITpOUS Kal KUpoEls dmoTeAowTas duaykala
peTpa Si1d THY TpooTaciov s UMoAfyews ) TAV Sikenospuderiv
Tou ToAiTov, ThHv éduikiv dopddeiav, THY Tpodomiow Tis T&Eews
kat TpdAnyv Tou EyrAnuaros, Ty wopeumddicw Tiis xowoAoyn-
oEws EPMITTEUTIKGY TATpogopIddy, THY Biacpdhiow ToU KUpous
kai Tfis duepoAnyias Tis SikaoTikis tlovolas: kal TouTo Tpds THV
oxomov BlaTnpfioews Evds AoyikolU iooluyiov peraly TolU Sikoum-
paros els Thv EAeuBeplav Ekppdoews kai TGV ouveTraryouévev kabn-
kévTav kal ebfuvédv Tol ToAiTou.

‘H oxerixn vopolernicty Sidralis &mt Tfjs owolas dompiydn 7
karnyopia elven pév TeplopioTikhy ToU Sikeucdparros THs Eheubepias
Tiis ekppdotws, Bty Umapyer dpews elafiynais fi loxupiopds T Biv
Eurritrrer EvTds TV EmiTpeToptvesy TrEpLOPIOUGV.

Kerd iy Sidpreiav Tfis dyopedoecs Tou dwomiov ToU mpwTo-
Sikov SikaoTrplov kad dvamidy pag ofipepov v oyéoel Tpds TO Biux
THis Trowfis & eUmaiBeuTos ouviyopos Tou Epeceiovros Biv fiupioBn-
Tnoe 5T pepika &oomdouoTta ToU £v Adye Snuooebparos dvTi-
Baivouv mpdyuam Tpds Tas Tpovelas ToU vépour kal fkelvo TO
Sofov Trapauével v& dmropaoiadi elvan kard roéoov, AauPavoptveov
U Sy Shwv TGV wepgTankG Tis Umobioews, 1) fmPAnteica
Tow uAckicsws elvan koTagovdys UmepPoliki.

*Evedmriov Tou AikaoTnplou ToUTtou & elmraideutos guviyopos
ToU £peoelovTos £0eoc Wpilopdvous Adyous Tpods UmooTripitiv Tig
glonyniceos Tov auTiis kal drénige 671 & dpeosiwv Biv frpooyebiacs
To oupTépaoua T dmroiov EEdryeTan ik ToU v Adyw SnuooieluoTos,
kal 311 Toio fro dmwdppoia PePiacuiveov tvepyeildy kai ouveTdyn
Umd 1O kpdros WuyoAoyikfls &vTdoews & Owel TAw ouvlnkdv
UTd Tds dtrolag dvripyel TOTe & Epeoeicov kai v el SnpoolevpdTwy
el &AAas tpruepllos. “Qoalrws elonyhfn éT1 170 TpwTdSikov
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SikaoTriplov E5woe peydAny PapUTnTa els Tdg Tponyoupbvas kara-
Bikos Tou fgeotiovtos.

‘O teeceiwv Paplvetal pé Tpels Tponyounbvas katadikes. “H
mpwtn fiTo TOV ‘lotwviov ToU 1973 &e xorredikdobn Sik 1o &bi-
knua Tiis Snpootelosws Wweubddy eibrioswy kaTd TapdPaciv ToU
&pbpov 50 Tou Tlowikou Kdbixos, &v oyéorr mpds Td dmolov ToU
EmepAndn Town mpoorlpov £200 xal dyyvhoews £500 Bk Tpia
xpovia,  Eis Thy iBlav Umédbeow Asiefn U’ dyv kamnyopla Sik
oTaolagTikiy Bnuogievow koTd TopdPacw TV Spbpwv 47(6)
kai 48 ToU TTowikoU Kadikos. *H Seutépo ponyouutvn karadikn
Tou fiTo TOv 'OxTPpiov Tou 18lov ETous &te & tpeoelcov kaTedi-
kagfn waAw Bid 1o &dlknua Tijs Snpoocieloews Weuddv eldfioev
xaré Tap&Poow Tou &pbpou 50 ToU lMowikou KdBikos &v oyfael
wpds TO doiov Tou EmePAiBn TrpbdoTipov £60, 1) Bt Tpith keradixn
fiTo Tév ZewrépPprov Tou 1975 &1e katebikdofn Bi& 1d &Siknua
Tiis Topeupdosws ely doTuvopikty Epeuvav kaTd TopdPacty TV
Gplpowv 122(B) kol 20 ToU TlowikoU KexBikes, &v oyéoer mwpds 1o
omoiov ToU EmefAnfn oty &yyunosws £500 B Tpla ypévio.
Eis v Tpitny adthy meplinrwow éAfphn om’ Sy kal EAAR Uméd-
Begis S1x kaTappévnow ToU SikaoTrpiou. BePaiws 1 mown 1
omola EmPAAAeTon i1 picy Umdbeow elvan wowh ik wapdpaocy
ToU vopou els Ty Umdbeow Exelvny kol oUdels SUvaron vé& Ticopndi
&k Beurépou &v oyéael Trpds TO 18iov dBiknueg, dAAG o TTponyoupdven
kaTadikar elval oToixeiov 16 Omoiov Exel Papivoucav onpaciov
B1& T Empérpnow TR wowdis kal Béov Smws AapPdveran U’
Sy Umd ToU Aikaonpioy, 51671 dmotehouv Bbaly Tis oTdoews
xal ToU cgePaoupoU ToU kaTnyopoupdvou Trpds Tous vopous TiiS
TroArTelas.

“Ocgov &popd Td Bépa Tijs &mopplyews YO ToU TpwTobikoy
Bikaotnplov Tiis althoews mepl Tpocaywyfis uepTuplas U ToU
tpeoeiovros pds TOV oxomdv peTpiaopoU TS Towdis, Emabhn
katéoTn cogis els TO AkooThiploy, & Tév TpoKTIKGY THS UtTo-
bloews, OT1 1 &ydpeuois ToU ouviyydpou ToU pecelovTos Ekdhuye
kot oUolav T paprupicv Thy dmolov fifede v& mpooaydyn
kol ToUTo dwev oubsplag fvoTdoews f) dupioPnThiosws &k pépous
Tfis xaTnyopovoms &pyfis, eupiokopey &1 SpBls TO SikaoTprov
tecopnoev 6T Stv Umrfipyer dvdyxn Tpooaywyfis TolalTg popTu-
pias.

'Ev oyer Shcov TV TelfvToov dveomdy pas oTolyeiwy kaTeAniouey
gls TO oupmipaopa 611, UG T&S TepoTdoEs, ) EmiPAnSeioa Umd
Tou TrpwTodikou SikaoTnpiov wowd &iv slval Tolxiny dote v
SikaohoyijTon fy Eméppaots €k pépous pos els THY Topotgay Umd-
feoty kal &g &k ToUTou §) Epeois &mopplirTeTan.
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This is an English translation of the judgment in Greek appearing
at pp. 63-66 ante.

Criminal Law—Sentence—Three months’ imprison}nem Jor publicly
encouraging vielence on the part of the mhabrtants—Secnon
51 A(T} of the Criminal Code, Cap. 154 (as amended by Law 59
of 1974)—Sentence primarily a matter for the trial Court—Prin-
ciples on which Court of Appeal will interfere with a sentence
:mposed by a trial Court—Previous conv:cuons—]mpartance of,
in measuring sentence—In the circumstances sentence lmposed
not such as to justify intervention by Court of Appeal.

Right to freedom of expression—Formalities, conditions or restrictions
to—Article 19 of the Constitution and European Convention for
the Protection of Human Rights and Fundamental Freedoms.

Appeal against sentence

Appeal against sentence by Georghios Hjinicolaou who
was convicted on the 9th June, 1976 at the District Court of
Nicosta (Criminal Case No. 29813/75) on one count of the
offence of publicly encouraging violence on the part of the
inhabitants, contrary to section 51(A)(I) of the Criminal Code,
Cap. 154 (as amended by Law 59/74) and was sentenced by
Demetriades, P.D.C. to three months’ imprisonment.

A. Eftychiou with C. Hadjinicolaou, for the appellant.
Gl. Michaelides, for the respondents.

The following judgment was delivered by:-

1. Loizou, J.: By the present appeal the appeliant attacks
the sentence of three months’ imprisonment imposed on him
by the District Court of Nicosia on the 9th February, 1976,
after he had pleaded guilty to the offence of publicly encouraging
violence on the part of the inhabitants contrary to s. 51A(I)
of the Criminal Code, Cap. 154, as amended by s. 2 of the
Criminal Code (Amendment) Law, 1974 (Law 59/74).

The aforesaid offence was committed by the appellant, in hlS
capacity as the person responsible under the law for the news-
paper “Messimbrini”’, by the publication of an article therein,
on the Ist October 1975, under the title “OLA GHIS MADIAM”
which- was put before the trial Court as exhibit 1.

Regarding the same offence a charge was also preferred
against the Publishing Company “GREEK PUBLICATIONS
GLAFX LTD.”, the owner of the aforementioned newspaper.
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In the indictment there were originally three charges, but
when the accused pleaded guilty to the first charge the prose-
cution did not offer evidence with regard to the other two and
the accused were thus discharged of the aforesaid charges.

The grounds of the present appeal as they were set out in
the notice of appeal and argued by counsel for the appellant
are:-

(a) Taking into consideration the personal circumstances
of the appellant and the circumstances of the case, the
sentence imposed by the trial Court is manifestly
excessive and

(b) The trial Court erroneously refused an application by
the defence to adduce evidence in mitigation of sen-
tence.

As it had been repeatedly stated in previous judgments, the
question of sentence is primarily a matter for the trial Court
and this Court can only interfere if satisfied that the sentence
is either manifestly excessive or manifestly inadequate or wrong
in principie,

It should be stressed that this Court attaches special impor-
tance to the present case because it concerns the right of freedom
of expression, one of the fundamental rights of the subject
which are recognized and safeguarded by article 19 of the
Constitution as well as by the European Convention for the
protection of Human Rights, which is effective in Cyprus by
virtue of the provisions of article 169 of the Constitution, after
the enactment, by the House of Representatives, of the Euro-
pean Convention for the protection of Human Rights (Ratifi-
cation) Law, 1962 (Law 39/62). But even in the provisions of
the Constitution and the Convention, there are certain formali-
ties, conditions and restrictions and very rightly so, in our view,
because although nobody can doubt that the right of expression
is, we should say, a blessing, and a characteristic of every civi-
lized community and democratic country the reasons for which
this right may be placed, by law, under certain restrictions and
penalties constituting necessary measures for the protection of
the reputation or rights of the citizen, the national security, the
promotion of order and prevention of crime, the prevention
of the disclosure of information received in confidence and the
maintenance of the authority and impartiality of the judiciary
should, nevertheless, be not disregarded, and this for the pur-
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pose of preservation of a fair balance between the right of
freedom of expression and the resulting duties and responsi-
bilities of the citizen.

The relevant provision of the law on which the charge was
based is on the one hand restrictive of the right of freedom of
expression, but there is, however, on the other hand, no sub-
mission or contention that it does not fall within the permitted
restrictions.

In the course of his address before the trial Court and today
before us, on the question of sentence, learned counsel for the
appellant has not disputed that certain parts of the relevant
publication actuwally contravene the provisions of the law;
and what remains to be decided is whether, taking into account
all the circumstances of the case, the sentence of imprisonment
imposed is manifestly excessive.

Learned counsel for the appellant has put before this Court
certain grounds in support of this submission of his and stressed
that the appellant had not designed beforehand the conclusion
resulting from the relevant publication and that this was the
result of hasty actions and was written under psychological
siress in view of the circumstances under which the appetlant
was then acting and in view also of publications in other news-
papers. He also submitted that the trial Court attached much
weight to the previous convictions of the appellant.

The appellant is burdened with three previous convictions.
The first was in June 1973 when he was convicted of the offence
of publishing false news contrary to section 50 of the Criminal
Code, in respect of which he was sentenced to a fine of £200
and bound over in the sum of £300 for three years. In the
same case a count for a seditious publication contrary to sections
47(6) and 48 of the Criminal Code was also taken into conside-
ration, His second previous conviction was in October of the
same year when the appellant was again convicted of the offence
of publishing false news contrary to section 50 of the Criminal
Code and was sentenced to a fine of £60; and the third convic-
tion was in September 1975 when he was convicted of the
offence of interfering with police investigations contrary to
sections 122(b) and 20 of the Criminal Code, and was bound
over in the sum of £500 for three years. In this third case
another case concerning contempt of Court was also taken into
consideration. The sentence imposed in a case is certainly a
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sentence for violation of the law in that case and nobody can
be punished for a second time for the same offence; but previous
convictions constitute an element which is of great importance
in measuring punishment and should be taken into considera-
tion by the Court, because they constitute an indication of the
attitude and respect of the accused towards the laws of the
State.

With regard to the rejection by the trial Court of the appli-
cation for adducing cvidence by the appellant in mitigation of
sentence, since it has been made clear to the Court from the
record of the case, that the address of counsel for the appellant
has covered in effect the evidence which he wanted to adduce
and this without any objection or dispute on the part of the
prosecution, we find that the Court has rightly considered that
there was no need for adducing such evidence.

In the light of all the material put before us we arrived at
the conciusion that, in the circumstances, the sentence imposed
by the trial Court is not such as to justify our intervention in
the present case and the appeal is therefore dismissed.

Appeal dismissed.
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