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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

IACOVGCS M. KOUMA,
Applicant, -
and

THE CHIEF OF POLICE,
Respondent.

(Case No. 422{12).

Police—Temporary promotions and acting appointments—Regulations

10 and 11 of the Police (General) Regulations, 1958—Police
Sergeant—Allegedly performing duties of a higher rank—Applying
Jor temporary promoetion to rank of Sub-Inspector—His applica-
tion rightly treated as an application for a temporary promotion

_under Regulation 10 and not for en acting appointment under

Regulation |1—And dealt with by the Deputy Chief of Police and
not the Divisional Commander—Rightly refused since applicant
did not possess the required qualifications.

Equality—Principle of equality—Article 28 of the Constitution—Police

Sergeant’s application for temporary promotion to post of Sub-
Inspector due to performance by him of duties of a higher rank—

. Applicant never required and in fact never performed duties of a
_ higher rank—Rejection of his application not amounting to unequal

treatment under the said Article as the applicant was never in the
same situation with other members of the police force who were
required to perform duties of a higher rank.

The applicant, a police sergeant, complains against the refusal
of the respondent to appoint him to the post of Sub-Inspector.

By means of a letter dated 21st September, 1972 addressed
to the Deputy Chief of Police, applicant alleged that he was per-
forming the duties of an officer due to the absence of such
officer on account of illness; and after complaining of unequal -
treatment he asked to be accorded justice by his “‘remporary
promotion to the rank of Sub-Inspector according to the Police
General Regulations”™.
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He received a reply to the above letter from the Deputy
Chief of Police where he was advised to try to pass the pres-
cribed examinations for promotion.

Counsel for applicant contended:

(a) That the applicant was performing the duties of a
Chief Inspector to the knowledge of the Divisional
Commander; and since the latter was aware of what
the applicant was doing he had a duty under Regulation
11 of the Police {General) Regulations, 1958 to appoint
him to act in the rank of Sub-Inspector as under this
regulation it was not necessary for the applicant to
possess the required qualifications as in the case of

. regulation 10 which deals with temporary promotions.

(b) That the reply to applicant’s application by the Deputy
Chief of Police amounts to an express refusal to appoint
him to act as a Sub-Inspector and, consequently it was
taken by the inappropriate organ, as in the present
case, by virtue of regulation 11, the appropriate organ
was the Divisional Commander and not the Chief of
Police.

{c) That since other members of the Police Force who
were required to pérform duties of a higher rank
were appointed to act in that rank, applicant has been
subjected to unequal treatment contrary to Article 28 of
the Constitution, because he was not so appointed.

Held, (1) It is abundantly clear from applicant’s letter dated
21st September, 1972 {(quoted at pp. 105-106 of the judgment
post) that he applied for a temporary promotion under regulation
10 and not for an acting appointment under regulation 11 and
very rightly the Deputy Chief of Police treated his application
as such and replied accordingly, since admittedly applicant did
not possess the required qualifications.

(2) 1t is clear from the evidence that applicant was never
required and in fact never performed duties of a higher rank.
So, no question of appointment under regulation 11 or prome-
tion under regulation 10 ever arose in the present case. Con-
sequently, the allegation of unequal treatment under Article 28
of the Constitution cannot stand as the applicant was never in
the same situation with other members of the police force who
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were required to perform duties of a higher rank. (See Republic
v. Arakian and Others (1972} 3 C.L.R. 294).

Application dismissed,

Cases referred to:

Republic v. Arakian and Others {1972) 3 C.L.R. 294,

Recourse.

Recourse against the refusal of the respondent to appoint
applicant to the post of acting Sub-Inspector.

K. Talarides, for the applicant.

N. Charalambous, Counsel of the Republic, for the re-
spondent.

Cur. adv. vult.

The facts sufficiently appear in the judgment of the Court
delivered by:—

MaLAcHTOS, J.: The applicant in this recourse is a police
sergeant and is posted at the Police Headquarters in Nicosia,
The Police Headquarters are divided into four - departments
namely, A, B, C and D, and each department is sub divided
into sections. Each department is headed by a departmental
commander who is a senior gazetted officer and each section is
headed by a gazetted officer who assists the departmental
commander as his staff officer. The applicant is attached to
the Building and Welfare section which is the first section of
department A. At the material time to these proceedings
department A was headed by Chief Supt. Costas Constantinides
and as staff officer in charge of the first section of this depart-
ment was Chief Inspector Costas Socratous. The duties of the
applicant in the first section of department A were to assist the
staff officer Chief Inspector Socratous together with a police
woman who was employed as a typist. On 16/8/72 Chief
Inspector Socratous went on sick leave and did not resume his
duties ever since up to the time of his death which occurred on
the 6th of February, 1973,

After the death of Chief Inspector Socratous Chief Supt.
Tordanous was posted on 9/2/73 in charge of the first section
of department A. By letter dated 2Ist September, 1972, exhibit
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4, addressed to the Deputy Chief of Police—the Chief of Police
being absent on leave abroad at the time—through his Divisional
Commander, applicant complained of unequal treatment and
of his not being promoted to the rank of Sub-Inspector.

It is not in dispute that shortly before the 21/9/72 certain
promotions were made in the ranks of the police force and in
particular a number of sergeants were promoted to Sub-In-
spectors. The Deputy Chief of Police by Ietter dated 27/9/72,
exhibit 5, replied to the above letter of the applicant through
his Divisional Commander as follows:

“The contents of application of the sergeant concerned
dated 21/9/72 regarding his non promotion during the
recent promotions have been noted.

2. In the meantime please advise him to try to pass
the prescribed examinations for promotton’.

As a result the applicant filed the present recourse claiming
the following remedies:

(a) that the refusal of appointment of the applicant to the
post of Sub-Inspector be declared nufl and void and of
no legal effect whatsoever; and

(b) that the omission of appointing the applicant to the
post of acting Sub-Inspector be declared nufl and void
and that whatever has been omitted should have been
performed.

The application, as stated therein, is based on the following
grounds of law:

1. The negative decision and/or omission complained of was
taken by an inappiopriate organ contrary to regulation
11 of the Police (General) Regulations 1958 and section
2 of the Police Law, Cap. 285.

2. The appropriate organ did not in substance exercise its
powers;

3. The above decision was taken in contravention of the
said Regulation 11 in view of the fact that it was con-
sidered necessary the fulfilment of prerequisites not
provided by the said regulation.

4. There was a contravention of the said regulations since,
in the circumstances of the present case and in view of

101

1975
Mar, 22
Iacovos

M. Kouma
v,
CHiEF OF
PoLICE



1975
Mar. 22
Tacovos

M. Kouma
v,
CHIEF OF
POLICE

the fulfilment of all prerequisites provided by the said
regulation, the power provided by this regulation ought
to have been exercised in favour of the applicant.

5. There has been unequal treatment of the applicant since
the power provided by the said regulation was exercised
in favour of other members of the police force under
the same circumstances.

The opposition, on the other hand, is based on the following
grounds of law:

{a) The applicant has no legitimate interest to file this
recourse;

(b) the decision of the respondent was rightly and lawfully
taken after considering all facts and circumstances;

(c) the decision of the respondent was lawfully taken
under Regulation 10 of the Police (General) Regula-
tions 1958 and section 8 of the Police Law, Cap. 285;
and

(d) Alternatively, the decision of the respondent was law-
fully taken under Regulation 11 of the said reguiations.

Counsel for applicant argued that after the 16th August,
1972, when Chief Inspector Socratous went on leave his duties
were performed by the applicant and this was to the knowledge
of the Divisional Commander. In support of this allegation
the applicant gave evidence and alleged that after submitting
his application he saw the Deputy Chief of Police and told
him that in fact he wanted to act during the absence of Chief
Inspector Socratous as a Sub-Inspector. He did not ask to be
promoted as he did not possess the required qualifications for
the post.

Counsel for applicant submitted that since the Divisional
Commander was aware of what the applicant was doing, he
had a duty under Regulation {1 of the Police (General) Regula-
tions 1958 to appoint the applicant to act in the rank of Sub-
Inspector, Under Regulation 11 it was not necessary for the
applicant to possess the required qualifications as in the case
of regulation 10. Regulations 10 and 11 of the Police (General)
Regulations, 1958 read as follows:

“ 10, Temporary promotions
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(1

A member of the Force who is required to perform
the duties of a higher rank may be promoted tempo-
rarily to that rank by the Chief of Police:

Provided: that —

@)

3)

)

()

(6)

il
(N

(2) a vacancy exists in the rank;

(b) in the case of Gazetted Officers such promotions
are made with the approval of the Council of
Ministers (Powers delegated to the Minister of
interior, M.C, decision 768/11.5.61).

Any service in the temporary rank shall -

{a) be deemed to be substantive service in that
rank when a police officer is appointed per-
manently to a higher rank and there is no
break between temporary and substantive service
in the rank;

(b) be subject to the salary scale and allowances
applicable to the higher rank.

Members of the Force promoted temporarily to a
higher rank shall enter the salary scale of the post
at the minimum wunless the Council of Ministers
otherwise directs.

Pension shall be calculated on the salary of a
member’s substantive rank and not on the salary of
the post to which he is temporarily promoted.

:
Where the substantive holder of a rank is temporarily

absent on leave or through sickness, the officer
appointed to perform the duties of the post will not
be temporarily promoted to it, but shall act in the
post.

Members of the Force shall wear the uniform and.

insignia of the temporary rank.

Acting rank

A member of the Force who is required to perform
the duties of a higher rank due to the temporary
absence of the holder of that rank, may be appointed
to act in_ the rank by the Divisional or Unit Com-
mander;
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Provided that -

(a) All such appointments are made with the
approval of the Chief of Police;

(b) notification is sent to Force Headquarters for
the purposes of pay and maintaining records.

(2) Any service in the acting rank shall not ~

(a) be deemed as approved service in the higher
rank;

(b) be subject to allowances applicable to the higher
rank.

(3) Members of the Force appointed to acting rank shall
receive in addition to their pay an allowance at a
rate cqual to the difference between their pay and
the lowest rate for the higher rank:

Provided that in the case of Gazetted Officers
the provisions of General Orders shall apply.

(4) No member of the Force shall be appointed to
acting rank if the period of absence of the holder
is less than fourteen days.

(5) Constables nominated as acting sergeants may wear
two chevrons at all times, but will receive the acting
allowance only when required to perform the duties
of a sergeant. Members of the Force shall wear the
uniform and insignia of the acting rank only when
instructed by the Chief of Police to do so™.

Counsel for applicant also argued that the reply to the appli-
cant’s application by the Deputy Chief of Police, exhibir 5,
amounts to an express refusal to appoint him to act as a Sub-
Inspector and, consequently, it was taken by the inappropriate
organ as in the present case the appropriate organ was the
Divisional Commander and not the Chief of Police.

Finally, he submitted that since in the case of other members
of the Police Force, who were required to perform duties of a
higher rank they were appointed to act in that rank, in the
case of the applicant who was not appointed there has been
unequal treatment contrary to Article 28 of the Constitution.
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On the other hand, counsel for the respondent argued that
it is clear from the application of the applicant to the Deputy
Chief of Police exhibit 4, that he did not ask for his appointment
to act as a Sub-Inspector under Regulation 11 but for his tem-
porary promotion under Regulation 10. So, the reply of the
Deputy Chief of Police, exhibit 5, does not amount to an act
or omission and cannot be the subject of a recourse under
Article 146 of the Constitution. In fact, the applicant by this
recourse attacks a non existing administrative act. He also
argued that the applicant did not satisfy the Court that he was
required to perform the duties of a higher rank, duties which
he was never required to do and in fact he never performed
such duties.

The Divisional Police Commander Chief Supt. Costas Con-
stantinides gave evidence on this point and stated clearly that
after 16/8/72 when Chief Inspector Socratous went on leave
nobody replaced him and the office came directly under his
command pending promotions as there was an idea to fill in
the vacancy if Mr. Socratous did not return back. He did not
ask the applicant to perform the duties assigned to Chief In-
spector Socratous.

The main point for consideration in this recourse is whether
the application of the applicant of 21/9/72, exhibit 4, amounts

to an application for an acting appointment under Regula-
tion 11 or for a temporary promotion under Regulation 10 of
the Police (General) Regulations [958.

The relevant paragraphs of the said application to this issue
are paragraphs 4 and 8 which read as follows:

* TS dvd yeipos cos rapdmrovo slyov ETotuoy &md wohhob,
Bi& v UmrevBupfiow Uubs & EkTeA® ypén kot xodfikovTa
GEroperTivkou Adyw Tiis ouvexous &oBeveics kol xord &preTd
SwxotiuoaTa dmwovolas ToU “Ymeudivou *AfiwpoTikoU pf Su-
vopévou oUbE ko’ EAGyKioTov vi Trpoogépn, GAAK felg x&pit
toydTws EnfikBsv els &mikoupiow Euol 1) &mwdgacis oos v
SvaKoWGo T TE T&S TIPOaYwYds &vaykalouevos oUTws v& AUow
THY CKOTHY pov, kil Trapoucialduevos UroPdAAw Upiv 6T
oudtwoTe Umfipta dyAnpos Seoobfipos xal 6T dvrl Tiis &por-
Biis, Nusiplny Bid wAHiews povov.

* An English transiation of this text appears at pp. 106-107 pest.
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*Emaidn ) (o) fiudv 1oy ebovvaldfiTov "AcTuvopkiv elvan
yepd &md Kavoviopous, Noépous kai Matdtels omiy dOpa
ToU kaffjkovros, oTd omiTi, oThy Gpa Tis dvamaiosws kal
otov Umvo pog dxdpa, Népous ol piotv yid Alkenov kad
Tipwpiav THs &diwios, y1' alrdv Tov Adyov ToAud v& Toapa-
Troveltdd kal v& UmrooTnpiie Tov EouTdy pou oy Edixiav TTou
pou yiveron uf {nTeovrtas olkTov &mod kavéva Tapd pdvov TO
Bixonov Bi& Tis Tpoaywyfis mov els TOv Paduov Tou Tipo-
owpvou "AvBuraoTuvdpou oupgpmves TV “AcTuvopikdy e
viddv Koavowopdv',

It is abundantly clear from the above paragraphs that the
applicant applied for a temporary promotion under Regulation
10 and not for an acting appointment under Regulation 11 and
very rightly the Deputy Chief of Police treated his application
as such and replied accordingly, since admittedly the applicant
did not possess the required qualifications.

Furthermore it is clear from the evidence of Chief Supt.
Costas Constantinides that the applicant was never required to
perform the duties of Chief Inspector Socratous and in fact
never performed duties of a higher rank. Even the applicant
himself in giving evidence did not allege that he was ever re-
quired by his superiors to perform duties of a higher rank. So, no
question of appointment under Regulation 11 or promotion
under Repulation 10 ever arose in the present case. Con-
sequently, the allegation of unequal treatment under Article 28
of the Constitution cannot stand as the applicant was never in
the same situation with other members of the Police Force who
were required to perform duties of a higher rank (see Nishian
Arakian and Others v, The Republic (1972) 3 C.L.R. 294).

For the reasons stated above this recourse fails,
As regards costs I make no order.

Application dismissed.
No order as to costs.

This is an English translation of the Greek text appearing at
pp. 105-106 ante.

“The complaint which is now in your hands had been prepared
a long time ago in order to remind you that I am exercising
the powers and duties of an officer due to the continued illness
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and absence for long periods of the officer in—charge who
cannot offer even the slightest service but by a divine grace
there came to imy assistance your decision to publish the pro-
motions and I am thus bound to end my silence and appear
by submitting that I have never been a troublesome post chaser
and instead of being rewarded I was rewarded by being hit
only.

As the life of us the conscientious Policemen is full of Rules,
Laws and Regulations governing our attitude at the time of
duty, at home, at rest and even at the time of sleep, laws which
speak of Justice and punishment of injustice, for this reason 1
dare complain and give support to myself because of the in-
justice that is being done to me not asking from anyone to pity
me but only asking for Justice by my temporary promotion to
the rank of Sub-Inspector according to the Police General
Regulations™.
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