31pn AexzpPplov [A AO'I-ZOT. A]
1975 '

APIETEIAHE EIlI TOIZ A®OPQZI TO APOPON 146 TOT EYNTAI'MATOZ

M, AIAEH
KAI AAAOQL

v, APIZTEIAHE M. AIAZH KAl AAAQI,

TENIKOT s ;
EIEATTEAEQE Aitnrai,
Amuorlxlinirrmz xara

KAL AAAOY

TOY I'ENIKOY EIZAI'TEAEQYE THEX AHMOKPATIAZ
KAI AAAOT,

Kot dv % altye.

(‘YndBeors in” dp. 370/74).

AeovenTiedy Aixowor — Néopuoig 2bovelug — Tegpariouos dnnpecidr
aitobvtwy d¢ eldindy dorvpuldroy - Aotvopuxse Awvlvrrg
6 Owevepyeioas tepuarioucy tonoBernbeic dmé dpydvov diope-
oléyrtog dnd [lpafixommuariniic KvBeprijgews — Ipdkis Siopi-
ouod enbévros dgydvov dwmdorares xal dvémagxrog — Tomo-
Bétyow Aotovopunot Awvlorrol Enaoye & voradTng mapovo-
piac dote va xoliorarar Svexa talryg vopuxde Gvbmaprros —
1lpdtis Tepuaticuod vmnoeoidy tac gnbévros dotvwouixod Oi-
evlorrod vouuxds dvdmagxros — Adyua tdv de facto doydvaw
dév Byer dpappoyiy.

Hpalwdmnua — Baoixa xpurijoi Sia tdw dnolwy vouponosivar —
Hoakuenanpa i 15%c *Toviiov 1974 -’ Anérvye va voutpo-
aomlfj Pdoee v Torobraw xpurmpiwy — Hepl Tpafuomijuatog
(Eidixal Arardkes) Nouog tod 1975 (*Ap. 57)75) &pboa 2, 3
xal 4,

De facto dpyarva — Adyua vév de facto dopdror,
Awixenrenov Aixatoy = Avinapxtog 7 drvgog mpdkis.

‘H wpooouyy) abmy) otpéperar xatk Tob Tepuatiopel Tdv
URnpeoLiY Tav alThTv Og etddv doTuguidxwy, i Tod x.
XpuodvBou *Avasragiddy & omolog dvepydv &t Béocwe "AcTuvo-
pieod AvevBuvrod Aspeool 30 éyypapou eldomovfoewe, fpep.
29.7.1974 &zeppatige Tabrag.

Zvvenely tob mpafixomiparos e 15vg Touriou, 1974, &
voplpws xatéyov T0 abtwpa tob "Apynyol V¢ Agtuveulxg
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1
Grepooegtivly & the Béoedg Tou &veu voptuou Suxdutaging, Umhd
T60 mpabivorpatinol wubeotdtog xal avrexatestdly nd ol
x. M. Tlaveehidn, ‘O 8¢ tedevtaiog romofétyos Tov . Xpi-
covloy *Avaotactadny elg Thy Oéow 10T TAotuvopxel ArcuBuv
160 Acueoob.

Ot almyral loyvplofnoay 81v %) mpooBaddropévn mpabic Fvo
vouundde dvdmaprtos xal orteprpévy oloudfimots voptxol diwo-
TeMopatos e yevopbvry watd véopuoty Efoualug.

"Ex pépoug tdv xal’ dv 7 afmog & Bonfldg Ievixdsg Eloay-
vyeheds thg Anuoxpating xatéamnos cagy v Baty tig Ilohs-
retoeg, Smhadty, 6t F mpooBuddoutvy; dnbpusts elvat dvundotatos
wal mapavopos, ©¢ mposhlolow éx mposhmou Td Omotov Sdv
éxéurnro EEovalay v Exddion THY v Abyw mpdbey, TepiBanbévrog
iy iStdtyTa Tob daTuvoptrol Awevbuvtob Aspeool ik Siopioped,
fror Sk mpdkewe dmposiag dexis, frg &’ Eautiic fro vouxés
&VUT6OTRTOG.

Td Awactipiov dpol dEntage 7o Tprypasied Yeyovdta xal
the TepuoTdosis Tol  mpakuwompates (I8 oeh. D62-563
The dmopdoewme) xal dveoéply ele Ta 800 Pamxa wprrhpla
S Tév émolwv voprpomoieitar &v mpabudmnua Hror (o) T
odatagTixdy, dhady 7 O 1ol Aaol dmedoyi, EoTw xul cuwmn-
pic T petaforis ok Tav Emnohovuivv abiiv adtis xal (B)
70 TuTtkdY, SnhadT THG voprponoosws g mpakuompaTinge
KuBepvijsewe ouvencela dvayvwptosng tév evepystdv abrig, Gmd
ti¢ Emopévne KuBegviioewsg, EKPINEN, &tu

(o) To Hpabuwbmyue dméruyey va vopepororndf eite Bo-
ozt Tol oboweotinel ¥ Tob tumxel wpirgpion. (VI8
oeh. 564 Tic amogdoeng xodl tov Ilepl vob IMpa-
Ewcomhpartog (Eiduat Awxtdferg) Népov 1ol 1975
1d &p. 3 100 dmolov wpovost &t 76 Hpakexbmype
kot ) Mpaiomnuaroe KuBéovnog obdzpioy voprpov
imbotacty éndxrrvro”).

{B) ‘Emopéveog & Omd the Hpakixomuatikiic KuPepvioewg
Sopropds ol x. Muyanh Hovredidy dg "Apynyol T
'Actovoplag elg dvratdorasy Tol vopipews xaté-
yovtog 0 dElwpa Tolto fro wpdbig dvumbotaTtos xal
gvimapxtos, ) 8% tomoBémoic Tol XpuodvBou TAva-
otaowdn el Thv Béowv “Agtuvoutxol  Aweubuvrod
Acpcood Enoys éx towdtig mapavoplag dote v
xx0lotato Evexa tadtng voptnds avimapxrog. Ove-
paclele 82 8ux Towebrou vopuxdis dvumapntou SropLapod
8tv Jbvatar vi Bzwpnff] &g de facto Bpyavov &N
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31n AexepBalou
1975
APIZTEIAHZT
M. AIAZH
KAIL AAAOQI
r,
TENIKOT
EIZAIEAEQL
THXY
AHMOKPATIAZ
EAT AAAOT

ey e \ v o 3 ~ ’
£Eopotolzan mpbg Tov dveu oldepdc mpafewe Siopt-
-3 ¥ A [ »
opol dvedafovra Ty dounow tév xabyudvrev Tol
mpde tov  voopldpevov &Eoustav (usurpator) ol
mpakeg ToD omolou Sfov va Beewpdvrar vopitdig dvi-
mapxtol pd) mapdyoucat voutxag ovvemetas . (I8¢
Zracworobdon  Abkarov Atewymindy Tlpdewv aed.

196).

(v) Eic mpy mpoxewévyy mepintwow 8&v #dlvato va
loyday, 70 8évpa tév de facto épyavev (I8 Zta-
agworabhou  (Gvewbl) oeh. 104 xal ok, DG6-HEB
TH¢ dToQoatws).

(8) “H énlluwog dnbpaare amotshel npabw dvdmapxtov xal
&g towdTn ddv f80vato vi mapakn dvwonoy dratéhesya
xat 38v loyder Omip abriig 10 Texuplov TG Voo~
Troc. Q¢ €k todrtou Biamorolrar SxoTids W

. awumaptla  TdvV dmdixwv dmopdosmv xal év -mdoy
mepimTaoEL StatdoosTar N axdpwars todtwv. (V133
Todroov Almjorg *Axvpdiosws "Exd. 3w aed. 342
mopdypapog 168).

“Trobéoers wopatebeion:

Adams v. Adams [1970] 3 Al E.R. 572
R. v. Bedford Level Corporation [1805] 6 East 356.

IIpoapuyy.

Tpooouyt) keTd ToU TepuaTopol TV Utrnpediéiv Tdv aitntdv
s €131k &oTUQUAGKWY.

TA. Tomdwos kal F. A, Tewpyloy, 51k tols aitntés.
A. Noukaidng, Bonbds Tevikds EloayyeheUs, Sid Tous kaf’ v
f aitnos.
ATIODAZ]Z*

A. AOIZOY, A.:— Ak Tfis TapoUons aithoews ol oithTal
goutoUvTen Tapd tou AwkaoTnplov Sidtaypa &' ol vd SniouTal
&1t & TepuoTionds TGOV Umpecidv Tev ws ElBikév doTuguidkrwy,
5v EmoToAfis fiuepopnvias 29.7.74, elvon wp&tls vopikdds dwimrap-
kTOs kKol BoTepnuévn oloudfioTe vouwkoU dmoTediouaTos, g
yevopéun kord voopiow Eovucias.

Ol almnral xard TOV oboidbn ypovov Urrnpétouv s elBikol
doTuglAaxes SloprodivTes érrt ToUTw, Suvdue Tou &plpou 30 ToU
Mepl *AcTtuvopios Ndpou Kep. 285.

* An English translation of this judgment appzars at pp. 568-577 post.
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Auvépsl TV Tpovoidy Tou *ApBpou 35 ToU I8iov Nouou, &
"AcTuvopikds AwevBuvtrys Tfis. frapyias, Sivaron v TepuaTion) Tds
Urnpecias oloudfimore eldixou doTugplUdaxes 51 Eyypdoou &lbo-
Tomoews, ko fvepydv ik Béoews "AoTuvouikod AleuBuvrol Aspe-
gou & k. Xpuoavlos *AvacTaciddng &1’ tyypdgou elBomoifosws,
finep. 29.7.74, Ereppdmioe 1&g Utrnpeolas TéY almTév G ik
doTupUALKLY.

‘H mapouca oitnols PoacileTon &l 1dv dxolouBuwy vopikddy
onuelcwov:

1. O 'réputrrm@g T&v Umnpeciddv TV aiTolvTav s ElSikédv
‘AcTuguidiey elvan Trpdtis vopikéds dwimrapxTos kol &veu
oudevds voprkoU &moTediouaTos kol S1i EyéveTo Ud Trpo-
owToy fvepynioavTos KaTd “véopiow” Eovalas.

2. "H Uwd ToU kuplov Xpuodvlou 'Avaotaciddn &oknois Ty
£touoiév ToU AcTuvopikou AtevByvroUu Aepecol jﬁ-ro Kordx
TV oUc1BT) Y pdvov Trapdvopos ke &1 & Bioplouos TouTou
s "AcTuvopikot AleuBuvtol Asusool yéveto UTrd Trpood-
Treov dvepyNodvTwy KaTX voopiow ttouaias kalf/f) Upaprayiis
touoias kaiff) Umd Tpoodmwy &Tiva doTepolvTo olaodn-
TOTE VOUIKT]S UTrooTdoews kaiff] voulpou &puobidTnTos.

’Enpoviofeis &k pépous Tév ko’ v A alfmnois & edmaldeutos
BonBos Nevikos EloaryyeheUs Tiis Anpokporicas katéotnoe cagf) Thy
ftow Tiis Tlohitelas éml Tév &yeipopdveor els v wapougoay Umd-
Qeow voukév BepdTow, BnAadt, 6T ) TrposPBaiioubvn dmdpaois,
ehvat dvumrdoTaTos kad Tapdvopos, s TpoeAfolUox K TTposTTOV
70 dmoiov Biv ExéxtnTo #ovoiav v& kSwon Tiv &v Adyw Tpaly,
mepiPePAnbivtos v iB1dTnTa ToU ‘AcTuvopikol AeuBuvTtoU Aspe-
gou Bix Sopiopoy, fitor Six wplsws Snuooias &pxiis, fims &’
tauTiis fiTo vopkdys dvumdoraTos.

Qs Tpoouids dvigepe & eUTraibeutos Biknydpos TEW alTnTdw,
els T mpokeipdvy mrepimTwow, dugpdTepon of SikBikor WAeupa,
ouppwvouv Erl Tiis vouikils Béoecos, Topépeve 5 v Taobi To
Awootiipiov i Tiis opBéTnTOs TAV Ekgpacticiv &mdyewy kal
kot GrorovBiow va Siardin Ty dkUpwotv Tijs TpooPaiiopévns
a&mopdoews ¥apw Tiis voppdtnTos xed s &robdoews Sikanooivns
el Tous almTds, GUpara Tiis Tapavopics.

"EmmpoctéTes wpbg'-rc‘xg &hiohdyous dyopedoers £TEn, & oup-
goovov, Evimidv poU dkTevits beAfTn Tol BonBoU evikou Elooryye-
Abws o wpds Tds Nopwds "Emimrrdoss Tou patikemhucTos Tiis
15ns “lovAiov 1974 mepitxovoa Eyypaga kal aroryeia &rva f150-
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31n Aexepfpiov
1975
APIETEIAHL
M., AIATH
KEAT AAANOL
y.
TENIKOT
EIZATITEAEQZD
THE
AHMOKPATIAZ
EAT AAADT

vavTo v& droTEAEcouUY TO TpcryparTikoy UTrdPalpov Tiis Tapouaors
Umrofioews. ToUTo ouvdBsr rpos Tous foylovtas AwaoTikous Ka-
voviopous ol THY dkoAoufoupévny TakTikYy &g Sporra AloknTikijs
Aixenoolvng, els 88 thy Umdbeow Adams v. Adams [1970] 3 All
E.R. 572 el THv oeh. 578, &is Thv dmolow 84 yivn dvagopd kai
&pydTepov, &piBuds yeyovdTwy Snpocias uoews EBnAcdinoar ds
ouvppavnBévta U1md TGV Siknydpwy i &medeiybnoav &1 éyypdpow
TrapovoiacBiurey ik ouugavou.

*E8e1 ducws &1roxs yive, &v ouvdye, dvagopd els dplouéva yeyo-
véra, Tpds KoAuTépaw Karoavdnow T&v dowv B& Aeyxfouv.

‘O Xpuoavbos *AvaoTaciddng kareixe Tov Babudv Bonfou "AcTu-
véuou &tav v 15.3.73 81’ &mogdoews ToU “Yrroupyikod ZupPou-
Aou *Ap. 12.192 Erepuaiotnoav of Umnpeotar Tov, cg kal dAAwy
peAdiy s “AoTuvonkiis Auvduews, Tpds TO dnudciov oupgépov.
‘H & Ay dmdpaots mpooePAnin Six wpooguyifis évamiov Tou
*AvertédTov AikaoTrpiou, dAAd Btv elye dxupuwdii §i dverAnf xord
Tévra Tpds TV TapoUoay Umddecv oUoimdn Xpdvov.

Thy wpwlav Tfis 15.7.74, &edniain mpoalikémnua opyovwbdiv
kel koBodnyodpsvov Umd £ ‘EAAGSos &licopomikdy oiTives sUpioxov-
To fv Kimrpw &' Ummpegiov eis T "EGvixiy Opoupdw, 1 18puoig
Tiis dmolas &s dvapépeTon els TO Tpooipiov Tou “I1GpuTikou aUTiis
Néuov (CAp. 20/64) xatéorn dvaykada ACyw TpoopdTwy TOTE
yeyovdTwy  dmws UmoPontf Tés ToxTikas Suwvdpers Ths Anuo-
kpatias ftor Tov TTpotdy aUTis kal Tas Auvdpers "Acpaistas Tiis
Anpokpatias el OAc T& &voryraia pEtpa Bix Thy &puvew olrtiis™,
*AmoTeAel 88 Tpayixfy dvtipaow o1 povddes Tiis Auvdpewss auTiis
mponTodotnoay kal Emoanfav Umd Ty kaBobfjynow TéV dlico-
HOTIKGV TV TrPWTEUOVTO poAoY, &V ouvepyodiq HeTd Tfis Tapa-
vépoy dpyovioewys EOKA B kol Té&v oltiis fvémiwy povddav, dik
T Prajav dvorporiv Tfis ZuvtaypaTikiis Télews kol T UTo-
ooy Tiis UmooTdosws altiis TauTns Tiis MMohTelas. Ak Tijg
¥pnoipotroimotws dvnkovoTtou Plag, Ermrikevrpov Tiis dmoles fiTo 1o
TMpoedpikdv Méyapov kal & els alrrd eUpiokopevos KoTd ToV Xpovov
Exelvov vopipws EkAeyels Tlpdebpos Tiis Kumploxiis Anuokpatiog
*Apyetrioxotros Mokdpios, &veTp&mn Tpocwpvdds fi ouvTaypaTi-
ki) Tals. ‘O B¢ Tipdedpos Biaowlels katépuye els Tldgov xai
txeifey el 1O ERworepikdv doyoom{opevos Bk Ty dmokoTdoTaow
THis voppdTnTos &v Kimpe.

Aty elven dvtds TEWY oxomrddv Tis TapolaTs dog&aews 1y dvapo-
p& &g Tds Tpayixds ouveteias Si& Tov TOTrov Tou &y xelpripaTos
txefvou, &pkel Spoos va Aexij &m &meTédeos 70 mpdoxnua Etwdev
eloPolfis, ATis fiplaro Tds Tpwivds dpas Tis 20.7.74.
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T 231v “lovdiov 1974 kai kaf' &v ypavov Té & Tiis Toupkikiis
- eloPorfis &maxdrouba Tponcovilov [ogepdv TO péAdov TiiS péxer
ToTE eUTUXOUons Nijcou, & Nixkdhaos Zampaw, dotis dviAaPe THv
TpoeBpiav Tis AnpoxpeaTtios fjTis dvetén, dg EAéyln, els alTov Ud
Tév "EvomAwy Auvdpewv, aitives Emexeipnocy 16 mpalkdmTnue,
TapnThln Tis mpoedpios kol &vehafe xobnkovta & Tpdebpos Tifs
BovAfis Téwv Avmirpoccomev k. [AaUkos KAinpidns. "Hon elye
tgmTevy B ovugovia kartamavoews Tou Tupds fiTis BiEAGuBove
Tpévolay Tepi Tiis ouykMoews Sicoxéyews &v Meveln. Kod' ov
XPOvoV TPWTapXIKOY péAnpe TOV TavTwy fiTo vd meplowli om
f8vare, dmehbovTo ol aitnTai dvid &\hor elyov 1iB6n Biopiob &g
Otoers Eldikéw *AcTupuidxowv.

? M v kaTodnin Tis els ouptripaopa G Tpds THY vOUIMOTNTA
fi uf) Tiis émbikou &mopdoews, mpéwa, v TpdyTols, Vi SlomoTw-
folv of vopkai Emmrredaes ToU TrpalikomriuaTtos kol &dv EBnmi-
oUpynoe bikatov i &x1.

Karrée Ty vopoAoyiav kal Tds fecopias wepl 16 Afkonov, BUo elven
& Pacikd kpitfipla Sid Tév dmofwv vompotroitan fv mpokikd-
Tua.  TO TpdiTov, TO ovolacTikdy, elvon ) Umd ToU Acol &rro-
SoyM, EoTw kai clTnpdds, THS MeToPorfis kal T Emikahoupveoy
vopikGv &Gy adrTiis, wkai TS SeUTepov, TO TUTTIKGY, THS VOMIMOTTON-
Tfjoews TpatikorrnpaTikiis KuPepvnioews ouvemrsig dvoryveopioecs TG
dvepyaidov T, Ummd tiis Emopéuns voplpou KuPepviioews. Aéov
808sv Omrws EteTaocfolv T TpaYHaTIKE yeyoudTa kai ai meploTé-
oels ToU TpatikotTpoTos Sik va drovTndij TO TiBéusvoy EpddTnpa,
koard moéoov f mpalikoTnuaTiky ETIPOAT ETEkp&ETNOE VOUIKES G
yevoudvn &moBekTh i s TuxoUoa Tiis olwmneds éykplotws Tou
Aciou.

‘Eyévero 1idn dvapopd els Tov Plonov Tpdmov EkBnAcorws Tou
mpatikotiuatos Ty Tpwiov Tis 15ns lovAfou. CEmePAiBn ko
épnpudodn xot' clkov meplopicuds ToU mAnBuouol Ti)s Nrjoou,
Ecupionl Biopov SrxoThparos B’ dyopdv Tpopiuwy &' &melAd
ExTeAforas, Gvev TrpoeiBoTroifiosws oloudfimoTe TapaPdTov Tiis &v
Adyw &mayopeUoes péxpl koi Tiis 1705 "lovdiou. ’Ecuvexictn 8¢
&md TS dmoysupoTivds péxpl TES TTPQTAS TRWIvdS Gpas, MEXP!
kad petd 1w Toupkikiy eloporfiv. “Ymijple &vrovos dvrioTaocis
ToooV UTO KpaTikév Soov kal Axikév Suvdpewv, “Ymiiptav ToAv-
dpifpa Bupora, vekpol kal TpavpoTtion owverreigq ol mpakikom-
porros kol Tifs &kdniwlelons dvmioTdosws.

Té wpolikomnuarikdy  keBeotdys TpoéPn els  ToAuvapiBuous
oulAfiyels TpoodTev Sk TToMTIKoUs Adyous oltives Spcws &ob
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fnoav EAelfepor &ua Tf Toupkiki] eioPoli] xal Adyw abris. An
pootor UéAAnAol kaTéxovres UnymAds Béoels eis Ty KuPepymTikhy
Utnpeciav, @s kad & vopipws kaTéxwy 1o &tiwpa Tou *Apynyou
THs ‘Acrtuvoulas, dmepoxkpivinoay ik Tiis Bloscs Twv &vey voplpou
SiaBikoolas kol dvtekoTeoTéfnoay OO &AAwY &varyyEAAoUEVWY
51& 1ol padiogovou. "0 Timos Erédn (o Aoyoxpioiav péypr Bé
Tiis 23ns “lovAiov fxnddopdproay Sid plow fuépay pdvov, fiTor Thv
19nv ’loudiou, Téooapes ik TGOV Sfka fuepnoiwv tpnpepiBuv.

Qs fito guawdv, &md Tiis oTiypfis TS eloPorfis, | Tpocoyh
kol af Suvdpels ToU Aaou EoTpagnoav Tpds Tov Elwlev kivBuvov,
Aty Blvarron Aorrov vi Aex B 6T kord THY Sidpkeiay Tou PporyEos
piov g | & ToU TrpalixonfipaTos wposhBoUoa tfouvoia karhplwee,
Paoea Tév Spxdv & SrexrpuTTe ked TV Evepyeitv TG, V& VOUIUO-
TomBi} o Eyouoa Aaikdv Epetopa ) &5 yevopévn Umrd ToU Acol
&moBiekt), EoTw kal olotrnpdds, Taptpeive B¢ uéypl Téhows Eévn
Tpds aUTdv.

Koré Tds yevikés mapadexTds dpxds ToU Awxaiov fito drapal-
TnToy, Tépaw Tiis UmoToryfis, f) fvepyds dmoBoyr, i f &wiuovos
uakpopdvios kal tvouveldnTos giemn Umd xaroAAfAovs uvBrixas,
kai Stv Umrfiptow of xatdAAnAor guvbijken Sik v d08f] 1) eUkapla
v EkBnhwbi] v 6& kdnAolro TroTé, dvoureibnTos dvaryvapiois f
olTmpdys  Ekdniolpevos oePacpds ToU  mpalikomnuartos. Adv
kerreopbwoe 1y Pradws EmPAndeica 8iAncis va Eumvelon Tov o
Pooudv kel THY Umaxofy mpds Tas &llas &Twags mexodeiTo alTy
v& Tiis &voryveopioBolv Umrd ToU kowwvikou ouvdAov.

*ArrEruyey Eropduss vé vopipotroind} 10 mpedikdmmue, il T
Péoer ToU oloraoTikou xpitnploy, fitor Tis Emxupotws aUToU
Umd Tis Maikils ouveilbfosws,

‘Qs pds Thy EEéTacw ToU Eyeipoptvou BéuaTos UTd TO Wpioua
ol TumikoU xprrnplov, elvan &pretdv Bid Tous okomous TS Ta-
povons Umobloews va dvapepbi] STt & "Apxnyds Tits 'Acruvoplas
o5 kel &Ador dEwpartouyon Tis AnpokpoTios kal dAAwY fukpaTi-
kGv dpyaviopdy, Ednbnoar elbus G ol émkparouoal cuviijka
EméTpeyav ToUTO v& ovueyfoouv Tas Umrnpecias Tewv dveryvipifo-
pbvou olTw TOU &wmootdTou Tiis &mouokpUvosws Twv. Adv
Blvaren ouvendds v Asx8ij &m f) wpokikernueTikny Kupépymors
dvopuporoifiBn ouveTeiq &varyvewploews TGV Evepyaiiv olriis UTo
Tiis Erropévns voulpou KuPepriioews, kal Touro, Péfaa, Emmpoodé-
Toos Twpds THY yevopdvny fi8n SiarioTwow Tiis dvnidphorws Tiis
Aaikfis ouveidfjoews.
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‘EmmpootéTas Tpos T& s &vew, Eynelodn Umod Tiis BouvAfis Tév
*Avtirpoadmav Nopos, & Tepi Tol Tpatikorripares (Eldixad Al
TaEeis) Népos tol 1975), CAp. 57 Tol 1975), S1& 7ol émolov,
mpovoeiton 81 (&pbp. 3) 1o mpalikérnpe kai f) TpatikaTTnuorTIK
Kupépymois olBepicy voupov Umdotacy ixikrnvto”. Qs dvopk-
peTan el THY ouvobelouoay THY katdBeow Tou Nopooyebiou elg
ThHv BouAny, alTichoyikiyv ExBeow, “okomds ToU vouooyebiou fiTo
| &woxkordoTaols Tiis Sid ToU Tlpoadikemfiparos Siarapayfeions
twopou T&lews, & Tijg éopcxpuoyng cruuq:c.ovoos wpds T Boypx
Towdp Tiis &pxiis TS o-uv'rayucmms voppoTnTos Kol THig MM
dvaryvewpioses, ocuppoves Tpds TO Bdyue Zripoov, Ekvduwy
KaTaoTaoewy Snutovpyneictv Bia wapavduou Plas koTd THY
Sidprerav Ttou TlpatixomrnuaTos”. “Hxohoubnfnoav 8¢, mapduoia
TRonYoUpeva s * &v TaAllg 51 Tiis Ordinnance Tijs 9ns AdyoU-
oTov, 1944, &v oytoem mpds Tas Trpdleis Tiis KuBepviicews Tou
Vichy xai & ‘EXAGE Bid s ouvvexmixdis mpdlews 58/1945 &
oytoel mpds T& KaTd THY Ewoxtiv Tiis ExBpikfis kaToyfs vopole-
aata kad S1& TGV ouvToxTikGY Trpdtecov &wd 1.8.1974 Ews
1.8.1974 xal 10U A’ ynolopoTos Tiis E' "AvaBecwpnTixiis BouAfis
Soov deop& Ta vopoleTinoTa kal pdlers kaTd THY Sidpreaiav TS
Siwraropiog &md 21.4.1967 Ews 23.7.1974”.

Mepautéper “ TpatikotrnuaTicg Kupéprnois” koatd to &pbBpov 2
ToU o5 Gvad vopou onualver  ToV kaTd Td TpafikdTnua dvehoPov-
To SUTIOWTOYHOTIKGS kal Trapavdpess T Asrtoupynue Tou Tlpo-
£8pov Tijs AnpoxpaTios s kal Tous UT clrToU VTIoUWTXYBATIKGS
ko Tapavduws Soplodivtas “Yroupyous xai oV Ygutoupydv kad
mepthapPaver wav péhos abTiis”. ‘Emilons 8¢ kaTtd T4 &pbpov 4
“Tp&tis Tijs mpatikomwnpomixiis kuPepynoews yevopdvn U’ cliTiis
kot ErrikAnow fouvotdv fi kebnxdvtwy alrrfis elvon dwrmdoraros
kol dirrapkTos”.

‘Emoptves & IO Tiis TipatikornuaTikiis Kupspyfioews Siopiouds
ToU MixamA TTewteAidn s *Apxnyol s "Actuvopics els dvrika-
TéoTaow 1ol voulpws karéyovtos 1o &liwpa ToUTto fito Trpdlis
dwumdoTaTtos kad dvimapxTos, §) 8¢ TomobéTnols Tol Xploevbou
‘Avactacidldn els thv Ofow ‘ActuvopikoU AluBurtolu AgpesoU
Eraoye &k ToxUTng Tapovopios doTe va kobloTaTo Eveka TaUTRS
vopikéds  dwirmropktos. ‘QOuopcofels 88 Sik  TooUTou  voIKGSS
dwmrépkrou Blopiopoy, i Bvaran va BewpnBf s de facto
Spyavoy, AN’ G Traparnpei kKol & ZTacwédmrovhos els TO Alkoiov
AronenyTikéy TTpdiecov, oeh. 196 Eopolotren pds TéV &veu oUdepids
Tpétews Siopiopov GuahaPoiTa THY Eoxnow 1Y kalnkdvrwy fiTol
Tpds TOV voopi{duevoy Etousiav (usurpator) ol wpdtess ToU dmolov
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Béov vd BecopdvTal vopikéds dviTrapkTol Ui Tapdyouoar vopikdg
ouvetrelas”.

"Hto pavepdv &T1 & &v Adyw Siopiopds dmetéAel &pecov Trpoék-
Taotv Tiis dmomelpos Praios dokfoews Etovolas dmoTuyouons &v
TEAet. Qg Exer B¢ Aexdf] (18e Kuplodrouhos ‘ENAnvikdv AloiknTi-
wov Afwaiov, Téuos 205, osh. 370) “d' & &moTuyolons 'Emova-
oTéoews & E olriis TpoeAdovTa ‘Spyove’ BewpolvTal yevikds
s ogetepiotal Tiis flovcios B10 xai al f mwpdlas’ alrdv elven
vouIkés dvioyupol dnAadny dvuapkTor”.

"Avappipdiews 8t 1y ds dvw &pyn loyue a fortiori xai efs Tég
TepiTrTEdoEls dmoTuydvTos TpatikomiipoTos kol pfy fmkporiioov-
TOS VOUIKGS.

"AMG Bfov Omws EteTaoBi) fdv fBlvaro vd loylom eis Thw
mpokelpémy TepitTwow 16 Soypa Tév de facto Spydveov.

‘Qs dvaptpeTan els O Umd ToU EtacwomolAou (&vwb) oehis
194 — * "ANA& Adyor xoweovikiis TéEews kal evoTabelos E5nuovp-
ynooav fidn moAoudBey THv Oecopiav T&v de facto dpydveov, THY
bmrolav elofjyoryey & ywwotds lex Barbarius Philippus, 6 pudpicas
ThHy TUYTY T &mopdosww, Tds dmolas eESwker ¢ U TO Svopc
ToUTO pepaios Sothos, & oToios kaTwpbuwoe vi dvopacdi wpalTwp
kai EmoTeleTo Toapd Ty, &t vopiuws elye Siopoti. OUros
£0ecopnin B1& ToU dos &veo vépou & de facto dpyavov kol of wpd-
ters oo ETnprifnocy Eykupol. T Gewplov TobTnv, 1) dmole
owdudleTal Tpds T voukny &pyiv, O ° 1 xown mwAdvn Snpi-
oupyel Bikenov’ (error communis facit jus), TaptAaPe kal TO Bior-
knTikdy Slkatov, Sik Ty kaToxupwow Tiis oralepdrnTos kal Tiis
dogadeios TGV £k Tpdiewa Tdv SioknTikGv dpyducov Snuoupyn-
Bei0év karaoTaoewy, Yépw mposTacias T&HY Eml Tf Pace Towv
KoTaoTéoewy TOUTWY ouvadAayévtwy ToAiTdy, Tols dmolous Biv
elvar OpBov v& PAdym 1) Trepl 1oV Biropiopdv Tol Bnpociov dpydvou
Utdplaca dvewpaiia’.

Aid va loybom) Suows ) s G Gecopla, ** Béov, g’ fvds plv va
ouwiotd ‘Biopiopdv  elhoyogavty’ (investiture plausible), &g’ été-
pou &t v& phy Tdoyn mTapavopiav Toiirny GHoTe va kabloToTan
gvexa ToUTNS voRIkS dwintapkTos”. Kol ds meponTépw dvagépel
6 Ztaocwomoudos els oeAlba 196, “{ &woix ToU slAoyogovols
Siopiopol Séov vé AopPévnTen UTd dvTikelpevikny ETTOYIV

—— Ofev, TTpOs HOpPWaOW Yveouns, Tepl Tou Gv & Tapavopws
Bopiofels Exn Umip EcuTol Siopiopdv eVAoyogavii kai &v
Blvaron v& yapaxmnpiodij s de facto Spyavov, Sfov v
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8EeTa{nTan, &, kaTa THY kpiow &yabou kal cwepovos dvdpds,
Umd Tas owbnkas, U’ & & THf OUykekpluévT) TEPITITOOEL
floker T& kabrikovTd Tou 6 Sopiobels, fiTo Buvatd kad eJAoyov
v& &Angdi olros dx vopinws katéywv THy iSidTnTR TOU
dpyéwou. 'Edw b oTonyeiov ToUTo UploTaTan, Stov olTos va
xapoxtnprodij s de facto Spyavov, ywpls v& Emdpg To
yeyovds 6T1 dvdeyoptves oUTos Stv elpioxeTto & kaij TloTa”.

Eis iy mrpoketuévny mepirwow Bv Slvatan va Umootnpix8i)
&7 xard T xpiow &yofol kol odepovos &wdpds, Umd Tds ouv-
Bfixas Umd 1o Smrolag & XpUooavBos *AvooTaoidbng dvidaPe T &
Aoy kefrikovra, fito SBuvatdy kal edAoyov vé& EkANeET & vouiuws
Katéyev Ty i810TnTa ToU dpydvou. AmeTéAel, s 1i5n EAéybn,

TomKhY TpofkTaoww TOU opeTepiopol Elouaias xal dvaTpoTriis TS

ouvTtarypaTikils Talews koi Biv Tepigiye otlovbAmore oToixeiov
ebAoyopavelas.

Té Sdypa 1év de facto dpydweov Siv elvon &yvwoTov elg Td
"AyyAidv Kowdv Afkenov, s gaiveran kal gl iy Umdbeow Adams
v. Adams (Gwwft, geh. 589, &v dvagopd wpds Thy Umdleaw R. v
Bedford Level Corporation [1805] 6 East 356, &mov &éyfn &,
“ De facto Aatoupyds elvar SoTis elven ywoords ds & xé&Toyos
ToU &licopartos TO drolov gépeTan &T1 karTéel, kadTol BEv karéyel
voulpws 70 abicopa™.

TS Boyua, cos EAéxdn els Ty &v Adyqo Umrdleow, Bév Exar fpapuo-
yhv Smou ol meploTdoes ai UmaiTion Sid TO voulkov EAKTTLHE,
glvan Tols w&o1 yvwored. Kat els vy mpoxeipbuny mepimroow of
TepoTdoels Umd Tas dmolas ETomoBeThfn sl THY Sow "AcTuvout-
koU AtevBuvtol & Xploavlog "Avactaoiddng kal of dmolar fioav
Umaltior S1& TO wapdvopov ToU Siopiouol Tou, fioav Tols Tdol
yvworai. “Ofev T7d Boypa Tév de facto dpydwwy oUSepiav
tpapuoyny Exel &v Tpokelutve.

Qs Svegtpln fidn, kord TV kplow pou, fi &mibikos &mdpaots
dmotehel TSl dwimrapkTov kad &g Towdtn Sdv ABvaTo vk
Trapdin fwopov &roTéAeona xai Biv oy Uel Umép alrrfis TO Tekunplov
THs voppdTnTos. Q5 dvagépeTon Bt els T oUyypaupa ToU Tod-
Toov Altnois "Axupdioews *Exd. 3n oed. 342 mwopdypagpos 168,
" B& fSUvacTo vk Umrobéom Tis, ST BdoEl TAY dvwtépw Biv auvTplyer
Adyos drupdooews TEY dwwrrdpktaov mpdfewv kal ST Sfov al
Kot v mpoaguyat v &mopplmTwvTar s EgTepnpévan &vTi-
xepévoy. AMNAG TO oupTrépaoua ToUTo Siv elvan dpBdv.  TTpdypaT:
dvdyxn Swupdoews dwtrdpkTov Trphlews Stv ouwvTpyel, GAAX
ouvTpiyel Moyos Siamiotdoews Tiis dnmaptios oliis
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- "ARAG xal Trpokeipévou Trepl dipou Trpdiews 1) ExB18opé-
vn kot s dxupwTikg dmdgacts Stv elvon &Moo T elug
BrarioTwolg Umdplews TV Adywv s &pyiifev UpioTanévns
&xupdTnTos auTiis, fis | &moyyeMa Suews elvan dos &k TouToU
qvaykada, fva f) dacupos Trpdlis &mohéory oUv T8 Tekunpiw
Tfis voupdTnTos Ked THY EkTeAsoTdTnTY, fiv & vdpos T &mro-
véper”,

‘Qs & Tolrou BiamoToUTar Bid THigs wapovons dmopdoews d1-
Kook 1) dwmaptio Tdv Embikewy dropdoewy TepuaTIgpoU TGOV
Umnpeoidy Ty alTTév s eldikédv doTupuidkowy kol v mdom
TeptmTwcel dlatdooeron | dkipwois Toutey.  Aibovren 8t £40.-
Evavrt Tév EESBwov Tév olrnTdy, fimis Sotary?) TeptAouPavel v
Trponyouméves EmguicyBiv Bua EEGBewv.

This is an English translation of the judgment in Greek appearing
at pp. 558-68 ante.

Administrative Law—Unsurpation of power—Termination of applicants’
services as special constables— Divisional Commander who has
effected termination emplaced to his post by an organ appointed
by the "coup d’etat Government”"—Appointment of such organ an
act legally non-existent—Said emplacement of Divisional Com-
mander so illegal as to be legally non-existent—Act of termination
of services by said Divisional Commander legally non-existent—
Doctrine of de facto organs not applicable.

Coup d'etat—Tests for legalisation—Coup d'etat of the 15th July,
1974-—Failed to be legalised on the basis of such tests—Coup
d’etat (Special Provisions) Law, 1975 (Law 57 of 1975) sections
2, 3 and 4.

De facto organs—Doctrine of de facto organs.

Administrative Law—Non—existent or void act— Whether it should be
annulled.

This recourse was directed against the termination of the
services of the applicants as special constables.

The termination was effected by means of a written notice

dated 29th July, 1974 from Mr. Chrysanthos Anastassiades who

was then acting as Divisional Police Commander Limassol.

As a result of the Coup d’ctat of the 15th July, 1974 the legal
holder of the office of Chief of Police was dismissed from his
post without a lawful process by the Coup d’etat Government
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and was replaced by Mr. M. Pantelides. The latter then posted
the aforesaid Mr. Chrysanthos Anastassiades to the post of
Divisional Policc Commander Limassol.

Applicants submitted that the sub judice decision was legally
non-existent and without any legal effect whatsoever as made
in usurpation of power.

Appearing on behalf of the respondents the Deputy Attorney—
General of the Republic, made clear the position of the state
in relation to the legal issues involved in this case as follows:
That the sub judice decision is legally non—existent and illegal
as emanating from a person possessing no power to issue the
said action, who assumed the capacity of Divisional Police
Commander Limassol by appointment, that is by the act of a
public authority, which in itself was legally non—existent.

The Court having considered the actual facts and circumstances
of the Coup d’etat (see pages 572-573 of the judgment post)
referred to the two basic tests of legalization of a Coup
d’etat namely:

(a) The substantial test, that is popular acceptance, even
if a tacit one, of the change and the legal valves thereby
invoked and

{b) the formal test, that is the legalization of the Coup
d’etat Government through recognition of its actions
by the next lawful Government, and

Held, (1) The Coup d'etat failed to be legalized on the
basis of either of the two tests (see pp. 573-575 of the
judgment post and the Coup d'etat (Special Provisions) Law,
1975 (Law 57/1975) section 3 of which provides that the Coup
d’etat and the Coup d’etat Government had no legal foundation
whatsoever).

(2) Therefore the appointment by the “Coup d’etat Govern-
ment” of Michael Pantelides as Chief of Police, in substitution
of the person legally holding this office was an act which was
legally non-existent, and the posting by him of Chrysanthos
Anastassiades to the post of Divisional Police Commander
Limassol was so illegal so as to be rendered legally non—existent
by reason of such illegality. Having thus been nominated by
such a legally non-existent appointment, he cannot be considered
as a de facto organ but he is assimilated to the one undertaking
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the exercise of duties without any act of appeintment that is to
say the usurpator of power, the acts of whom should be consi-
dered as legally non-existent and as creating no legal conse-
quences (See Stasinopoulos Law of Administrative Acts p.
196).

(3) In the instant case the doctrine of de facto organs could
not have been applied (see Stasinopoulos (supra) at p. 194 and
 pp. 576-577 of the judgment post).

(4) The sub judice decision is a non—existent act and as such
it could not produce legal results and the presumption of legality
is not applicable. By this judgment the non-existence of the
sub judice decisions is hereby ascertained judicially and in
any event their annulment is ordered. (See Tsatsos in his text
book Recourse for Annulment 3rd ed. p. 342 para. 168).

Sub judice decisions annulled.

Cases referred to:

4

Adams v. Adams [1970] 3 All E.R. 572;
R. v. Bedford Level Corporation [1805] 6 East 356.

Recourse.

Recourse against the termination of applicants’ services as
special constables.

Gl Talianos and G. D. Georghiou, for the applicants.

L. Loucaides, Deputy Attorney-General of the Republic,
for the respondents.

The following judgment was delivered by:-

A. Loizou, J.: By this recourse applicants seek a declaration
that the termination of their services as special constables, by
letter dated 29.7.74, is an act which is non-existent in law and
of no legal effect whatsoever as made in usurpation of power.

The applicants at the material time were serving as special
constables having been appointed as such by virtue of s, 30 of
the Police Law, Cap. 285. . .

According to the provisions of s. 35 of the same law, the
Divisional Commander may terminate the services of any special
constable, by written notice, and Mr. Chrysanthos Anastassiades
by acting -as Divisional Commander Limassol, by written
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notice, dated 29.7.74, terminated the services of the applicants
as special constables,

The present recourse is based on the following grounds of
law:

I. The termination of the services of the applicants as
special constables is an act non-existent in law and
without any legal effect whatsoever as made by a person
acting in usurpation of power.

2. The exercise of the powers of the Divisional Commander
Limassol by Mr. Chrysanthos Anastassiades was at the
material time illegal as his appointment as Divisional
Commander Limassol was effected by persons who have
acted in usurpation of power and/or in unlawful seizure
of power and/or by persons deprived of any legal status
and/or legal competence.

Appearing on behalf of the respondents the learned Deputy
Attorney-General of the Republic made clear the position of
the state in relation to the legal issues raised in the present
case, that is, that the sub judice decision is legally non-existent
and illegal as emanating from a person, possessing no power
to issue the said act, who assumed the capacity of the Divisional
Commander Limassol by appointment, that is by the act of a
public authority, which in itself was legally non-existent.

As learned counsel of the applicants aptly stated, in the
present case, both parties agree as to the legal position, and it
remained to convince the Court about the correctness of the
views expressed, which would, consequently, order the annul-
ment of the sub judice decision for the sake of legality and the
doing of justice to the applicants, who are the victims of the
illegality.

In addition to the able addresses, there was put before me,
by consent, an extensive study by the Deputy Attorney—General
on the Legal Consequences of the coup d’etat of the 15th July
1974, containing documents and material which could constitute
the real basis of the present case. This is in conformity with
the existing Rules of Court and the practice followed in matters
of Administrative Justice, and in the case of Adams v. Adams
[1970] 3 All E.R. 572 at page 578, to which reference will be
also made later, a numbet of facts of public nature were declared
as agreed upon by counsel or were proved by documents put
in by consent.
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Reference though must be made, in brief, to certain events
for the better understanding of what will be stated.

Chrysanthos Anastassiades was holding the rank of Assistant
Superintendent of Police when on the 15.3.73 by decision of
the Council of Ministers No. 12.192 his services, as well as
those of other members of the Police Force, were terminated in
the public interest. The said decision was attacked by recourse
to the Supreme Court, but it has not been annulled or revoked
at all times material to this case. '

In the morning of the 15.7.74 there took place a coup d’etat,
organized and led by Greek officers, who were in Cyprus for
service in the National Guard, the establishment of which, as
stated in the preamble to the Law establishing it (No. 20/64),
became imperative because of events, recent at that time, “with
the object of aiding the army of the Republic and the Security
Forces of the Republic in all necessary measures for its defence”.
It is a tragic contradiction that units of this Force have been
prepared and played the major part under the guidance of their
officers, in collaboration with the illegal organization “EOKA
B’ and its armed units, for the violent overthrow of the Consti-
tutional order and the undermining of the existence of the
State itself. By the use of unheard of violence, the centre of
which was the Presidential Palace, and the legally elected Presi-
dent of the Republic of Cyprus who was at that time therein,
the constitutional order was temporarily overthrown. And the
President having survived took refuge at Paphos and from
there he went abroad fighting for the re-establishment of legality
in Cyprus, -

Reference to the tragic consequences for Cyprus of that
operation is not within the scope of this decision, suffice it to
say that it constituted the pretext for a foreign invasion, which
commenced in the early hours of the 20.7.74.

On the 23rd July 1974 and at a time when the consequences
of the Turkish invasion were foretelling a glooming future for
the until then prosperous Island, Nicolaos Sampson, who had
undertaken the presidency of the Republic, which was entrusted
to him as it was stated, by the Armed Forces which executed
the coup d’etat, resigned as President and the President of the
House of Representatives Mr. Glafkos Clerides assumed duties.
An agreement for cease fire had already been achieved which
included a provision for convening a meeting at Geneva. Ata
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time when everybody’s major concern was to save anything that
could be saved, the applicants were being dismissed, whilst
others had already been appointed to the posts of special
constable.

For the purpose of coming to a conclusion regarding the
legality or not of the sub judice decision, the legal consequences_
of the Coup d’etat and whether or not it has produced legal
results should first be ascertained.

According to the case law and legal theories, two are the
basic tests whereby a coup d’etat is legalized. The first, the
substantial test, is popular acceptance, even if a tacit one, of
the change and the legal values thereby invoked,and the second,
the formal test, is the legalization of the “Coup d’etat Govern-
ment” through the recognition of its actions by the next lawful
Government. The real facts and circumstances of the coup d’
etat should therefore be examined for the purpose of answering
the question posed, namely whether the “Coup d’etat Govern-
ment’’ that was imposed prevailed legally as having being accep-
ted or as having been tacitly approved by the people.

Reference has already been made to the violent way in which
the coup d’etat took place in the morning of the 15th July.
A curfew was imposed and applied in respect of the population
of the Island, with the exception of a two hours’ break for
buying food, under the threat of execution without any warning
of anyone disobeying the said prohibition until the [7th July.
It continued from the afternoon hours to morning hours until
and after the Turkish invasion.There had been strong resistance
by both the state as well as the popular forces. There were
numerous victims, dead and wounded as a result of the coup
d’etat and the resistance which was offered.

The “Coup d’etat Government” effected numerous arrests of
people for political reasons who were let free upon the Turkish
invasion and because of it. High Ranking Public officers as
well as the legal holder of the post of Chief of Police, were
dismissed from their posts without a lawful process and were
replaced by others whose names were announced by the radio.
The press was under censorship and until the 23rd of July,
there were published for one day only, that is on the 19th of
July, four out of the ten daily newspapers.

Naturally, as from the moment of the invasion, the attention
and the forces of the people were turned against the outside
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danger. So it cannot be said that during its short life the
government that came into being as a result of the coup d’etat
managed, on the basis of the principles it declared and on its
acts, to be legalized as having the support of the people or as
having been accepted by the people even tacitly but it remained
foreign to the people until the very end.

According to the generally accepted principles of Law, it was
indispensable, that further to the submission there would have
been active acceptance, or a persistently long and conscious
silence under the appropriate conditions, and there were not
existing appropriate conditions for an opportunity to be given
for manifesting, if it would have ever been manifested, a cons-
cious recognition, or a tacitly manifested respect of the coup
d’etat.

The violently imposed will did not manage to inspire the
respect and the obedience to the values which it invoked and
called wpon society as a whole to recognize.

Therefore the coup d’etat failed to be legalized on the basis
of the substantial test, that is, its sanction by the public conscious.

Regarding the examination of the matter raised from the
point of view of the formal test, suffice it to say, for the purposes
of the present case, that the Chief of Police, as well as other
officials of the Republic and Public Corporations, as soon as
the prevailing circumstances permitted so, were called upon to
resume their offices, thus recognizing that their dismissal was
legally non-existent. Therefore, it cannot be said that the
“Coup d’etat Government” was legalized through the recogni-
tion of its actions by the next lawful Government, and this of
course, in addition to the already made ascertainment of the
reaction of the popular conscious.

In addition to the aforesaid there was enacted by the House
of Representatives the Coup d’etat (Special Provisions) Law,
1975 (No. 57 of 1975) whereby it is provided that (s. 3) “the
coup d’etat and the ‘Coup d’etat Government’ had no legal
basis whatsoever”. As it is stated in the reasoning accompanying
the relevant Bill “the intention of the Bill was the restoration
of the lawful order which was disturbed as a result of the coup
d’etat by applying according to the Topar Doctrine of the prin-
ciple of constitutional order and the non recognition, according
to the Stimson Doctrine of illegal situations created as a result
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of illegal violence in the course of the coup d’etat”. Similar
precedents were followed, that is, “in France by the Ordinnance
of the 9th August, 1944, in relation to the acts of the govern-
ment of Vichy and in Greece by the constituent act 58/1945 in
relation to the enactments during the time of the enemy occupa-
tion and by the constituent acts as from 1.8.1974 to 7.8.1974
and of the Fourth resolution of the Fifth Revisional Assembly
in relation to the enactments and acts during the time of the
dictatorship from 21.4.1967 until 23.7.1974".

Furthermore “Coup d’etat Government” according to s.2 of
the aforesaid law means “the person who during the coup
d’etat unconstitutionally and illegally assumed the office of the
President of the Republic and the Ministers unconstitutionally
and illegally appointed by him and the Under-Secretary and it
includes every member thereof”. Also according to s.4 “an act
made by the ‘Coup d’etat Government’ by invoking its powers
or duties is legally non—existent”.

Therefore the appointment by the “Coup d’etat Government”
of Michael Pantelides as Chief of the Police, in substitution of
the person legally holding this office was an act which was
legally non-existent, and the posting of Chrysanthos Anastas-
siades to the post of Divisional Commander Limassol was so
itlegal so as to become legally non-existent by reason of such
illegality. Having thus been nominated by such a legally non-
existent appointment, he cannot be considered as a de facto
organ but as observed by Stasinopoulos in the Law of Admini-
strative Acts, page 196 “he is assimilated to the one undertaking
the exercise of duties without any act of appointment that is
to the unsurpator of power, the acts of whom should be con-
sidered as legally non-existent which create no legal conse-
quences’.

It was obvious that the said appointment constituted direct
extension of the attempt to exercise power violently which failed
in the end. As it has been stated (see Kyriacopoulos Greek
Administrative Law, Volume 2, page 370) “but from an un-
successful revolution the ‘organs’ deriving therefrom are con-
sidered generally as usurpers of the power and therefore their
‘acts’ are of no legal effect that is non-existent”.

Undoubtedly the above principle applies a fortiori also to
the cases of an unsuccessful coup d’etat which has not prevailed
in law.
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But it should also be examined whether the doctrine of the
de facto organs could have been applied in the present case.

As stated by Stasinopoullos (supra) p.. 194—"But reasons of
social order and stability had of old already created the theory
of the de facto organs, which was introduced by the known lex
Barbarius Philippus, who regulated the fate of the decisions
which were delivered by the roman slave who had this name,
and succeeded to be named Practor and was believed by all,
that he has been legally appointed. He was considered by the
aforesaid law as a de facto organ and his acts were kept valid.
This theory, which is combined with the legal principle that
‘common misconception creates law’, (error communis facit jus)
was received by administrative law, for the safeguarding of the
stability and the security of the situations created from the acts
of the administrative organs, for the sake of protecting the
citizens who had been involved in dealings on the basis of these
situations, and who, it is not proper to be prejudiced by the
anomaly existing through the appointment of the public organ”.

For the above theory to be valid ““it should on the one hand
constitute a plausible appointment (investiture plausible), and
on the other hand it should not suffer from such an illegality
so as to be rendered as non-existent in law”. And as it is
further stated by Stasinopoulos at page 196, “the meaning of
plausible appointment should be considered from an objective
point of view...... therefore for the purpose of forming an
opinion whether the illegally appointed person has to his credit
a plausible appointment and if he can be regarded as a de facro
organ, it should be examined, if in the opinion of a reasonable
and prudent man, under the circumstances, in which in the
particular case the appointee was exercising his duties, it was
possible and reasonable to be taken that he was legally possessing
the capacity of the organ. If this element exists, he should be
regarded as a de facto organ, and the fact that he was not
there bona fide will be of no effect™.

In the present case it cannot be argued that in the opinion of
a reasonable and prudent man, under the circumstances in
which Chrysanthos Anastassiades undertook the said duties it
was possible and reasonable to be considered as legally posses-
sing the capacity of the organ. It constituted as it has already

“been stated a local extension of usurpation of power and over-

throw of the constitutional order and it did not include any
plausible element.
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The doctrine of the de facto organs is not unknown to the
English Common Law, as it appears in the case of Adams v.
Adams (supra, page 589) in relation to the case R. v. Bedford
Level Corporation [1805] 6 East 356, where it was stated that
“An officer de facto is one who has the reputation of being the
officer he assumes to be, and yet is not a good officer in point
of law”. The doctrine, as stated in the said case, does not
apply where the circumstances responsible for the legal defect,
are known to everybody. And in the present case the cir-
cumstances under which Chrysanthos Anastassiades was placed
to the post of Divisional Commander and which (the circum-
stances) were responsible for the illegality of his appointment,
were known to everyone. Therefore the doctrine of the de
facto organs has no application in the present case.

As it has already been stated, in my opinion, the sub judice
decision is a non-existent act and as such it could not produce
legal results and the presumption of legality is not applicable.
As it is stated by Tsatsos in his text book Recourse for Annul-
ment 3rd Edition, page 342 para. 168 “‘one could presume that
according to the abovementioned no reason exists for the an-
nulment of non-existent acts and that the recourses against them
should be dismissed as being deprived of subject—matter. But this
conclusion is not correct. Indeed there is no need to annul a
non-existent act, but it is necessary to ascertain its non-existence
...... But even in the case of a void act, the decision annulling
the same is not more than the ascertainment of the existence of
the reasons of its originally existing invalidity, the pronounce-
ment of which being nevertheless necessary, so that the act
annulled may lose together with the presumption of legality its
executory character too, which the law assigns to it”.

By this judgment the non—existence of the sub judice decisions
for the termination of the services of the applicants as special
constables is hereby ascertained judicially and in any event
their annulment is ordered. There will be an order for £40
costs towards applicants’ costs which covers all questions for
costs which had previously been reserved.

Sub judice decisions annulled,
Order for costs as above.
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