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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION Mn;m.
THEoi)ossmU
MICHAEL THEODOSSIOU CO. LTD,, Co LTbD.
Applicant, ¥.

MUNICIPALITY

and OF LiMAssOL

THE MUNICIPALITY OF LIMASSOL, THROUGH
THE MUNICIPAL COMMITTEE OF LIMASSOL,

Respondent.

(Case Nos 11/73 & 47/73).

f
Building permit—Refusal to grant building permit due to compulsory
acquisition of property subject matter of permit—Compensation
Jfor acquisition not paid—Refusal contrary to law.

- Municipal Corporations—Compulsory acquisition—Section 8 of the
Municipal Corporations Law, 1964—Does not deprive Municipal
Corporations of the power to acquire property for any of the
purposes set out in section 124 (2) (¢} of the Municipal Corpora-
tions Law, Cap. 240—-Compulsory Acquisition of Property Law,
1962

Municipal Corporations~—Compulsory acquisition—Town planning—
Whether a Municipal Corporation in deciding to make a com-
pulsory acquisition may include town planning among the purposes
Jor which the property is required—Article 176 of the Constitu-
tion—Town and Country Planning Law, 1972, (Law 90 of 1972—
not yet in force)

Administrative Law—Compulsory acquisition by Municipal Corpora-
tion—Principles of administrative Law governing compulsory
acquisition—-Absolute necessity of acquisition—Diie consideration
of financial implications of project—Proper inquiry regarding all
aspects of the case—Whether decision a duly reasoned one--Said
principles not contravened in the circumstances of this case.

Compulsory acquisition—Refusal to grant building permit because of.

Compulsory acquisition—Town planning— Municipal Corporation—
Section 8 of Law 64 of 1964,
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Compulsory acquisition—Principles of Administrative Law applicable.

The applicant Company in these two recourses complains:

(a) Against the decision of the respondent refusing the issue of
a building permit and (b) against the decision of the respondent
to acquire compulsorily immovable property of the applicant
situated in Limassol.

The issue of a building permit was refused for the reason
that it had been decided to acquire compulsorily the property
upon which buildings were to be constructed. Though notice
of the intended acquisition had been published in the official
Gazette before the sub judice refusal the payment of compensa-
tion had not as yet been made.

The compulsory acquisition was made for public benefit
purposes which included, jnter alia, *“ Town planning” and
“The construction, maintenance and development of land
communications’’.

Regarding the refusal to issue the building permit counsel
for applicant contended:

(a) That the reason for refusing the issue of a building
permit was not a valid one, inasmuch as the intention
to acquire and the publication of a notice, or even an
order of acquisition, do not legally justify such refusal,

(b) That the refusal is unlawful as based on an intended
" acquisition which is in itself unlawful.

And regarding the compulsory.aéquisition counsel for the
applicant contended:

(a) That the acquisition was ultra vires and void, as it
was made in contravention of sections 3 (2) (g} of the
Compulsory Acquisition Law, 1962 (]15/62), section
8 (2) of the Municipal Corporations Law, 1964 (64/64)
and section 124 of the Municipal Corporations Law,
Cap. 240, as this section has been incorporated in Law
6464, inasmuch as the respondent Municipality has
no power or competence to acquire compulsorily im-
movable property for the purposes of public benefit
which are set out in the notice of acquisition.

It has been argued in this respect that in view of the
non re-enactment of sections 127 to 135 of Cap. 240

196

10

15

20

25

30

35



10

15

20

25

30

35

(®)

(©)

by means of Law 64/64, a Municipal Corporation has
no power to acquire compulsorily land or buildings
for any of the purposes set out in paragraph (c) of
8. 124 (2} of Cap. 240 and in particular the construc-
tion of a new street or the widening of an existing one,
which are among the purposes of public benefit speci-
fied in the notice of acquisition.

That town planning was not a matter within the com-
petence of a municipal corperation.

Reference, in this respect, has been made to Article
176 of the Constitution by virtue of which a law might
provide for town planning with regard to any Municipal
Corporation and to the Town and Country Planning
Law, 1972 (Law 90/72—not yet in force) as according
with the view that town and country planning was
never intended to be within the competence of a Muni-
cipal Corporation,

That the compulsory acquisition in question has been
made in contravention of the principles of administra-
tive Law, applicable to compulsory acquisition, namely:

(1) That there was no absolute necessity at the time
to acquire the land in question in order to carry
out any specific object of public benefit, the real
intention behind the acquisition being the fore-
stalling of the expected increase in the value of
this property;

(ii) that there were no concrete plans at the time the
sub judice decision was taken;

(iif) that the financial implications of this acquisition
were not duly considered;

(iv) that no proper inquiry, in the circumstances, has
been carried out, particularly so in relation to the
objections submitted by the applicant Company;

(v) that the sub judice decision is not duly reasoned.

Held, (I with regard to the refusal to issue a building permit:

(1) A refusal to grant a building permit constitutes a dis-
turbance of the possession of the owner of the property, who,
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1975 until the payment of th¢ compensation, continues to exercise,
May 31 subject to certain limitations, and have, as owner, intact the
"' rights prescribed by law regarding possession, disposal and

T::;?;’;;;U enjoyment. And no building permit may be refused until the
Co. L. payment of the compensation for the property under acquisition. 5
v, (See Saripolos The System of Constitutional Law of Greece, 4th
MUNICIPALITY Ed., Vol. 3 p. 213).
OF LiMassoL

(2) So, the decision of the respondent Municipality to refuse
to grant the building permit in question was contrary to law
and null and void. 10

Held, (I1} with regard to the compulsory acquisition:

(1) The wording of section 8 of Law 64/64 (quoted in full .
at pp. 207-208 of the judgment post) is such, that read as a whole
and in conjunction with the Compulsory Acquisition of Pro-
perty Law, 1962, which empowers a Municipality to acquire 15
compulsorily property for the purposes of the Municipal Cor-
porations Law, does not deprive 2 Municipal Corporation of the
power to acquire property for any of the purposes set out in
section 124 (2) (¢} of Cap. 240, as re-enacted, The power to
acquire compulsorily for such purpose, is not excluded by the 20
fact that there is power and procedure laid down by law to
acquire by private treaty. (See Glyki and Another v. Municipal
Corporation Fsta (1967) 3 C.L.R. 677 at p. 686).

(2y(a) Article 176 of the Constitution does not prevent
Municipalities from performing functiens that normally come 25
within the sphere of town planning; it merely clarifies the posi-
tion in the sense that these Articles of the Constitution that
refer to the functions of Municipalities should be so construed
as not precluding the enactment of a law to provide for town
planning with respect to Munricipalitics. Law 90/72, has not, 30
1§ yet come into force, so as to be taken as superceding similar
powers possessed by Municipalities.

2(b) The term “town planning” used in the notice 01 acquisi-
tion, should be construed as covering in fact, town planning
powers of a rudimentary nature, which, have always been 35
entrusted to Municipalities under the relevant legislation; also,
as used in conjunction with the remaining purposes and reasons
set out in the said nature and for no other reason.

3(a) The absolute necessity is evident from the object of
the acquisition. In the circumstances of this case it cannot be 40
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said that this compulsory acquisition has been resorted to
without being absolutely necessary, as of its nature there could
not exist any alternative possibility of achieving its objects by
means of purchasing other suitable property either offered for
sale by its owner or the acquisition of which will entail a depriva-
tion less onerous than the one for the proposed acquisition or
which is more or less equally suitable for the purpose con-
cerned.

(3) (b) The land in question is one of the few remaining ones
for the completion of a project that has been implemented by
stages for more than two decades. There existed all the pre-
requisites for its acquisition, and upon completion of the com-
pulsory acquisition its objects could be considered as immediately
implemented by the respondent Municipality. The matter had
not been accelerated for any reason. And its very purpose did
not call for any elaborate architectural plans other than the
demolition of the existing premises and the consolidation of
the land in question with the adjacent lands already acquired.

(3)(c) From the material in the file and the evidence adduced
it,is clear that the financial implications of the project were,
indeed, carefully considered by the respondent Municipality,
having due regard to their financial capabilities and whether it
was the opportune moment to proceed with the acquisition or
not.

(3)(d) A comparison of the relevant minutes and all the
material in the file, shows that the sub judice decisions are duly
reasoned, in the circumstances, and a proper inquiry was carried
out regarding all the aspects of the case, including the applicants’
objection to the acquisition.

Recourse No. 1173 succeeds.
Recourse No. 47/73 dismissed.
No order as to costs.

Cases referred to:

Holy See of Kitium and The Municipal Council of Limassol,
1 RS.CC. 15;

Aspris and The Republic, 4 R.8.C.C, 57;

Glyki and Another v. The Municipal Corporation of Famagusta
(1967) 3 C.L.R. 677 at p. 686.
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Recourses.

Recourses against the decision of the respondent whereby
applicant was refused a building permit and against the validity
of an order of acquisition affecting applicant’s property situated
at Limassol.

K. Talarides, for the applicant.
J. Potamitis, for the respondent.
Cur. adv. vult.

The facts sufficiently appear in the judgment of the Court
delivered by:-

A. Lomizou, I.: The applicant Company is the registered
owner of immovable property of an extent of 48,024 sq. ft.
situated at locality *“ Melaini” Ayia Triada Quarter, under Plot
Nos. 23 & 24/1, Sheet Plan LIV. 592111, Reg. No. 37792 on
which there stands a complex of stores used by it as bonded
warehouses since 1965.

The acquisition, either compulsorily or by private treaty by
the Municipality of Limassol of properties to the south of the
seaside road of the town is part of a long-term policy for the
beautification of the shore, the widening of the seaside road,
the completion of the air Iung and the view to the sea and the
provision of places of resort and recreation for the use of the
public. The implementation of this policy was proceeded with,
having regard to the financial means of the Municipality at the
time, and according to the existing arrangements the Govern-
ment that approves and encourages such acquisitions, is paying
two-thirds towards their cost, the remaining one-third being
paid out of municipal funds. (Exhibits 4(2}, 12 and 9).

In 1969 the respondent Municipality decided to acquire
certain of the seaside properties. They did not include, how-
ever, then the subject property, as well as certain other seaside
properties, for the reason that they would involve an additional
financial burden on the Municipality, on account of their
being used as factories and stores, and they postponed their
acquisition for the future. (Exhibit 5(2)).

The acquisition of the subject property was decided by the

respondent Municipality at its meeting of the 10th July, 1972 -
" and authorised its chairman to take the necessary steps. (See
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minutes, exhibit 5(1)). On the 20th July, 1972, in accordance
with the proviso to section 4 of the Compulsory Acquisition of
Property Law, 1962 (Law No. 15 of 1962), the chairman of the
respondent Municipality gave notice to the Council of Ministers
of the proposed publication in the official Gazette of the Re-
public of the notice of the intended acquisition, copy of which
was attached thereto. Receipt of same was acknowledged by
the secretary of the Council of Ministers by letter dated the
24th July, 1972, (Exhibits 5(3) and (4)). The notice dated
the 19th September, 1972 was eventually published in Supple-
ment No. 3, Part Il to the official Gazette of the Republic of
the 1st December, 1972, under Notification No. 824, but |
shall revert to its contents in due course,

The applicant Company that had decided to develop this
land early in 1972, submitted on the 10th of November of the
same year to the respondent Municipality an application for a
building permit in respect of the project which provided for
the construction of three blocks of flats consisting of 32 shops,
13 three-bedroom and 32 two-bedroom flats, the estimated
cost of which was £400,000.-. The plans had been prepared
by the architects Messrs. Kolakides & Co., whose fees are
£12,000.-.

This application was considered by the respondent Municipa-
lity—the appropriate authority under the Streets and Buildings
Regulation Law, Cap. 96, for the town of Limassol—on the
4th December, 1972, and considering the magnitude of the
project, one cannot say that the respondent Municipality un-
reasonably delayed its examination. The application was
refused for the reason that the acquisition of the said property
had been decided on the 10th July, 1972 for a purpose of public
benefit and the relevant Notification under section 4 of the
Compulsory Acquisition Law, 1962 was published in the official
Gazette of the Ist December, 1972.

This refusal is the subject of Recourse No. 11/73 by which
it is sought to be declared as nu!l and void on two sets of grounds
of law. The first set, as finally argued before me, is that the
reason for refusing the issue of a building permit was not a
valid one, inasmuch as the intention to acquire and the publi-
cation of a notice, or even an order of acquisition, do not legally
justify such refusal. '

The second set of grounds is to the effect that the refusal of
a building permit is unlawful as based on an intended acquisition
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of the property of the applicant Company, which acquisition is
in itself unlawful for a number of reasons to which I need not
refer here, as they may be conveniently dealt with when 1 shall
later in this judgment be dealing with the grounds of law relied
upon for the annulment of the order of acquisition, the subject
of Recourse No. 47/73.

The question whether an appropriate authority may refuse
the issue of a building permit solely on the ground that there
has been a decision to acquire compulsorily the property in
question, came up for determination before the then Supreme
Constitutional Court in the case of the Holy See of Kitium and
The Municipal Council of Limassol, 1 R.S.C.C. p. 15, but as that
sub judice decision was taken before the 16th August, 1960, the
date on which the Constitution came into force, its validity was
determined in the light of the law then prevailing and of the
manner in which such law was then administered and interpreted.
Assistance, however, may be derived from the observation made
by the Court in its judgment, page 27, where it says:—

*“ No useful purpose would be served by analysing in
extenso the grounds on which the above conclusion is
based for the simple reason that such course would be of
no assistance to the parties in this case or to any other
future litigants, because from the 16th August, 1960, on-
wards the relevant legislation, and in particular Cap. 96,
has, to be read subject to the Constitution and specifically
Article 23 thereof, and to be applied with necessary modi-
fications™.

The Court further gave its opinion on certain questions
concerning the interpretation and effect of Articles 23 and 188
of the Constitution. Relevant to our proceedings, is the follo-
wing:-

“(a) The requirement for applying for a building permit
under section 3 of Cap. 96 is connected with the right
of property safeguarded by paragraph 1 of Article 23
which includes the right to possess and enjoy pro-
perty”.

Under Article 23.4 of the Constitution, movable or immo-
vable property or any right over or interest in such property,
may be compulsorily acquired by the Republic or a Municipal
Corporation and under paragraph (c) thereof, upon the payment
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in cash and in advance, of a just and equitable compensation
to be determined, in case of disagreement, by a Civil Court.
No doubt, whatever the pre-existing position was, same has
been radically changed by the Constitution which has safe-
guarded the right to property and has permitted interference
with such right, only within strictly defined conditions. The
property, subject matter of an order of acquisition, does not
vest in the Acquiring Authority, except upon payment or deposit
with the Accountant—General of the sum agreed or determined
to be paid as compensation; the production of satisfactory
evidence of such payment or deposit is sufficient authority to
the Chief Lands and Surveys Officer of the Republic to cause
registration of such property to be made in the name of the
Acquiring Authority. (Section 13 of Law No. 15 of 1962).

The only authority of entry upon such immovable property
is to be found in section 5 of Law No. 15 of 1962, whereby
upon the publication of a Notice of Acquisition an officer
authorized in that respect may enter for the purpose of surveying,
taking levels of such immovable property and doing any other
act that may be necessary to ascertain whether it is suitable for
the purpose for which it is proposed to be acquired or to estimate
the value thercof. This authorization by the law is again
subject to restrictions set out in the proviso to the section and
by sub-section (2) thereof, the Acquiring Authority is bound
to pay back any damage done on account of such entry.

It is clear that neither the ownership, nor the possession
thereof, is transferred to the Acquiring Authority by virtue of
a decision to acquire jrrespective of whether a Notice or an
Order of Acquisition has been published and at no time, prior
to the payment of the compensation, the Acquiring Authority
can take over the property or interfere with its enmjoyment,
except to the extent permitted by section 5 of the Law.

A refusal to grant a building permit constitutes a disturbance
of the possession of the owner of the property, who, until the
payment of the compensation, continues to exercise and have,
as owner, intact the rights prescribed by law regarding posses-
sion, disposal and enjoyment. There is, however, a limitation
to the aforesaid, namely, that the property in question shall
not be destroyed or damaged at any time between the publica-
tion of such notice and the completion or abandonment of the
acquisition to which the notice relates, as the case may be
(section 19 (1)). Furthermore, that the alienation of immovable
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property is not affected by an acquisition, is borne out by
section 22 of the Law which provides that the proceedings for
acquisition are not invalidated by reason of alienation, lease, etc,
of such property.

Support for the proposition that no building permit may be
refused until the payment of the compensation for the property
under acquisition, is to be found in the interpretation of
analogous provisions of the Greek Constitution, as stated by
Saripolos in his textbook, the system of Constitutional Law of
Greece, 4th Ed., Vol. 3, at page 215:

te ¥

AMG 7O oWTaypo TpooTaTeUsl TIPS ToavTds THY vopdy
KaT& Taons doaipéoews fi Siatopdiews, &’ Soov Btv wpo-
nynén 1 xaraoAn Tiis &molnmcoews. OUTw 1r.X. oU pdvov
fi koTéAnyis dororyopeleTon dAAG ko ) Umd TS dppodias
Gpyfis dpvnois dBeias Tpos olkoSouty &ml ydpou, fp' ol
&rnyyENEn dmadhorpiwols, Biv korefAndn O § &moln-
piwolss  Tolovtn amayopevotls TS &pxils QvavTippriToss
dmoTeAel Brardpatv Tis voufis Tou 1BicoTov’, dg Tapeorrnpel
6 . Mmrahfis, aitdth, o. 43 xai 44. "IBe i8iws iy O’ dmé.
1 ToU 1918 dmégaoiv Tou "Apeiou TTéyou &v * "Enu. Tiis EAA
kad yohA. vouohroyies’, 7. AH', 1918, 0. 97, ke’ fiv: * “Ex Tou
Gpbpou 17 ToU ouvtdypoTos capds ouvdyston &T1 Bid povns
Tis kTG Tous Gpous ToU vopou EkBobeions dmopdoews TS
dppobias SrownTikfis dpxfis 6T Utdpyer dnuocia dudykn
pds &oadpeciv dpropéung iBiwTikis kupléTnTos, &vev Tou-
TEOTL TOU KaTd vbuov Tpoodiopiouol kal THs karaPoliis Tiis
Speidopévns drolnmedoews, & elg dv dvfkel TO TpSypa &iv
movel v& ) 1BokthTns olrrol kol vd Exn Eropévess, ko' &
TolouTos, dxepatos Tés els TOv kUplov TrpooTkovoay KATX TOV
vépov Etouoias vopfis, Biabéoewrs xol &mohaloews wovTds
eidous weAelas, fiv Buvordv elve ToUro v& Tapaydyn. ...
.. KedTEP W] ouvioTdoa dpalpeotv Tiis voudis ToU kuploy, ftor
KETEANYY TOU TpdypaTos, Kwive oUddv fiTtov ToUTov &v
Tf &mwoAcioel TGV YPNOIHOTNTwWY ToU KTApaTds Tou, olov
XopoxTiipa gépa kal fi &pynois Ud Tou &ppobiou vopopnya-
vikou xopryias &Beias Tpds &véyepowv olkoboufis &l Tou
dawvriTou &mWAG o Umoketptvou els pupoTopicy Tpds kaTo-
okeufjy 480U, 7 Towalrtny dvépyeia alrou, xa@' & dvrikeipévn sis
Thv pinoleigov ourtaypaTikny &reydpevovy kel cuviotdoa
kard TOV vopov Siatdpativ Tis vopdis, €5 B TolTou B ddé-
wmres .......” .
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And in English it reads:-

* (But .the Constitution, above all, protects the possession
from any deprivation or disturbance so long as the payment
of compensation has not preceded same. So, for example,
not only ‘the entry’ is prohibited but also ‘the refusal by
the appropriate authority of a permit to build on a place
whose acquisition has been announced but the compensa-
tion has not been paid; such refusal by the Authority
undoubtedly constitutes a disturbance of the possession of
the citizen’, as (. Ballis observes, ibid, at pages 43 and 44.
‘See especially Case No. 1/1918 of Arios Paghos in ‘The
Newspaper of the Greek and French Case Law’ 1918
Vol. 37, page 97, according to which: ‘From Article 17 of
the Constitution the conclusion is clearly drawn that from
the issuing only of a decision of a competent authority,
in accordance with the law that there is a public need to
take over certain private ownership without, however, the
assessment in accordance with the law, and the payment
of the proper compensation, the person to whom the
subject belongs, does not cease to be its owner and con-
sequently have, as such, intact, the rights, belonging accor-
ding to law, to an owner, of possession, disposition and
enjoyment of every kind of benefit which it can possibly
produce ......... although, it doss not constitute deprivation

of the possession of the owner, that is to say, entry in

the subject property, it, however, prevents him from the
enjoyment of the use of his property, as it is the nature of
the refusal by the appropriate District Engineer to grant a
permit for the erection of a building on immovable, simply
because it is affected by a town plan for the construction
of a road, such action being contrary to the aforesaid
constitutional prohibition and constituting, according to
law, a disturbance of the possession, hence, it is unlawful...

Furthermore, the compensation is considered as being paid
“in advance” only if it is paid to the person entitled or deposited
for his benefit, before the acquired property is entered upon or
possession thereof is taken. (See Sgouritsas, Constitutional
Law, Vol. B. Part B. p. 175; also, Aspris and The Republic, 4
R.S.C.C. p. 57).

So, the decision of the respondent Municipality to refuse to
grant the building permit in question on the mere ground that
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the acquisition of the property had been decided upon and the
relevant Notification published in the official Gazette, was

contrary to law and au/l and void. Therefore, Recourse No. .

11/73 succeeds on the aforesaid ground of law.

Before considering the grounds of law common to both
recourses, 1 should refer to the contents of the relevant notice
of acquisition. As stated therein, the purposes of public
benefit for which the property is required to be compulsorily
acquired, are as follows:—

“(a) Town planning.

{b) The construction, maintenance and development of
land communications.

(c) The creation of development of places of recreation,

(d) The-attainment and promotion of the objects of the
Municipality of Limassol, specially provided for by
the Municipalities Law, 1964, (No. 64 of 1964), name-
iy, the establishment of places of recreation for use
by the public, and the improvement of roads and
pavements, and this acquisition is required for the
following reasons:—

For the consolidation of the said ownership with
the seaside properties that belong to the Municipality
on either side of it, or they are the subject of compul-
sory acquisition, for use as promenades, the beautifica-
tion of the seashore road and its pavements and com-
pleting the air lung and the view to the sea from the
seaside road, matters required from a town planning
view and considered as of the highest importance for
the town of Limassol”.

The applicant Company by its letter of the 12th Decemter,
1972, (ex/ubit 2 attached to the application in Recourse No,
11/73), raised, under section 4 of Law 15/62, its objection to
the said acquisition, giving therein a number of grounds con-
stituting the second set of grounds relied upon in support of
both recourses.

The respondent Municipality considered this objection at its
meeting of the 18th December, 1972 (exhibit 5 (5)), dismissed
same, and made an order of acquisition under section 6 of Law
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15/62, which was published in the official Gazette of the Re-
public of the 26th January, 1973, Supplement No. 3 (Part 11}
under Notification No. 65.

The first ground of law, of this set, relied upon by the appli-
cant Company, is that the subject acquisition was witra vires
and veid, inasmuch as it was made in contravention of sections
3(2)(q) of the Compulsory Acquisition Law, 15/62, section
8 (2) of the Municipal Corporations Law, [964 (No. 64 of
1964) and section 124 of the Municipal Corporations Law, Cap.
240, as this has been incorporated in Law 64/64 inasmuch as
the Municipality of Limassol has no power or competence to
acquire compulsorily immovable property for the purposes of
public benefit which are set out in the notice of acquisition.

In order to appreciate the argument of counsel for the appli-
cant, a brief survey of the recent history of municipal legislation
and its provisions, coupled with the provisions of the Con-
stitution and in particular Article 23 thereof, as well as the
Compulsory Acquisition of Property Law of 1962 has to be
made.

The Municipal borporations Law, Cap. 240 and all other
laws relating to the Municipalities ceased to be in force on the
31st December, 1962, but before that date and in order to be
more specific, on the 1st March, 1962, the Compulsory Acquisi-
tion of Property Law, 1962, Law No. 15/62, was enacted.
This was the law envisaged by Article 23, paragraph 4 (a) of
the Constitution which contained a directive to the legislature
that the latter was bound to comply therewith. (See Aspris
and The Republic, 4 RS.C.C. p. 57). Subsequently, it was
found necessary to enact a law to provide for Municipal Cor-
porations and their competence, municipal administration and
matters connected therewith for the reasons set out in its pre-
amble, the short title of which is The Municipal Corporations
Law, 1964, (Law No. 64 of 1964). Part 1V thereof deals with
the competence of Municipal Corporations and consists of one
section which reads:—

“8.~(1) The administration of local affairs shall be within
the competence of municipal corporations.

(2) Without prejudice to the generality of sub-section
(1), the performance of the duties and the exercise of the
powers specified in sections 123 to 126 (both inclusive) and
136 to 181 (both inclusive) of the law, including the Sche-

207

1975
May 31
MICHAEL

THECDOSSIOU
Co. LD,
V.
MUNICIPALITY
QrF Limassol



1975
May 31
MICHAEL

THEODQSSIOU
Co. L1b.
v,
MunicIPALITY
QF LiMassol

dules referred to in those sections, which shall for this
purpose be deemed to be embodied in this Law, shall be
within the competence of municipal corporations.

(3) The power to acquire compulsorily possessed by
municipal corporations shall be exercised by resolution of
the council passed by a majority of not less than two-
thirds of the total number of its members”.

The law referred to above as defined in section 2 is The
Municipal Corporations Law, Cap. 240. In this case the
legislature has thought proper to legislate by reference to the
law that had ceased to exist, as already stated. Sections 127
to 135 (both inclusive) of Cap. 240, not re-enacted under sub-
section (2) of section 8, covered the case of compulsory acquisi-
tion of land and the procedure thereof. The reason for this
omission is that the Municipal Corporations already possessed
powers to acquire compulsorily property under the provisions
of Law 15 of 1962, which was, as we have seen, specifically
enacted as a matter of constitutional directive and, therefore,
there would be an overlapping of provisions if sections 127 to
135 were left on the Statute book or re—enacted.

Before dealing with the arguments advanced, 1 should quote
section 124 (2) (¢) of Cap. 240. It reads.—

“(2) Subject to the provisions of this Law, it shall be
within the power of the council within the municipal
limits:

(c) Notwithstanding anything contained in sections 128
to 135 of this Law to acquire by private treaty, with the
consent in writing of the Commissioner previously obtained,
any lands or buildings, or any part thereof, for any purpose
of public utility, which shall include -

(i) The construction of new streets; -

(ii) the opening, widening, straightening, diverting or
improving of existing streets;

(iii) the erection of public buildings;

(iv) the provision of a good and sufficient water
supply.

For the purposes of this paragraph the term ‘lands’
shall extend to and include water or water rights within
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or without the municipal limits whether attached to tand
of held independently of land™.

It has been argued that in view of the non re-enactment of
sections 127 to 135 of Cap. 240, a Municipal Corporation has
no power to acquire compulsorily land or buildings for any of
the purposes set out in paragraph (c) of sub-section (2) of the
aforesaid s. 124 and in particular the construction of a new
street or the widening of an existing one, which are among the
purposes of public benefit specified in the notice of acquisition.

As pointed out in the case of Glyki and Another v. The Muni-
cipal Corporation of Famagusta, (1967) 3 C.L.R.,, p. 677 at
p. 686 -

* Matters of compulsory acquisition are.regulated by the
Compulsory Acquisition of Property Law, 1962 (Law 15/62)
and, by virtue of section 2 thereof, a municipal corporation
is specifically stated to be an acquiring authority.

Section 3 (2) (q) of the same Law provides that, among
the purposes which are to the public benefit and in respect
of which a compulsory acquisition may take place, are the
‘attainment or promotion of the objects of a municipal

L3R

corporation specifically provided by a Law’ ™.

The only addition made to the requirements of that Law
being the provision of sub-section (3) of section 8 by which
the power to acquire compulsorily has to be exercised by re-
solution of the Council passed by majority of not less than
two-thirds of the total number of its members.

As further stated by Triantafyllides, J. (as he then was) in
the Glyki case (supra) at p. 686 -

“In my opinion, the objects of a municipality, for the
purpose of section 3 (2) (q) of Law 15/62, should be taken
to include not only the duties laid down by means of section
123 of Cap. 240 but also the powers provided for by section
124 of Cap. 240”.

" In my view, the wording of section 8 of Law 64/64 is such,
that read as a whole and in conjunction with the Compulsory
Acquisition of Property Law, 1962 which empowers a Munici-
pality to acquire compulsorily property for the purposes of the
Municipal Corporations Law, does not deprive a Municipal
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Corporation of the power to acquire property for any of the
purposes set out in section 124 (2) (c) of Cap. 240, as re-enacted.
The power to acquire compulsorily for such purpose, is not
excluded by the fact that there is power and procedure laid
down by law to acquire by private treaty. If anything, the
power to acquire by private treaty is in addition to the power
to acquire for the same purposes compulsorily. Any other
interpretation would have led to absurd results and would have
defeated the purpose and sense of the enactment as a whole.
The opening words of sub—section (2) of section 124—“Subject
to the provisions of this Law ......... ” considered independently
of the reference made in paragraph (c) thereof to-sections 127
to 135, should be taken to include a reference to the powers
possessed by Municipal Corporations for compulsory acquisi-
tion, which powers, include, as aiready stated, the purposes set
out in the said paragraph.

The other purpose of public benefit for which the property
is required, namely, the establishment of places of recreation
for use by the public, falls within the ambit of paragraph (f)
of sub-scction (2) of section 124 of Cap. 240.

The inclusion of town planning among the purposes of
public benefit for which the property is required and the re-
ference to it in the reasons for same, give rise to three more
grounds which may be taken together and which are to the
effect that town planning was not a matter within the com-
petence of a Municipal Corporation; there did not exist a
validly prepared town plan and the purpose of acquisition was
an effort to apply a town plan for which the respondent Cor-
poration had no competence.

In this respect, I have been referred to Article 176 of the
Constitution by virtue of which a law might provide for town
planning with respect to any Municipal Corporation, and the
Town and Country Planning Law of 1972 (Law 90/72) as accor-
ding with the view that town and country planning was never
intended to be within the competence of a Municipal Corpora-
tion, and as gqing beyond the strict necessities of municipal
administration.

I do not agree with this contention. In the first place, Article
176 of the Constitution, does not prevent Municipalities from
performing functions that normally come within the sphere of
town planning; it merely clarifies the position in the sense that
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those Articles of the Constitution that refer to the functions of
Municipalities should be so construed as not precluding the
enactment of a law to provide for town planning with respect
to Municipalities. In the second place, Law 90/72, an elaborate
law on town and country planning, has not, as yet, come into
force, so as to be taken as superceding similar powers possessed
by Municipalities.

But independently of all these, the term “town planning”
used in the notice of acquisition, should be construed as covering
in fact, town planning powers of a rudimentary nature, which,
have always been entrusted to Municipalities under the relevant
legislation: Also, as used in conjunction with the remaining
purposes and reasons set out in the said notice and for no
other reason. It should be treated as a mode of describing the
purpose for which the property under acquisition is required,
namely, the consolidation of the land with the adjacent pro-
perty already acquired and the creation, naturally after the
demolition of the existing buildings, of a place of resort or
recreation for the use of the public with all its consequential
benefits of fresh air, good view, access to the sea, etc.

The remaining grounds of law which may conveniently be
taken together, are to the affect that the compulsory acquisition
in question has been made in contravention of the principles
of Administrative Law, applicable to compulsory acquisition,
namely, that:-

(i) There was no absolute necessity at the time to acquire
the land in question in order to carry out any specific
object of public benefit, the real intention behind the
acquisition being the forestalling of the expected in-
crease in the value of this property;

(i) there were no concrete plans at the time the sub judice
decision was taken;

(iii) the financial implications of this acquisition were not
duly considered; '

(iv) no proper inquiry, in the circumstances, has been
carried out, particularly so in relation to the objections
submitted by the applicant Company; and that

(v) the sub judice decision is not duly reasoned.
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The absolute necessity is evident from the object of the acquisi-
tion to which I have already referred. In the circumstances
of the present case it cannot be said that this compulsory acqui-
sition has been resorted to without being absolutely necessary,
as of its nature there could not exist any alternative possibility
of achieving its objects by means of purchasing other suitable
property either offered for sale by its owner or the acquisition
of which will entail a deprivation less onelous than the one
for the proposed acquisition or which is more or less equally
suitable for the purpose concerned. The land in question is
one of the few remaining ones for the completion of a project
that has been implemented by stages for more than two decades.
There existed all the prerequisites for its acquisition, and upon
completion of the compulsory acquisition its objects could be
considered as immediately implemented by the respondent
Municipality. The matter had not been accelerated for any
reason. lts very purpose did not call for any elaborate architec-
tural plans than the demolition of the existing premises and
the consolidation of the land in question with the adjacent
lands already acquired.

The financial implications of this project were duly considered
as emanating from the material in the file and the evidence
adduced. The respondent Municipality has been proceeding at
a pace having due regard to its financial capabilitiecs. The
acquisition of the subject property was considered along with
other properties in 1969 but because of its character as a business
establishment and the financial burden that it would involve
then, its acquisition was postponed until 1972 (exhibit 5(2)).

When the matter came for decision on the 10th July, 1972;

according to the affidavits filed and the evidence adduced, the
respondent Municipality was informed by the Municipal Engi-
neer, Mr. Droushiotis, that the reasonable compensation for the
subject property was about £70,000.—, including the buildings,
and a report to that effect was handed over to the town clerk,
which must have been misplaced, as 2 new one was prepared
on the 3rd September, 1972, again for the subject property and
three other properties. The valuations, according to the
municipal engineer, were based on prices of comparable pro-
perties, but I need not go into the matter, as anything said
might prejudice the determination of the compensation by the
appropriate Court. It is sufficient, for the purposes of this
recourse, to say that the financial implications of the project
were, indeed, carefully considered by the respondent Municipa-

212

10

15

20

25

30

35



15

lity, having due regard to their financial capabilities and whether
it was the opportune moment to proceed with the acquisition
or not. Furthermore, a comparison of the relevant minutes
and all the material in the file, shows that the sub judice decisions
are duly reasoned, in the circumstances, and a proper inquiry

was carried out regarding all the aspects of the case, including

the applicants’ objection to the acquisition, as well as the finan-
cial aspects of the matter,

For all the above reasons, I find no reason to say that the
exercise of the relevant discretionary powers by the respondent
Municipality has not been done in accordance with the notions
of the proper administration and the law.

In the result, Recourse No. 47/73 fails and Recourse No.
11/73 succeeds on the ground already stated.

In the circumstances, there will be no order as to costs.

Recourse No. 11/73 succeeds.
Recourse No. 47{13 dismissed.
No order as to costs.

213

1975
May 31
MIcHAEL

THEODOSSIOU
Co. L1p.
Y.
MunicrpaLiTy
OF LimassoL



