[TRIANTAFYLLIDES, P., StavriniDes, L. Loizou,
HADNANASTASSIOU, A. Loizou, MavLacHTos, 1]

DEMETRAKIS MELETIOU AND ANOTHER,
Appellants,

V.

THE DISTRICT LABOUR OFFICER, NICOSIA,

Respondent.

(Criminal Appeals Nos. 3344, 3345).

Constitutional Law—Constitutionality of legislation—Section
24(1) of the National Guard Law, 1964 (Law 20 of
1964) as amended by Laws 5 of 1966 and 70 of
1967—1Its provisions requiring an employer to pay his
5 own social insurance contributions while an employee
of his is serving in the National Guard are not offend-
ing, beyond reasonable doubt, against the principle of
equality enshrined in Article 28.1 of the Constitution—
But its provisions requiring the employer to pay the
10 contributions which would be payable by such employee
if he was actually in his employer's service, create,
beyond any doubt, an arbitrary and objectively un-
reasonable distinction as between employers—They are
unconstitutional as  being contrary to the doctrine of

15 equality safeguarded by the said Article 28.1.

Equality—Article 28.1 of the Constitution—Principle of
equality of treatment—Violated if a distinction has no
objective and reasonable justification—Test for deter-
mining reasonableness of a classification.

20 National Guard Law, 1964 (Law 20 of 1964 as amended
by Laws 5 of 1966 and 70 of 1967)—Constitutionalitv
of section 24(1) of the Law.

The issue involved in these appeals was the consti-
tutionality of section 24(1) (quoted in full in the judg-
ment at p. 24 post) of the National Guard Law, 1964
(Law 20 of 1964 as amended by Laws 5 of 1966
and 70 of 1967).

(o]
h

21

18756
Mar. 6

DEMETRAKIS
MELETIOU
AND ANOTHER

v,

DISTRICT
LABOUR

OFFICER
NICOSIA



1975
Mar B

DEMPTRARLS
MELFTIOU
AND  ANOTHER

v

DISTRICT
LABOUR
OFFICLR
NICOSiA

In suppoit of thewr appeal counsel iched wnrer alia,
on Article 281 of the Constitution which runs as
follows .

“All persons arc equal beforc the law, the admi-
rustratton and justice and are entitled to equal pro-
tecuon thereof and treatment thereby”

The Court of Appeal, after reviewing the legal posi-
tion relating to the doctrine of equality as applicable
in India, USA, Greece, Cyprus and in the Court of
Human Rights of the Council of Evrope (vide pp 25-29
of the judgment poss) and after observing that the
object of the said « 24(1). “was not only to secure
the gayment of the relevant social insurance contribu-
ttons by an employer even though his employee while
serving 1n  the National Guard was not rendering to
him any services, but furthermore. to secure that the
contributions otherwise payable by such employee him-
self were, durng his period of service in the National
Guaid, to be paid by his employer”

Held, (1) The proviston n section 24(1) requiring an
employer to pay s own contributions while an employee
of his 15 serving mn the National Guard, has not been
shown to our satisfaction to be a prowvision offending,
beyond reasonable doubt, agamst the pnnciple of equa-
hty enshrined in Arucle 281 of ow Constitution, it
may concervably be saird that, as durmg the period of
such service the master and servant relationship s
merely suspended, the employer affected can be reason-
ably differentiated from other emplovers whose employees
are not serving i the National Guard

(2) Coming next to the further obhgation of the
employer to pay, <o long as an employee of his s
serving 1n the National Guard, the contributions which
would be payable by such employee if he was actually
in his employers’ scrvice, we are of the view, beyond
4any doubt. that in this respect an arbitiary and objectively
unreasonable distinction  has becn made as  between
employers, hecause though employers whose employees
are not in the Nauonal Guard and are actually working
for them are not bound to pay such employees’ contn-
butions, those whose employeces are 1n the National
Guard and. therefore. are not rendering to them any
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services, are put in a still more disadvantageous position
by having 1o pay the contribuiions of their employees
who are national guardsmen. (Loizou v. Poullis (1969)
| C.L.R. 17, distinguished).

Appeals partly allowed.

Cases referred to :-

Arkansas Natural Gas Co. v. Arkansas Railroad Com-
mission, 67 L. Ed. 705, at p. 710;

Frost v. Corporation Conunission of the State of Okla-
homa, 73 L. Ed. 483, at p. 488;

Bayside Fish Flour Company v. Gentry, 80 L. Ed. 772
at p. 777,

Republic v. Arakian (1972) 3 C.L.R. 294, ai pp. 302-303;

Case ‘“‘Relating to certain aspects of the laws on the
use of languages in education in Belgium”, decided
by the Court of Human Rights of the Council of
Europe (see European Convention on Human Rights
Yearbook No. 11, part 2, p. 832);

Fekkas v. The Electricity Authority of Cyprus {1968)
i CLR. 173;

Loizow v. Poullis (196%9) | C.LR. 17
Appeals against conviction and sentence.

Appeals against conviction and sentence by Demetrakis
Meletiou and Another who were convicted on the 24th
March, 1972 at the District Court of Nicosia (Criminal
Cases Nos. 10513/7! and 8681/71) on various counts
of the offence of failing to pay Social Insurance Contri-
butions contrary to section 24 of the National Guard
Laws, 1964 -1967 and sections 5, 9(6)e), 73(1)(2)(4)
and 77 of the Social Insurance Laws, 1964 -1970 and
were sentcnced by Colotas, D.J. to pay fines varying
from £4.- — £15.- and they were further ordered to pay
the outstanding contributions.

S. Erotokritou, (Mrs.), for the appetlant in Appeal
3344
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K. Michaelides, for the appellant, in Appeal 3345,

L. Loucaides. Senior Counsel of the Republic, for
the respondent.

Cur. adv. vult.

The judgment of the Court was delivered by :-

TrIANTAFYLLIDES, P: These two appeals werc heard
together as they involve a common basic issue, namely
the constitutionality of section 24(1) of the National
Guard Law, 1964 (Law 20/64), as amended by the
National Guard (Amendment) Law, 1966 (Law 5/66)
and the National Guard (Amendment) (No. 2) Law, 1967
(Law 70/67).

The said section reads as follows :-

«24(1) "Oocdkic npdéownov kAnBeév &' Onnpegiav £v
évepydm unneeoig TRc Auvapswce duvapsr TV diatd-
Eewv To0 nopovroc Nopou epydetar ic TakTIkAv
anaox6Anov napa Tivi Epyodortn, 1 anagyoAncic au-
Tob oUd0Awc SoxkdnteTar AGAN dnAdc dvaoTéMAeral
Siapkolonc TAC nepiddou kad Av TO npbdownov TOU-
To TeAEi €v TR unnpecig TAc Auvapcwe, ¢ £pyodo-
me dpwe Unoxpeoltal 6nwe  £EakohouBR va karo-
B84AAn, Biapkolonc ThRc TolO0TNC AvaoToMic. ThHv  ¢-
B8bopadigiav auTtol ceiogopdv ocuppwvwe nNpodc 1O dp-
Opov 5 7Tou nepi Kowvwvikwv "Acmalicewv  Noépou
To0 1964 kai dnwec kataBdaAln nepaitépw TAV ONO
Tot woBwrod ninpwrtéav sioQopdv cupgpovwe npodc
T6 pnbév dapbBpov avelaptATwe Too 6T O wobBwrdc
oUdepiaov  Onnpeoiay napéaxev  gic Tov  EpyodoTnv
Siapkodonc TAC neprdbou TadTnc.

Nac £pyoddtne 6Gotic napoleinel # GueAel va ko-
raBdAn THv Ond ToU napovroc £8a¢giou NPOVOOUME-
vnv ciopopav  dianpartrer adiknpa kai  UndkeiTal £v
NEPINTWOE! KaTadikne Tou eic tac 0wnd Tod &pBpou
73 1ot nepi Kowwvikwvy "Acgpohioswv  Nopou Tod
1964 npovooupévac nOIVAC KO UROKEITar negpinAéov
gic Tac Aomnac Siatéfeic Tod dpBpou TOUTOUS.

(24(1) Where any person called out to active
service in the Force under the provisions of this Law
is regularly employed by an employer. his employ-
ment shall not be discontinued but merely suspended
24
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for the duration of the period during which such M19756
person 1s in the service of the Force, and the employer ul
15 obliged to continue paying, pending such suspen- .. rranis

ston, his weekly contribution in accordance with  MELETIOU

5 section 5 of the Social Insurance Law, 1964, and *"" ANOTHER
to pay further the contribution payable by the em- v
ployee in accordance with the said section, irres- DISTRICT
pective of the fact that the employee has rendered ot
no services to the employer during such period NICOSIA

10 Any employer who fails or neglects to pay a con-

tribution provided under s section commits d4n

offence and 1s hable i case of conviction to the

punishments provided under section 73 of the Social

Insurance Law, 1964 and s, further, subject to the
15 rest of the provisions of such section ™)

Each of the two appellants was convicted of com-
mutting an offence contrary w0 section 24(1), by failing
to pay social insurance contributions m respect of em-
ployees of theirs during the peniods of service of such

20 employees 1 the National Guard: they have both appealed
to this Court on the ground that section 24(1} 1s uncon-
stitutional

For the purposes of thewr appeals, they have telied,
mter alia, on Article 28 of the Constitution, paragraph
25 (1) ot which reads as tollows -

«1 MMavrec eivar 1001 gvwniov 100 vopou, TAC 0101
KNOEWC Kar TAC Sikawoguvne xal dikaolviar va T1u
XWol 10NG NpooTacigs KAl HETOXEIPICEWC»

('l All persons aie equal before the law, the
30 administration and justice and are entitled to equal
protection thereof and treatment thereby”)

In India the corresponding provision 1s Article 14 of
the Constitution which reads as follows -

‘The Swate shall not deny to any person equality

35 before the law or the equal protection of the laws
within the territory of India’ (Sce Basu’s Commentary

on the Constitution of India. 5th ed, vol 1T p 287)

The above provision s quite sumlar to the relevant
part of section | of the 14th Amendment to the Con-
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stitution of the United States (sec Basu, supra, at pp.
440, 444).

It is pointed out by Basu, supra, (at p. 447) that—
“Mere production of inequality is not e¢nough to hold
that equal protection has been denied. For, every se-
lection of persons for regulation produces inequality, in
some degree”; and the learned author adopts the view
that “the inequality produced, in order to encounter tie
challenge of the Constitution, must be ‘actually and

3

paipably unreasonable and arbitrary’.

In this respect reference is made by Basu to the deci-
sion of the US.A. Supreme Court in Arkansas Natural
Gas Co. v. Arkansas Railroad Commission, 67 L. Ed.
705, at p. 710, which has been followed in Frost v.
Corporation Commission of the State of Oklahoma, 73
L. Ed. 483, at p. 488, and in Bavside Fish Flour Com-
pany v. Gentry, 80 L. Ed. 722, at p. 777).

In the Bavside case Mr. Justice Sutherland said (at
p. 771 -

“It never has been found possible to lay down
any infallible or all-inclusive test by the application
of which it may Dbe determined whether a given dif-
ference between the subjects of legislation is cnough
to justify the subjection of one and not thc other to
a particular form of disadvantage. A very large
number of decisions have dcalt with the matter; and
the nearest approach to a definite rule which can
be extracted from them is that, while the difference
need not be great. the classification must not be
arbitrary or capricious. but must bear somc just and
recasonable relation to the object of the legislation.
A particular classification is not invalidated by the
Fourteenth Amendment merely because inequality
actually results. Every classification of persons or
things for regulation by law produces inequality in
some degree; but the law is not thereby rendered
invalid (Atchison, T. & §. F. R. Co. v. Matthews.
43 L. Ed. 909), unless the inequality produced be
actually and palpably unreasonable and arbitrary.
Arkansas Natural Gas Co. v. Arkansas R. Commis-
sion, 67 L. Ed. 705, 710. and cases cited).”
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In Basu, supra, (at p. 450) the following tesis arc laid

down for determining the reasonableness of a classifica-
tion :-
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“f. When a law is challenged as violative of Article anp  anoTHER

i4, it is necessary for the Court first to ascertain
the policy underlying the statute and the object
intended to be achieved by it.

II. The purpose or object of the Act is to be
ascertained from an examination of its ‘title, preamble
and provision’.

HI. Having ascertained the policy and the object
of the Act, the Court should apply the dual test in
examining its validity :

(a) Is the classification rational and based on an
intelligible differentia which distinguishes persons or
things that are grouped together from others that are
left out of the group?

(by Has the basis of differentiation any rational
nexus or relation with its avowed policy and object?

IV. If both the tests just mentioned are satisfied,
the statute must be held to bc valid.

In such a case, the consideration as to whether
the same result could not have been better achieved
by adopting a different classification would be fo-
reign to the scope of the judicial inquiry.

V. If either of the two tests of intelligible diffe-
rentia and nexus is not satisfied. the statute must be
struck down as violative of Article 14.

V1. (a) The rcasonableness of the classification is
to be tested with reference to the circumstances
existing at the time of cnactment of the impugned
law.

But —

In the case of pre-Constitution laws, the circum-
stances existing at the time of commencement of the
" Constitution become material.

"(b) A law which was non-discriminatory at its in-
ception may “be rendered discriminatory by reason
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of external arcamstances which tahe away the rea
sonable basis of classification ™

In Greece the doctrine ol equality betore the law has
been 1ncorporated m all Greek Constitutions trom 1844
onwards

According  to  Sgouritsas  on  Constitutional  Law——
(Zyoupitoa Zuvraypamkov Aikaiov)—Vol B, Part b.
(1966 ed.) at p. 185, the following 1s the effect of the
equal protection clause. as found i Article 3(1) of the
1952 Constitution

« exel 8 woBeTnBn nayiwe ano Tod 1947
uno TAG vopohoyiac, T@v dikaoTnpiwv dexopévwy OT
n dwatafic 100 apBp 3 ToU Zuvrayparoc emBAaAAe:
igoTnTa Sikaiou, ATO! OnayopelEl ou HOvov TRV avi-
gov e@apoynv TV vOopwy, aAAa kai THv Ono ToD
vopofitou ougiagTik®e avigov pUBuioiv Tod Sikaiou
Aév dnokAeiovrar xai xkara TAV dnowiv TadtTnv no-
PEKKAIOEIC €K TOU yEVIKOU Kavoveg, aAAh alton, a@
evoc pév BEv eival duvaTtov va unepBaivouv wprope-
va Gkpaia opia eic ekactnv Bedouévny neEpinTwov
ap ETEPOU DE SMITPENOVTAI HOVOV E¢ OO0V CUVTPS-
¥ouv Enapxelc Aéyor diaiohoyoOvtec outac €E ov-
TIKEIMEVOU »

(" hias been adopted by case-law constantly
since 1947, the Courts having accepted that ‘the pro-
viston of Article 3 of the Constitution requires equa-
lity of the law, in other words it prohibits not only
mcquality i applymng the laws, but  also ptchibits
substantial nequahity 1 the course of laymng down
the law’ In accordance with this view, too, there
are not excluded dewviations from o general rule, but
these cannot, on the one hand, cxceed certamn extreme
liits m every particular  case, and. on the other
hand. arc pernutted only <o long as they can be
justified  from the objective pomt of view on the
basis of adequate grounds ™)

In Cyprus. t was held o the Republie v Arakian,
(1972 3 CLR 294, at pp 302-303, that 1t s up to
“the persons complaning of unequal treatment (see, inter
wlta, Lmdslev, 61 1. Ed 369 and Morey, | L Ed 2d
1485). te show that the decwsion v queshion of the M-

28

15

20

25

30

40



10

20

30

L
L

40

nistry of Finance did not rest upon any reasonable basis
and that it was essentially arbitrary”. In that case this
Court adopted the view of the Court of Human Rights,
of the Councit of Europe, in the case “Relating to certain
aspects of the laws on the use of languages in education
in Belgium” (European Convention on Human Rights
Yearbook No. 11, part 2, p. 832) “that the principle of
equality of treatment is violated if the distinction has no
objective and reasonable justification” (see. too, inter
alia, Fekkas v. The Electricity  Authority  of  Cyprin
£1968) 1 CLL.R. 173).

With the foregoing principles in mind we shall now
proceed to examine the position in the present casc :-

At all times material for the outcome of these appeals
the material parts of section 5 of the Social Insurance
Law. 1964 (Law 2/64)—which is referred to in section
24(1) of the National Guard legislation, supra, read as
follows :-

«5.(1) Ar éxaornv e£B8dopada ciowopav kab fAv, 1
b1 pépoc The Onoiac pIoBwToc TIC AnNoxoAeiTo Eic
gEnprnuévnv  épyaciav  karaBardovrar  UNoYpEwTIK®C
ouppuvwe Taic diordEeo Tol napdvroc Noéuou Tpeic
o elopopoi, pia napd Too wmoBwrob, &TEpa nopd
Tou é£pyoddTou kai Tpitn £k Tob Moyiou Tapsiou ThAC
Anpoxpartiac

Noceitar 6T

{a) oubepia eopopd kataBaAAsTal AvaQopikme
npoc £B6bopada xab' fv o wobwTtoc olbepiav
unnpeciav napéoxe ko oUTw oldepia avmpi-
oBic T@ koaTteBAROn

(B)
(2)

(3) 'O Epyodornc évexetar kat GpxAv Eic TAV
xvatofoMiv Tooov TAC un’ altob nhnpwiiac ciogo-
pic dgov kai TRC Und 100 WoBwTod ninpwréag ToOr
adtne’ adrn karaBaAierar Bid Aoyapiooudvy ToO i
oBuwted, TOoU redeurgiou  analacoopévou oiaodinore
évoxfc npoc kataboMiv ThAc eiopopdc’ Bid Tolc oko-
nolc d¢ Tou nopovroc Nopou eiopopai kataBAndei-
oat und ToU £pyodboTtou B1a Aoyapiaoudv Tod pioBw-
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To0 Aoyilovrar eiogopai kataBAnbeioar ond ToG -
afwTol».

(*5.4(1) For each contribution week during the
whole or any part of which an cmployed person has
been employed, three equal contributions shall be
payable in accordance with the provisions of this
Law, one by the employed person, one by his employer
and one out of the general revcnue of the Republic:

Provided that —

(a) where an employed person has rendered no
services during any week and received no re-
muneration in respect of that week, no con-
tribution shall be payable for that week;

(b}
(2)

(3) The employcr shall, in the hrst instance, be
liable to pay both thc contribution payable by him-
self and also, on behalf of and to thc cxclusion of
the employed person, the contribution payable by
that person, and for the purposes of this Law contri-
butions paid by an employer on behalf of an employed
person shall be deemed to be contributions paid by
the employed person.”)

Also, section 10 of Law 2/64. as amended by the
Social Insurance {Amendment) Law, 1968 (Law 28/68},
reads as follows, in its material part:-

«10. Ai giogopai nigroUvrar Unép ToU nRogalopt-
vou

(e) da ndoov £B8opdda cicpopdv kol  ExacTnv
nuEpav Thc onoiac oltoc «kAnBeic & Onnpe-
cigv é&v Th 'EBvikfj ®Ppoupd Bduvdpel TV nepi
‘EBvikAc ®poupiic Ndpwv ToG 1964 £wc 1967,
SwateAei év évepy®d Onnpeciq. $av oubeic ép-
yodoTtne évéxntan eic tAv kataBolfv eiopapiv
we npdc altdév Suvdper Ttod sdagiou (1) Tod
dpBpou 24 T@Ov npoavagepBéiviav Nopwvs,
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(“10. Contributions shall be credited to an insured
person :

(e) for any contribution week for each day of
which he, having been called for service in
the National Guard according to the National
Guard Laws of 1964 to 1967. continues in
active service, if no employer is liable to pay
contributions in respect of him in accordance
with sub-section (1) of section 24 of the afore-
said Laws.”™)

It is abundantly clear that section 10 of Law 2/64
was amended by the introduction of paragraph (e}—by
means of Law 28/68—because of the corresponding
amendments of section 24(1) of Law 20/64 by means
of Law 5/66 and Law 70/67.

It is to be noted, at this stage, that Law 2/64 has
been repealed and replaced by the Social Insurance Law,
1972 (Law 106/72)—which is not applicable to the pre-
sent appeals as it was enacted subsequently thereto—but
section 10 of Law 106/72, which corresponds to section
10 of Law 2/64, has remained substantially the same
in so far as the provisions applicable to persons serving
in the National Guard are concerned.

From a study of the above-quoted legislative provisions
it is clear that the object of section 24(1) of Law 2/64,
as amended, was not only to secure the payment of the
relevant social insurance contributions by an employer
even though his employee while serving in the National
Guard was not rendering to him any services, but, fur-
thermore, to secure that the contributions otherwise pay-
able by such employee himself were, during his period
of service in the National Guard, to be paid by his
employer.

In the light of the well-settled approach to the matter
of the constitutionality of legislative provisions introducing
differentiations as between categories of persons—{(as such
approach has been referred to earlier on in this judgment)
-—we have reached the conclusion that the provision in
section 24(1) requiring an employer to pay his own con-
tributions while an employce of his is  serving in the
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National Guard, has not been shown tn our satsfaction
to be a provision offending, beyond reasonable doubt,
against the principle of equaliy enshrined in Article
28.1 of our Constitution, 1t may conceivably be sawd
that, as during the period of such service the master
and servant relationship 1s merely suspended, the employer
affected can be reasonably differentiated from  othel
employers, whose employees are not serving in the Na-
tional Guard.

Coming next to the further obligation of the employer
to pay, so long as an employee of his 1s serving in the
National Guard, the contributions which would be pay-
able by such employee if he was actually in his employers’
service, we are of the view, beyond any doubt, that
this respect an arbitrary and objectively unreasonable
distinction has been made as between employers, because
though employers whose employees are not in the Na-
tignal Guard and are actually working for them are not
bound to pay such employees’ contributions, thosc whose
employees are 1n the National Guard and, therefore, are
not rendering to them any services, are put m a still
more disadvantageous position by having to pay the
contributions of thewr employees who are national guards-
men.

The case of Loizow v Poullis (1969) 1| CL.R 17,
1s 1 our view clearly distinguishable from the present
one, the Loizou case relates to the provision mn section
24(2) of Law 20/64 which mmposes on an employer of
a demobilized national guardsman the obligation to offer
to him the same, or similar, employment as before his
enlistment

It appears that the appellants were charged and con-
victed on the basis of counts concerming the failure to
pay both their own contributions and those of therr
employees, during their service in the National Guard
It follows that, as the convictions of the appellants were
based only partly on the statutory provision which we
have found to be unconstitutional—as being contrary to
the doctrine of equality safeguarded by Article 28 1—
their appeals have to be allowed only to that extent,
therefore, theirr convictions stand with the particulars of
the counts concerned being modified in the light of this
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judgment. The sentences of fines which were imposed
on the appellants as a result of their convictions need
not be interfered with as in our view they could not
be manifestly excessive even if the appellants had only
failed to pay their own contributions as employers; but
the amounts which the appellants were ordered to pay,
by the trial Court, as outstanding contributions have to
be adjusted according to the outcome of these appeals.

Appeals allowed in part.
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