' [TRIANTAFYLLIDES, P.] 1974
. oo Nov. 23
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION —
CLEOPATRA

. CLEANTHOUS
CLEOPATRA CLEANTHOUS, -

Applicant, Cyprus
TELE-

COMMUNICATIONS
AUTHORITY

and

THE CYPRUS TELECOMMUNICATIONS AUTHORITY,
‘ : Respondent.

(Case No. 21/71).

Cyprus Teleconwmunications Authority—Officers of— Disciplinary affen-
ces by and charges against—Action by the Authority under Section
E of its Internal Rules—Followed by disciplinary conviction and
punishment by the Board of the Authority—Competent organ fo
deal with the matter not the Board, but the General Manager—
Rule 5 of section E of the said Rules—Decision of the Board
annulled because of lack of competence of the organ which took
it. :

Administrative Law—Administrative Organ—Competence—Lack of
competence— Annulment of decision because of lack of Competence
of the Organ which took it—See, also, under * Cyprus Tele-
communications Authori.}y". .

After a colleague of the applicant compiained in writing to
the General Manager of the respondent that the applicant had
been making false accusations against her, the applicant was
suspended from duty and a Board of Investigation—(not to be
confused with the Board of the  Respondent)—composed of
three senior officers, of the respondent, was requested to enquire
into the case and to report as soon as possible to the General
Manager of the respondent. This action was taken under
section E of the Internal Rules of the respondent {(quoted in
full in the judgment post). The rule, most relevant, in this
section is rule 5 which reads as follows:

s, Judgment
(8) The General Manager after studying -the pro-
- ceedings of the Board and interviewing the accused

. .person will decide: - . . )
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Whether to dismiss the charge or whether the
charge is proved.

(c)— Where the case is proved, the General Manager
will recommend which of the following punish-
ments will be inflicted:

The Board of Investigation having enquired into the case, by
hearing oral testimony, reported to the General Manager, inter
alia, that, on the basis of the evidence, there appeared to exist
a very serious case jeopardizing the good name of the respon-
dent, as well as the honour and good character of employees
of the respondent. '

The matter was then referred to the Board of the respondent
which, after hearing again relevant evidence, reached its sub
Judice decision on the 5th November, 1970 and proceeded to
punish the applicant by depriving her, by way of a fine, of half
of her salary in respect of the period, when she was suspended
from duty. Hence the present recourse.

The issue has been raised that the competent organ to deal
with this disciplinary matter was not the Board of the respon-
dent, but its General Manager. In this respect the Court
referred to the Public Authorities (Regulation of Personnel
Matters) Law, 1970 (Law 61/70) which applies, inter alia, to the
respondent and quoted in full 5. 3: (Vide pp. 467-468 in the
judgment post). '

Held, (1) Even after the enactment of Law 61/70 the Rules,
of which section E forms a part, continued to be in force and
in view of the express provisions of rule 5, I have reached the
conclusion that the Board of the respondent was not competent
to deal with the issue of the guilt or innocence of the applicant
regarding the disciplinary charges against her and, therefore, the
decision challenged by this recourse has to be declared to be
null and veid and of no effect-whatsoever, because of lack of
competence of the organ which took it, namely the Board of
the respondent. (See, also, rule 6 of the Rules).

Sub judice decision annulled.

Recourse.

Recourse against the decision of the respondent to punish
the applicant by depriving her, by way of a fine, of half of her
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salary in-respect of the period, when_she was, suspended from
duty, after she had been found guilty of various disciplinary
offences.

M. Chrismphides, for the applicant. -
A. Hadjiloannou, for the responcient'.
. Cur. adv. vult,

The following judgment was delivered by:- .

 TRIANTAFYLLIDES, P.: By this recourse the applicant, an
Assistant Supervisor in the service of the respondent, chalfenges
the validity of a decision of the Board of the respondent, taken
on the 5th November and communicated to her on the 13th
November, 1970; by means of such decision she was found
guilty of the following-disciplinary offences:

(1) Quarrelsome behaviour disturbing the ‘peaceful function-
ing of the respondent

(2) Making false accusations undermlmng ‘the authority and
dignity of her colleagues and/or of supenor officers of
“the respondent .

(3) Misconduct, namely conduct contrary to the regulations
in force or incompatible with the dignity and the good
name of the respondent and of its personnel.

As a result, the applicant.was punished by being deprived,
by way of a fine, of half of her salary in respect of the period
when she was suspended from duty, namely from the 8th August,
1970, until the 8th November, 1970.. Also, it was decided that
the matter would be recorded in her personal file for future
reference and that her work would be under continuous observa-
tion; in case of relapse or of-any other serious infringement of
the regulations she was to be interdicted forthwith and there
would be examined the possibility of hcr dismissal from the
service of the respondent.

The history of the disciplinar"y proceedings against the appli-
cant 1s briefly, as follows -

On the 7th August 1970 a colleague of apphcant a certain
Mrs. Tanta;, who had just been promoted to the post of Supervi-
sor (and against.whose promotion the applicant and others had
filed a recourse), complained in writing to the General Manager
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1974 of the respondent that the applicant. had been making false

Nov. 13 accusations against” her.
CLEOPATRA As a result the applicant was suspended from duty on the 8th
CLEANTHOQUS L
v August, 1970, and a Board of Investigation—(not to be con-
CYPRUS fused with the Board of the respondent)}—composed of three
TELE- senior officers of the respondent, was requested to enguire into

COMMUNICATIONS:  the case and to report as soon as possible to the General Mana-
AuTHoRITY ger of the respondent.

It is not in dispute that this action was taken under section E
of the Internal Rules of the respondent.

It is convenient to quote in full, at this stage, the text of the
said Section E:- '

“SECTION ‘E'—QOFFENCES AND PUNISHMENTS
1. Procedure

(a) It is the responsibility of the Head of Department
to classify any act or omission as

A minor/major irregularity or lesser offence or
A serious irregularity or offence.

(b) The head of Department having classified the
offence will deal with it himself as laid down in
Section ‘D’ in the case of Minor/Major Irregulari-
ties and Lesser Offences. In the case of Serious
Irregularitiecs and Offences the papers will be
passed to the General Manager who will decide
whether the case shall proceed as a Serious Ir-
regularity or Offence or be returned to Head of
Department to be dealt with as a Minor/Major
Irregularity or Lesser Offence. If the General
Manager decides that the case shall proceed as a
serious irregularity or offence he will appoint a
Board of Investigation.

2. Board of Investigation

(a) The Board of Investigation will be composed of
at least two of the more Senior Officers of the
Authority who in the opinion of the General
Manager are most suited for cnquiring into the
particular offence. The Head of Department con-
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cefned will not be a member of the Board. Onc 1974
of the members of the Board will be appointed Nov. 23
Chairman. The person accused will be given an

. . - . CLEOPATRA
opportunity to object to any particular member of CLEANTHOUS,
the Board, except the Chairman. The Chairman v
will decide whether such objection is justified or Cyprus
not. In the event that the objection is upheld the TeLEe-
Chairman will discharge the member objected to, COMMUNICATIONS

AUTHORITY

who will take no further part in the proceedings.
The place of the discharged member need not be
filled unless the discharge has resulted in the
~members of the Board falling below two, in which
case the Chairman will seek the General Manager’s
directive as to reconstituting the Board.

(b) As a general guide a person accused of an offence
" ' may object to a member of the Board on the
following grounds:—

(i) That the member bears the accused person a
personal grudge.

(u) That the member has some personal interest,
' in the case beyond his normal interest as an
official of the Authority.

(iiiy That the member is a close relative of the
' accuscd person.

{c}) The accused person must be able to substantiate
any objection made to the satisfaction of the
Chairman.

{(d) In all cases where objection is made, the fact must
be recorded by the Chairman in the proceedings,
and also his decision on the objection.

3. Suspension from Duty

(a) If the General Manager decxdes that it is in the
interests of the Authority or in the interest of a
proper investigation of the case, he may recom-
mend the suspension from duty of the accused
person at any time after the case is reported to

* him, and, 1f necessary, untll such time as the case

" is decaded
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(b) In all cases where suspension has occurred, the
final decision in the case will include a direction as
to whether or not any reimbursement is to be made
for emolument lost as a result of suspension.

Proceedings of the Board.

The Board will inquire into the case by calling for
such witnesses and papers as in their opinion are
necessary to investigale the facts of the case. The
accused person may also call such witnesses and other
evidence as he may wish. The proceedings will be
recorded in writing and the Board will forward these
with their finding to the General Manager.

Judgment

(a) The General Manager after studying the proceed-
ings of the Board and interviewing the accused
person will decide:-

Whethér to dismisé the charge or
Whether the charge is proved.

(b) - Where the case is dismissed, the General Manager
will ensure that all papers in connection therewith
are destroyed.

' {c) Where the case is prdved, the General Manager

will recommend which of the following punish-
ments will be inflicted :—

(i) Dismissal from the Authority
(ii) Reduction in Grade

(iii) A Fine

(iv) Loss of Increment

(v} Reprimand.

(d) The General Manaster will inform  the accused
person accordingly, and will 'hand him a letter
containing brief details of the offence.

(e) " A Fine will normally be inflicted where the offence
has resulted in some form of damage to the pro-
perty of the Authority, or where the Authority
has suffered some financial loss that can be deter-
mined.
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(f) The payment of such a fine may be arranged over
-, a given period, if the amount warrants such
treatment. )

6. A ﬁpeals

Any employee retains of course the right to make an
appeal™.

The Board of Investigation enquired into the case; in the
course of its ‘enquiry it heard oral testimony; and it, eventually,
reported to the General Manager that, on the basis of the
evidence, there appeared to exist a very serious case jeopardizing
the good name of the respondent, the integrity, character and
dignity of senior officers, as well as the honour and good chara-
cter of employees of the respondent. Furthermore, that the
false accusations concerned, and especially the way in which
they were made, did not appear to be compatible with the status
of an employee of the respondent and that if no due disciplinary
measures were taken it would result, inter alia, in rendering
problematical the smooth functioning of the respondent.

The matter was referred then to the Board of the respondent
which, after hearing again relevant evidence, reached its sub
Jjudice decision on the 5th November, 1970, and proceeded to
punish the applicant as aforementioned. :

There has been raised, during the proceedings before me, the
issue that the competent organ to deal with this disciplinary
matter was not the Board of the respondent but its Genetal
Manager. :

Reference has to be made, in this respect, to the Public Autho-
rities (Regulation of Personnel Matters) Law, 1970, (Law 61/70)
which applies, inter alia, to the respondent; section 3 of this
Law reads as follows:-

T 3.(1) Topouutvev Téw Siatdlewv Tol olkeiov vopou Umd-
yeTen eis THV &ppoBidTnTa EkdoTou "Opyaviopoy & Siopiopds,
1} tmkUpwots Siopiouol, 7 Evtadis s 1O uévluov TPOTWTIIKOY,
fi ﬂpoaycoyn, ) uerdleois, 1| &méoragis xal 1 orcpu*rrnpé-rnms
TOU TWpoowTikoy ToU ‘Opyawiopol s kai-f &' cdrou
Goxneis mebapyixolU EAéyyxov, wspt?\auﬂowouévwv Tiis &ro-
Avoews ) THs &wohAaydis & T kalnKdvTey ueAGy ol
TPOCWTIKOU.
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(2) Tmpouptvow T Biordlecv Tou 8agiov (3), oladn-
wote Tév & TH ogle (1) dvagepoubviov dpuodloTiiTwv
dokeiTon Ug' Exdorou ‘Opyav.opol oupgowvews mpds Tds Bia-
TdEers ToU olkeiov vopou fi olwvbrtrore Suvdper alrol éxbo-
Bévtwv i &kBobnooutvay kovoviouddv fi kavdvwy, Tas pubui-

. [oboas T Béua dv oyfoer pds Td drrolov dokeiTan 1) &dpuobid-

T18-

(3) 'Oocdris & oikelios vopos Biv TeprAapPavn Bidtabv
pubuilouoau 9 yopnyouoav eis Tév "Opyovicuov Etovotay pos
Exdoow xavovioudv Ty kowdvwv puBmidvrawv otovdfmoTe TGOV
Beudrreov £v oo Trpds TR doia Suvaran v Zoxndf Umwod

_ Tob ‘Opyavicpol GpuoBioTns Suvépsr Tou agiou (1), 6

olxkelos vopos 8a EppnvednTan xai EpopudlnToan s &w nept-
sAapPdveto tv altd Bidralis xopryouoa tis Tov "Opyavioudv
tfouaicv Tpds ExBootv kawoviopdv i kavdveoy pubuldvrev TO
Bépa TouTo™.

{**3.(1) Subject to the provisions of the relevant specific
Law there shall be within the competence of each Authority
the appointment, confirmation of appointment, emplace-
ment in the permanent establishment, promotion, transfer,
secondment and retirement of the personnel of such Autho-
rity, as well as the exercise of disciplinary control, including
dismissal or termination of the duties of members of the
personnel.

(2) Subject to the provisions of sub-section (3), any of
the competences mentioned in sub-section (1) is exercised
by each Authority in accordance with the provisions of
the r:levant specific Law or in accordance with any regula-
tions or rules made or to be made under such Law, regulat-
ing the matter in connection with which competence is
exercised.

{3) Whenever the relevant specific Law does not contain
a provision ordaining or granting to an Authority the
competence to make regulations or rules regulating any of
the matters in respect of which competence may be exercis-
ed by such Authority in accordance with sub-section (1),
the said Law will be interpreted and applied as if there
was included therein a provision granting to the Authority
competence for the making of regulations or rules regulat-
ing that matter™).
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Therefore, in my opinjon, even after the enactment of Law
61/70 the Rules, of which section E—quoted above—forms a
part, continued to be in force; and in view of the express provi-
sions of rule 5, I have reached the conclusion that the Board
of the respondent was not competent to deal with the issue of
the guilt or innocence of the applicant regarding the di. ciplinary
charges against her and, therefore, the decision challenged by
this recourse has to be declared to be null and void and of no
effect whatsoever, because of lack of competence of the organ
which took it, namely the Board of the respondent. - '

The above view of mine is strengthened by the provision in
rule 6 about the right of appeal, which undoubtedly means that
there is a right of appeal to the Board after a'decision has been
reached by the General Manager of the respondent; and in the
present instance it is quite clear that the Board did not deal
with the case of the applicant by way of appeal; thus, the appli-
cant was tried by a disciplinary organ which did not possess
competence to deal with her case; and at the same time she was
deprived of her right of appeal under the Rules.

1 have not lost sight of the fact that in the complaints made
against the applicant there is a reference to the General Manager
in such a manner as not to exclude the possibility that it might
be objected that, in the circumstances, he should be considered
as being disqualified to deal with the disciplinary matter in
question. In my view this possibility did not and could not
result in automatically vesting the relevant disciplinary com-
petence in the Board of the respondent; what should have been
done—(and there is nothing to show, by means of any record
or otherwise, that this was what has happened in this case)—
was that the General Manager, if there had arisen any question
of his being disqualified, should have sought the instructions of
the Board and the Beard could have decided who would carry
out the duties of the General Manager under section E of the
Rules in relation to the specific disciplinary matter.

It is correct that in paragraph (¢) of Rule 5 of section E
there is to be found the expression *“ the General Manager will
recommend which of the following punishments will be inflict-
ed”, but in my opinion this does not involve any competence
of the Board of the respondent other than as regards a final
decision as to the punishment to be imposed, and, in any case,
it does not confer upon the Board any competence to decide as
to the guilt of the officer concerned; such decision has to be
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reached by the General Manager under paragraph (a) of Rule
5 and then an appeal may be made to the Board.

Having found that the matter in question was dealt without
competence I think that I should not deal with any othe: aspect
of this case as it is possible—though not imperative—that the
respondent may decide to reinstitute disciplinary proceedings
against the applicant in respect of the matter in question. In
the result, the sub judice decision of the Board of the respondent
is declared to be null and void and of no effect whatsoever.

Taking into account all the circumstances of this case I am
not prepared to order the payment of any costs to applicant
by the respondent.

Sub judice decision annulled.
No order as to costs.
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