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(Howwxy) *' Epeong " dp. 3602).

Lrpatiwrind ’Advejuare — Howd rerpauipov poiaxicews 8¢ dvo-
maxofy — "Apbpov 49 (f) 1ot [lepi Zrparwwrweos [Towvewot
Kdbixog nai Aweovopias Nduov, 1964 (40 vo 1964) - Ioyvor-
ouog épeaciovrog nepl aoleveias 8re diénpake o adixnua dmeg-
pigln vmo Lrgaviwrixot Aucastnpiov — Ieyovdra tebévra évir-
oy Avordtov Awaornelov dmoredodv loyvpordrny Hvdekw
nepi dabevelag — ' Eay érifevro dvdmioy Zrpatiwtixod Awcaoty-
plov rovre Od 7o émeixéoregor xare Ty Emucronow THG
mowiis — "Eldrrwo mowis.

"Epecig natd )5 molviic.

*Egeats Umd ToU Xprotdkn Mewpylou kard Tiis TeTpapfivou mol-
viis puAakioecss Tiis EmPAnbelons Umd ToU ZrpoTiwTikol AikaoTn-
plov Bk 1o &Biknua Tiis &wwrakofis, kard TapdPaciv Tou &pfpou
49 (B) Tou epl ZTpomwTikoU Monkou KebBixos kal Awovoplas
Népou ToU 1964 (Nouos 40/64).

ATTODAZIZ*
A. Elrruyiou, Bia Tov épeceiovTa.
M. MixanAidng, Sic Tiv AnuoxpaTiav.

TPIANTADYAANIAHE, Tlp.: O tpeoeiwv koTeBindotn Umd ToU
StpamiwTikou AacTnplou gls TeTpdunvov euAdkiow &rd Tiis ling
*OktwPpiouv 1974, mapabexfels xarnyopiav Bix 1¢ &Siknua Tijs
dwutroxodis, xard Tap&Paciv Tou &ppov 49 (B) Tou Tepl ITpa-
TicoTikoU [owikou Kdbixos kal Aixovoplas Népou Tou 1964
(Nopos 40/64).

* An English translation of this judgment appears at pp. 74 - 75
post.
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Td &Bixnpa SiempdyBn xord Tds wrtepwds GOpos s 2lng
Maiou 1974 &1e & Epeoelnv fipwifn vé ixtedéor Urmpeoiav oxomoy,
Tapd 1O yeyovds 51 SieTdyfn va pdn TouTo Urd dwwTépou Tou.
Qs pokUTrTal Bk THs Sikoypaglas & ipeceiwov TpoiPatey b Sixon-
ohoylav Bia v &pimoly Tou T yeyovds &1 Emaoyev &k veupikoy
KAOVIONOU.

*Eveymmiov ToU Trpamiwrikot Aikaommpiov & Epegriwr tveponicdn -

dveu_ouvnydpoy, kal olrw &tew &AMBn vk &dbéory ofadfymoTs
TUxdv BAappuvTikd oTtoiyela eplwpiotn el 10 vd SnAwor peta-
péAerow Bi& THY dvutraxofy Tou, Xwpls v& dvapepBi Eriong kal els
T6 Bipa THs dofevelas Tou. Qs 3% mrpokUmTel ik TOU Keptvou TS
tvdomdy pos &rogdatws, TO ZTpamiwTikoy AwaoTipiov §y1 pdvov
Stv EaPev U’ Syv Tou TTpds HETPIOOROV Tiis Trowdis 6T & épeoeiwov
fito &obeviis &e Bibmpate To &Biknua, AN’ dviBéToos Eechpnoe TOV
Trept dobevelas loxupiopov Tou s TrpboxnHa.

Kord Ty Sidpreiav Tijs dxpodioeux This mapovans ipéorws, Kol
kaTéww Epelvng el T& dpxela ToUu Yuyiarpixou TpfduaTos Tou
FevixoU Noooxopeiou Asvkowoios, tnkpipatn & thy 21nv Malou
1974, éufows perk Ty Sidkmpat Tol & Adyw &Sinparos, &
tpeoelewov EEnTdobtn Umd laTpol kal Tou &xopnyrifn dvopporTik
68 By BewerrrevBrijpepov, & ouwBuaoud weTd poppokeuTIKs
Sepermeics.

TouTto, katd Thy yvdunv pas, dmoTeAel loyupotdTnv Evbalv
1 & tgeociwv fiTo Trpdyuam &obevhis &Te Bibrrpate TO mepl o0 &
Aoyos &biknua. Elpebo B¢ PEPponor m kv 16 ZrpamwTikdv Al-
othpiov elxev dvomdéy Tou T& G &vw yeyowdTa Btv 84 tecoper
dg Tpbdoxnua Tov ioxupioudy Tou fpeostovros wepl dobBevelas kal
8& fito émisikéoTepov kaTd Ty EmpéTpnoi T Towiis Ty dmolav
ToU EmiPoien.

‘O ouvfjyopos Tou fpecefovtos elonynbn va davpdoowpey &
6)\0K7\ﬁpou Ty Towhyv Tis puAakioews. Adv duvdpeBo v &mroBex-
“BBuey T 'rmcnn‘qv Eio"n‘f'now Sidm T dbiknua g dumaxoiys
oTpaTICITOVY, U maaSnTro-re meploTdots, elval ooPapdv, s Exov
&uecov oyfow peTd PooikwTdTwy mpoUtrofécewy Bid Thv SioTr-
prnow Tis malfapytas.

‘Qg &k ToUToV Beopolpey &1, Umd Tds mepioTdorg, £dal pdv v
¢mPANGY) puAdiaois els Tov EpeoelovTa, dAAG alrn Sfov vk UTo-
Pipacdij els mepiobov Blo pnudv d&rd Tig ﬁuepounv{or; &md Tiis
émolos oUtos xarrebixdodn.
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1974
Nov. 26
CHRISTAKIS
GEORGHIOU

v.
THE REPUBLIC

This is an English translation of the judgment in Greek
appearing at pp. 72-73 ante. :

Military offences—Disobedience contrary to section 49 (b) of
the Military Criminal Code and Procedure Law, 1964 (Law 40
of 1964)—Appellant’s allegation of being ill at commission of
offence rejected by trial Court—Facts placed before Court of
Appeal constituting strong indication of such illness—Had they
been before Court below it would have been more lenient—
Sentence reduced. -

Appeal against sentence.

Appeal against sentence by Christakis Georghion who was
convicted on the 11th Qctober, 1974 at the Military Court
sitting at Nicosia (Case No. 101/74) on one count of the offence
of disobedience contrary to section 49 (b) of the Military Cri-
minal Code and Procedure Law, 1964 (Law 40/64) and was
sentenced to four months’ imprisonment,

A. Eftychiou, for the Appellant.
Gl. Michaelides, for the Respondent.
The following judgment was delivered by:—

TRIANTAFYLLIDES, P.: The Appellant was sentenced, on
October 11, 1974, by the Military Court, to four months’ im-
prisonment, after he had pleaded guilty to the offence of dis-
obedience, contrary to section 49 (b) of the Military Criminal
Code and Procedure Law, 1964 (Law 40/64).

The offence was committed during the night of May 21,
1974, when the Appellant refused to carry out his duty as a
sentry, despite the fact that he was ordered to do so by a superior
of his. As it appears from the record before us the Appellant
put forward as an excuse for his refusal the fact that he was
suffering from nervous shock.

Before the Military Court the Appellant appeared in person,
and so when he was called upon to place before such court
any mitigating factors he confined himself to expressing his
repentance for his disobedience, without referring 1o his illness.

As it appears from the text of its judgment the Military
Court not only did not take into account in mitigation of sen-
tence the fact that the Appellant had been ill when he committed
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the offence, but, on the contrary, it considered his excuse in
this respect as a mere pretext.

During the hearing of the present appeal, and after a search
in the records of the Psychiatric Department of the Nicosia
"General Hospital, it was found out that on May 21, 1974,
immediately after the commission of the offence in question,
the Appellant was examined by a doctor and he was given
fifteen days’ sick leave while being under treatment.

This, in our opinion, is a strong indication that the Appellant
was really ill when he committed the offence.

We are sure that if the Military Court had before it the above
facts it would not have considered the Appellant’s excuse of
being ill as a pretext, and it would have been more lenient in
imposing sentence on him.

Counsel for the Appellant submitted that the whole sentence
of imprisonment should be set aside. We cannot uphold this
submission as the offence of disobedience by .a soldier, under
any circumstances, is a serious one, being directly related to
basic requirements for the preservation of discipline.

For tkis rcason we are of the view thal, in the circumstances,
a sentence ol imprisonment should be imposed on the Appel-
lant, but it must be reduced to a period of two months from
the date on which he was convicled.

Appeal allowed.
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