ANTONIOS
KOURRIS

V.

THE SUPREME
COUNCIL OF
JUDICATURE

[TRIANTAFYLLIDES, P., STAVRINIDES, HADJIANASTASSIOU,
A. Lorzou, MaLacHTos, JJ.]

ANTONIOS KOURRIS,
Applicant,
and
THE SUPREME COUNCIL OF JUDICATURE,
Respandents,

{Case No. 6/72).

Administrative acts or decisions (or omissions) of an organ,
person or authority exercising executive or administrative
functions—And which alone can be made the subject of
a recourse under Article 146 of the Constitution—Para-
graph 1 of that Article I146—Supreme Council of
Judicature—Set up and functioning under section 10{1)
of the Administration of Justice (Miscellaneous Provisions)
Law, 1964 (Law No. 33 of 1964)—It is the same insti-
tution as the Supreme Council of Judicature established
by Article 157.1 of the Constitution but with a new
composition—Decision of the Supreme Council promoting
the District Judges named (the interested parties) to the
post of Acting President of District Court instead of
the applicant (a District Judge)—Said decision is not an
act or decision of an organ etc. exercising executive or
administrative functions, within the aforesaid paragraph
I of Article 146 of the Constitution—Acts or decisions
(or omissions) of the said Supreme Council of Judicature
as aforesaid cannot be challenged by the recourse under
that Article—Because the functions of the Supreme
Council are very closely connected with the exercise of
judicial powers—Consequently the Supreme Court has
no jurisdiction to entertain the present recourse directed
against the aforesaid promotions of judicial officers
(Judges)—Recourse dismissed on that ground ie. on the
ground that it is not maintainable,

Recourse under Article 146 of the Constitution and the
Jurisdiction of the Supreme Court on such recourse—
Criterion adopted for the exercise of such jurisdiction
is that of the essential nature of the decision, act or
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omission which is being chollenged—See further supra.

Construction and Interpretation of Constitutional provisions—
Article 146.1 of the Constitution—Act or decision (or
omission) of an organ, authority or person exercising
executive or administrative functions—See also supra.

Statutes—Construction—Construction  of section  10(1) of
the Administration of Justice (Miscellaneous Provisions)
Law, 1964 (Law No. 33 of 1964).

Supreme Council of Judicature—Established by section 10(1)
of the aforesaid Law No. 33 of 1964—It is the same
institution as the Supreme Council of Judicature
established by Article 157.1 of the Constitution—See
also supra.

Recourse under Article 146 of the Constitution—It does not
lie against decisions or acts (or omissions) of the Supreme
Council of Judicature concerning appointments, pro-
motions etc. of judicial officers (Judges etc.).

Judicial Service—Judicial appointments or promotions—Made
by the Supreme Council of Judicature set up under
section 10(1) of the Administration of Justice
(Miscellaneous Provisions) Law, 1964 (Law No. 33 of
1964)—No recourse under Article 146 of the Consti-
tution lies against the validity of such appointments or
promotions.

Advocates and Recourse under Article 146 of the Consti-
tution—Advocates—Conduct and Etiquette—Law Officer
{Senior Counsel of the Republic) on leave prior fo
leaving the Public Service—Enrolled as an advocate
and holding the relevant annual licence to practise—
Section II(1)(a}b) of the Advocates Law, Cap. 2 {as
amended)—Whether he can validly file a recourse
against the State—He can, irrespective of whether or
not the acr of the said counsel is against the rules of
etiquette,

Recourse under Article [46—Advocates—See  inunediately
hereabove.

The applicant is a judicial officer holding the substantive
post of a District Judge. The Supreme. Council of Judicature
promoted the inferested parties to the post of Acting Presidents,
District Courts, instead of the applicant. By his present
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recourse under Article 146 of the Constitution the applicant
secks a declaration of the Supreme Court to the effect that:
(1) the aforesaid decision of the Council is null and void, and
(2) that the refusal (or omission) of the Council to consider
a written application or complaint of the applicant regarding
the said appointments is null and void.

The point in issue in this case is whether the sub judice
decisions (or omissions) of the Supreme Council of Judicature
can be said to be acts or decisions (or omissions) of an organ,
person, authority etc. exercising administrative or executive
functions within the ambit of paragraph 1 of Article 146 of
the Constitution; in which cate only the said acts or decisions
eic. can he held to be amenable to the jurizdiction of the
Supreme Court on a recourse under that Article 146.

The Supreme Court by majority (HadjiAnastassion and A.
Loizou, JJ. dissenting) dismissed the recourse on ihe ground
that it is not maintainable under the said Article 146 of the
Constitution and held that the Supreme Council of Judicature,
established by section 10(1) of the Administration of Justice
(Miscellaneous Provisions) Law, 1964 (Law No. 33 of 1964),
being the same institution as the Supreme Council of Judi-
cature established by Article 157.1 of the Constitution but
with a new composition, it follows that the Court has no
jurisdiction to entertain a recourse under Article 146
against any act, decision or omission of the said Council because
the functions of such Council are very closely connected with
the exercise of judicial power.

It is to be noted that the Court unanimously disposed of
a minor issue viz. whether the present recourse having been
filed by a Senior Counsel of the Republic on leave prior to
retirement, it can be held that the recourse has been validly
filed. The answer to that was given by the Court in the
affirmative holding :

(1) Though as a matter of professional etiqueite and
practice the recourse ought not to have been filed by
counsel for the applicant, nevertheless the question
whether the applicant should be deprived on this
ground of his right to proceed with his recourse is
an altogether different matter.

(2} Irrespective of the fact that counsel for the applicant
was at the material time on leave prior to the taking
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of effect of his resignation from the post of Senior A19728
Counsel of the Republic, he was, however, an ue.
advocate enrolled under the relevant Law and he had

] ' ANTONIOS
taken out the annual licence to practise as an advocate KOURRIS
as required by the relevant Law (viz. The Advocates v.
Law, Cap. 2). THE SUPREME

. ] COUNCIL OF
{3) On the other hand, it was never the practice of the jupicature

Supreme Constitutional Court {and in dealing with
this recourse we are exercising the powers of such
Court) to allow formalities to prevent it from dealing
with a case before it (see, for example, The Attorney-
General and Kouppi, 1 RS.C.C. 115).

(4) In the light of the above and taking also into account
that counsel acted in perfect good faith, we hold that
the recourse¢ was duly filed on January 10, 1972

Cases referred to:

The Holy See of Kitivn and The Municipal Council
of Limassol, 1 R.S.C.C. 15, at p. 21;

Kyriakides and The Republic, 1 RS.C.C. 66, at pp.
69, 73;

Demetriou and The Republic, 3 RS.C.C. 121, at pp.
127, 128;

The Attorney-General v. Ibrahim, 1964 CLR. 195;

Papaphilippou  and The Republic, 1 R.S.C.C. 62, at
pp. 64, 65;

Stamatiou and The Electricity Authority aof Cyprus,
3 RS.CC. 44, at p. 46;

Eraclidon and Hellenic Mining Co. Ltd. and  Others,
3 RS.CC. 153, at p. 156;

Constantinides and The Cyprus Broadcasting Corporation,
S RS.C.C. 34, at p. 39;

Sevastides v. The Electricity Authority of Cyprus (1963)
2 C.L.R. 497, at pp. 500, 502;

The Greek Registrar of the Co-operative Societies v.
Nicolaides (1965) 3 C.L.R. 164, at pp. 170, i171;

Police and Hondrou, 3 RS8.C.C. 82, at p. BS;
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Sofocles Demetrigdes and Son v. The Republic (1969)
3 CLR. 557;

Gavris v The Republic, 1 RS.C.C. 88, at p. 93;
Xenophontos and The Republic, 2 RS.C.C, 89, at p. 92;
In re C.H. an advocate (1969) 1 CL.R. 561,
HadjiKyriacou and Hadjiapostolou, 3 RS.C.C. 89;
Valang and The Republic, 3 RS.C.C. 91;
Charalambides and The Republic, 4 RS.C.C. 24;
Pilavaki v. The Republic, 1964 CL.R. 164;

In re C.D, an advocate (1969) 1 CLR. 376;

Pyx Granite Co. Lid. v. Ministry of Housing and
Local Government [1960] A.C. 260, at p. 286;

In re S. (a barrister) [1969] 1 All ER. 949;

The Minister of Finance v. The Public Service
Commission (1968) 3 CL.R. 691;

The Attorney-General and Kouppi, 1 RS.C.C, 115;
Haros and The Republic, 4 RS.C.C. 39, at p. 43;
Decisions of the Greek Council of State:

Nos. 1486/1950, 1093/1955, 168/1956, 2027/1965,
718/64, 1344/1964, 184/1947, 1042/1951, 163371951,
905/1946, 812/1947, 2360/1947;

Case No. 812/1947 reported in “Themis”, 1947, p. 141;
Decisions of the French Council of State :

Falco et Vidaillac, April 17, 1953 (v. Les Grands arréts de
Jurisprudence Administrative, 1969, p. 392);

Decisions of the French Tribunal of Conflicts :

Préfet de la Guyane (see Les Grand Arréts etc., supra,
p. 379).

Recourse.

Recourse against the validity of the decision of the
respondent relating to the temporary appointments of five
District Judges as Presidents of District Courts and
against the refusal or omission of the respondent to deal
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with a written complaint of the applicant in connection with
the said appointments.

K. Talarides, for the applicant.

L. Loucaides, Senior Counsel of the Republic,
for the Attorney-General.

L. Clerides, for the Bar Council of Cyprus.

Cur. adv. vult.
The following decisions were read :

TRIANTAFYLLIDES, P.: On the 10th January, 1972,
the applicant, who is a District Judge, filed the present
recourse by means of which he attacks the validity of a
decision of the Supreme Council of Judicature relating to
the temporary appointments of five other District Judges
as Presidents of District Courts and complains against the
alleged refusal or omission of the Supreme Council of
Judicature to deal with a written complaint of his in
connection with the said appointments.

On the 11th January, 1972, the attention of counsel
for the applicant was drawn, by the Registry, to the fact
that when he filed this recourse on behalf of the applicant
he was still holding the post of Senior Counsel of the
Republic, as he was on leave prior to his resignation from
such post which was due to take effect on the 14th
February, 1972; counsel was further informed that when
he was issued, on the 21st December, 1971, with an
annual licence to practisc as an advocate in 1972 it was
not known by the Chief Registrar that his resignation was
not effective before the 14th February, 1972; counsel’s
views were sought as to whether in view of his holding
at the time of the filing of this recourse the post of
Senior Counsel of the Republic he could have validlv
filed the recourse.

There followed relevant correspondence between the
Chief Registrar and counsel for the applicant, who insisted
that the recourse was properly filed and that it should
take its course through being served on the respondent
Supreme Council of Judicature. Such correspondence lasted
until the 13th March, 1972, when the Supreme Court
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directed that arpuments had to be heard on the 25th .

April, 1972, regarding the validity, in the circumstances,
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of the filing of the recourse, in view too of the fact that
on the 31st January, 1972, the Bar Council-—to which
the matter had been referred—decided, under section 24
(1) (c) of the Advocates Law, Cap. 2, that it was contrary
to the etiquette of the profession for an advocate to under-
take, while being a public officer on leave prior to leaving
the public service, a case against the State of which he
still continued to be an employee {«©d4 fito avriBeroc npoc
Tiv Seovroloyiav ToU Diknyopiked énayyéApaTtoc 4 0no
Siknyoépou, Bnuooiou Unalljiou Teholvroc €n’ adeig npd
TS Apepopnviac TAC dgunnperioewc alvol,  davaAnyg
UnoBéoswe évavriov tou Kpdrtouc tol énoiou eioém éEa-
kohouBei vd eival OndAAnAoc»). There were notified in
writing accordingly the applicant, the respondent Supreme
Council of Judicature, the five judicial officers affected
by the recourse, the Attorney-General of the Republic and
the Bar Council. It was further directed by the Court that
on the same date any party appearing before it could also
raise the question of the jurisdiction of the Court to
entertain’ the recourse under Article 146 of the Consti-
tution—under which it was made—as this cardinal legal
jssue had not been determined in any previous case.

There appeared before the Court counsel for the
applicant, for the Attorney-General and for the Bar
Council; the respondent Supreme Council of Judicature
informed the Chief Registrar that it had decided not to
take part at that stage of the proceedings but it reserved
the right to raise the issue of jurisdiction later if it were
not decided at such stage. The five affected judicial officers
chose not to take part at all in the proceedings. Counsel
for the Bar Council was heard on the issue of the validity
of the filing of the recourse and counsel for the Attorney-
General raised the issue of the jurisdiction of the Court
to entertain the recourse; and counsel for the applicant
was heard in reply on both issues; I feel that the highest
appreciation of the Court should be expressed for the
very able and learned arguments put forward by all
counsel. The hearing regarding the above two preliminary
issues was concluded on the 22nd June, 1972, and the
decision on both of them was reserved. On the 6th July,
1972, the Court announced its decision to treat the
recourse as duly filed on the .10th January, 1972, and
stated that it would give its reasons therefor later together
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with its decision on the issue of jurisdiction. Thus, today,
before proceeding to deal with the issue of jurisdiction,
the reasons will be given for treating the recourse as duly
filed :

When the applicant instructed his counsel to file this
recourse, as well as when such counsel proceeded to file
it, they were both acting in good faith, honestly believing
that counsel for the applicant was entitled to act as he
has done. The recourse was accepted by the Registry
of this Court on the 10th January, 1972, and it was only
afterwards that it was noticed that counsel for the applicant
was still on leave prior to the taking of effect of his
resignation from the public service. So what we had to
decide was whether the applicant should be deprived of
his right to proceed with a recourse which had already
been filed.

The aforementioned decision of the Bar Council, regarding
the professional etiquette and practice aspect of the matter,
is undoubtedly correct; and sight has not been lost of the
provisions of section 64 of the Public Service Law, 1967
(Law 33/67) which restrict the right of a public officer
to undertake private work while in the public service.
But the matter of the validity of the filing of this recourse
could not be decided on the basis either of professional
etiquette and practice or of the provisions of section 64
of Law 33/67: and, actually, counsel for the Bar Council
pointed out. very fairly indeed, that though as a matter
of professional etiquette and practice the’ recourse ought
not to have been filed by counsel for the applicant never-
theless the question whether the applicant should be
deprived on this ground of his right to proceed with his
recourse was an altogether different matter.

By the Supreme Constitutional Court Rules, which
are applicable to the present proceeding it is provided
(see rule 3) that “Whenever anything may be done by any
person or organ or authority of, or in, the Republic, it
may, unless the context otherwise requires, or the Court
otherwise directs, be dome by an advocate acting on
behalf of such person, organ or authority and duly
authorized in writing for the purpose.”

Counsel for the applicant was duly authorized in
writing—as it appears from the file of the proceedings---
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to make this recourse on behalf of the applicant; and, at
the material time, irrespective of the fact that he was on
leave prior to the taking of effect of his resignation from
the post of Senior Counsel of the Republic, he was an
advocate enrolled under section 11(1)(a) of Cap. 2 and
he had taken out an annual licence to practise as an
advocate in 1972 under section 11(1)b) of Cap. 2. The
proviso to section 1t(1) of Cap. 2, which states that
nothing in section 11(1) shall apply to any Law Officer,
is not intended to preclude a Law Officer, such as a
Senior Counsel of the Republic, from being enrolled or
licensed; it merely exempts Law Officers from the obli-
gation to enrol or to take out a licence.

Rule 19 of the Supreme Constitutional Court Rules
provides that “At any stage of the proceedings tie Court
or a judge may give such directions as the justice of the
case may requirc”; and it was never the practice of the
Supreme Constitutional Court—(and in sitting to deal with
this recourse we arc exercising the powers of such Court)
—to allow formalities to prevent it from dealing with a
case before it; in, for example, the case of The Artorney-
General and Kouppi, 1 RS.C.C. 115, the Court took the
view that though a reference of an issue of unconstitutic-
nality, made to it by another Court under Article 144 of
the Constitution, had not been made in the proper manner
as regards formalities, it should non the less proceced io
deal with such issue, because, as stated in its judgment
{(at p. 117), it decided in the interests of justice and in
the public inierest in general and in order to avoid further
delay, to direct that the reference should be accepted
by the Registry of the Court and filed therewith in spite
of the fact that it was still in an unsatisfactory form;
such course was adopted without in any way intending
it to become a precedent.

In the light of the above and in view of the very
special circumstances of the matter—such as that
counsel for the applicant when he filed this recourse
was entitled, under Cap. 2, to practise as an advocate
and that he acted in perfectly good faith—we decided
to hold that the recourse was duly filed on the 10th
January, 1972.

I come next to the issue of the jurisdiction of this
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Court to entertain the applicant’s recourse under Article
146 of the Constitution; as in relation to this issue the
Court is not unanimous--as it is in relation to the matter
of the validity of the filing of the recourse—I shall
proceed to state my own opinion regarding such . issue.

It has to be decided whether as regards the matters
complained of by the applicant a recourse can be made
under Article 146; and to decide this it is necessary
to construe the relevant part of Article 146, which is its
paragraph 1 and reads as follows :-

“1. The Supreme Constitutional Court shall have
exclusive jurisdiction to adjudicate finally on a
recourscs made to it on a complaint that a
decision, an act or omission of any organ, authority
or person, exercising any executive or administrative
authority is contrary to any of the provisions of
this Constitution or of any law or is made in excess
or in abuse of powers vested in such organ or
authority or person.”

(«To ‘AvwTatov ZuvraypaTikOv  Aikaomipiov  xé-
KTNTal anoxkAeioTikiv  Sikawbooiav  va  anogaocidn
Op1oTIKWCG Kal GUETakAATWC  €ni ndAonc nNpooguyic
UnoBaMhopévne kar anogdacewc, npdfewc f napo-
Aeiyewe olouBhnote odpyavou, apxnc H  npoownou
aokoUvTwy  exkTeAeonikiy i BioiknTikfv  AsiToupyiav
gni T Adyw Omt admn eivar avrifetoc npoc Tac Bio-
Takeic ToU ZuvTaypatoc A TOV  vOpov fi £yEVETO
ka® UnépBaoiv { karaypnov Tihc €Eouciac THC
EUNENIOTEUREVNC EiC TO Opyavov R TRV apxAv f 1O
npéownov ToUTO.»)

It should be borne in mind that the jurisdiction to
grant a remedy by means of a recourse for annulment as
provided by Article 146.1 is not an innovation of the
drafters of the Constitution of Cyprus but it was vested
in the Supreme Constitutional Court in order to creatc
thus an administrative court on the model of admini-
strative courts, such as Councils of State, in other
countries. This has been recognized on more than one
occasion by the Supreme Constitutional Court (see, inter
alia, The Holy See of Kitium and The Municipal Council
of Limassol, 1 RS8.C.C. 15, at p. 21, and Kyriakides and
The Republic, 1 RS.C.C. 66, at p. 69). So, even though
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the wording of Article 146.1 is somewhat different from
provisions defining the jurisdiction of administrative
courts in other countries, general principles of Admini-
strative Law governing the availability of the remedy
under Article 146.1 have to be taken, as far as possible,
into account in defining the extent of the jurisdiction
under the said Article (see, inter alia, Kyriakides, supru,
at p. 73, and Demetrion and The Republic, 3 R.S.C.C.
121, at p. 128).

The fact that by virtue of sections 9(a) and 11 of the
Administration of Justice (Miscellaneous Provisions)
Law, 1964 (Law 33/64) (regarding _the constitutionality
of which see the judgments in Artorney-General v. Ibrahim,
1964 C.L.R. 195)—the jurisdiction under Article 146.1
is not now exercised by the Supreme Constitutional Court
but is exercised by this Supreme Court does not affect at
all the extent of such jurisdiction; section 9(a) provides,
in effect, about the vesting in this Court of, inter alia,
the jurisdiction under Article 146.1 and section 11

* provides about the manner, from the procedural point of

view, of the exercise of such jurisdiction; neither of thesc
two sections nor any other provision of Law 33/64 can
be properly construed as having enlarged or restricted in
any way the said jurisdiction which exists by virtue of the
Constitution.

An examination of our case-law shows that the appli-
cability of Article 146.1 has as a rule been tested mainly
on the basis of the essential nature of the decision, act
or omission being challenged (see, inter alia, Papaphilippou
and The Republic, 1 RS.C.C. 62, at p. 65; Stamatiou
and The Electricity Authority of Cyprus, 3 RS.C.C. 44,
at p. 46; Demetriou, supra, at p. 127; Eraclidou and
Hellenic Mining Co. Ltd. and Others, 3 RS.C.C. 153, at
p. 156; Constantinides and The Cyprus Broadcasting
Corporation, 5 RS.C.C. 34, at p. 39; Sevastides v. The
Electricity Authority of Cyprus (1963) 2 CL.R. 497, at
p. 502, and The Greek Registrar of the Co-operative
Societies v. Nicolaides (1965) 3 C.L.R. 164, at p. 170):
the nature of the organ, authority or person from which
a decision or act emanated, or which was allegedly guilty
of an omission, has been treated as a relevant, but not
always necessarily decisive, consideration in determining
the essential nature of such decision, act or omission (see,
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inter alia, Papaphilippou, supra, at p. 64; Police and
Hondrou, 3 RS.C.C. 82, at p. 85, Constantinides, supra,
at p. 39; Sevastides, supra, at p. 500; Nicolaides, supra,
at p. 171, and Sofocles Demetriades & Son v. The
Republic (1969) 3 C.L.R. 557).

In relation to the interpretation of Article 146.1 the
framework of our Constitution should be borme in mind,
especially because such framework undoubtedly establishes
the separation of powers (see, inter alia, Papaphilippou,
supra, at p. 65; Haros and The Republic, 4 RS.C.C. 39,
at p. 43); it is on the basis of this constitutional frame-
work, as well as in the light of relevant principles of
Administrative Law, that decisions, acts or omissions
closely connected with the exercise of the legislative power,
even though not actually amounting to the exercise of
such power, have been found to be outside the ambit of
Article 146.1 (see, Papaphilippou, supra, at p. 64); and,
likewise, decisions, acts or omissions closely connected
with the exercise of the judicial power have been found
to be outside the ambit of such Article (see, inter alia,
Kyriakides, supra, at p. 73; Gavris and The Republic, 1
R.S.C.C. 88, at p. 93; Xenophontos and The Republic,
2 RS.C.C. 89, at p. 92, and In re C.H. an advocate (1969)
1 CL.R. 561).

That the provisions of Article 146.1 cannot be
interpreted without reference to relevant principles of
Administrative Law is shown, also, by case-law by which
it has been laid down that the remedy under Article 146.1
is available only in relation to administrative decisions,
acts or omissions in the domain of public law (see, inter
alia, HadjiKyriacou and Hadjiapostolou, 3 R.S.C.C. 89;
Valana and The Republic, 3 R.S8.C.C. 91; Charalambides
and The Republic, 4 R.S.C.C. 24, and Pilavaki v. The
Republic, 1964 C.L.R. 164), even though the wording of
Article 146.1 might otherwise be taken as warranting its
applicability to administrative decisions, acts or omissions
in the domain of private law too.

With the foregoing in mind I shall now proceed to
cxamine whether the appointments challenged, and the
omission complained of, by the applicant in this case
come within the ambit of Article 146.1. Such appointments
were made by, and the omission is attributed to, the
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Supreme Council of Judicature which has been set up
under section 10(1) of Law 33/64; this scction reads as
follows :

“10.—(1) The Supreme Council of Judicature
for the exercise of the competence and the powers
in respect of appointments, promotions, transfers,
termination of appointments, dismissals and disci-
plinary matters of judicial officers shall be
composed of :-

(a) the Attorney-General of the Republic;

(b) the President and the two senior judges of
the Court;

{c) the senior President of a District Court and the
senior District Judge; and

(d) a practising advocate of at least twelve years
practice elected at a general meeting, convened
for the purpose, of the Cyprus Bar Associa-
tion for a period of six months and not
being eligible for re-clection for the next
five years:

Provided that in case of absence or temporary
incapacity of the President or a judge of the Court
or of the senior President of a District Court or of
the senmicr District Judge, the judge or President
of a District Court or District Judge, as the case
may be, next in seniority shall act as o member of
the Council :

Provided further that in case of absence or
temporary incapacity of the practising advocate
provided by paragraph (d) of this subsection the
practising advocate elected as an alternate member
of the Council at the same meeting of the Bar
Association shall act.”

(«10—(1) To 'Avwrarov Akaotikdov ZupBolhiov
510 TRV evaocknoiv Te@v dappodiotATwv  kKai  £Eouoid@v
alrol ko Goov Ggopd eic Blopropolc, npoaywyde,
peraféoeic, Teppatiopole Onnpeciac, dnoAlogic  Kai
neiBaop)ikd napantpara  diIkaoTmkdy  Asiroupydv,
QUYKPOTEITA!I EK TOV GkoAouBwv :
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{a) tol Tevikol Eiouyyshéwg Tic Anpoxparioac ;uggns

(8) vou Mpogdnou kai Tov dlo dGpyatoTépwy Aixka-

otOV TOU Amaotipiou ’:{’gf_ﬁ:ggs
(v) tot apyumorency [Mpoidpou "Enapyiokod Arxa- V.
ompiou rkoi ToG dpyutctipouy  Enapxiakol Al 1yn seeriae

COUNCIL OF
JURBICATURD

{(8) &E £voc dwnyopou Pé DwDESKAETH TOUAYIOTOV Triants fyllides,
npaxriky £Edoxnow T00 €nayyilpaTtoc aUTodl P.
éxheyopévou eic yevikiy  &ni TouTw guykalou-
uévnv ouvebpicolv tol Amnyopikod ZuAdhéyou
Kunpou 8i1a nepicdov £E unvov  wkai pfi dvren
enavekAgEipou Bid TG gndusva névre ETn :

KaaTod' Kai

Nogitar 611 &v nepinTwos: Grougias A npoomoviic
ovikavoTroc Ttol Mpogdpou  f waagrod Tvoo TRS
Awaornpiou fi Tol  Gpxaiotépour Mposdpou  Encoya:
koD Aikaorpiou A Tol dpxaiotépoy ‘Enapyioxkod Ar-
kaorod kalrikovra pédouc vol ZuuBouliou douxel 3
gnopsvoe eic dpyardTnTa AwcothAc, A, dvoddvwe TAS
nepnTwosewe, Vposdpoc  "Ercoyinkol Awocmpiou |
‘Enapyiakée AikaoTic :

Nogitas nepaiméow 6T &v NEDINTLGTI  OROLDIGE §
NpooWPIVAC avikevoTnToc ol £nayvericuivou TV
DinNyopov HEAGUC TOU NEOVOOUUEVOU Ev NasGynoow
(8) Tod napdévroc £dapiou, kafikovra pehous  Tol
ZupBouhiou Qokal & £xkheyeic kard TV QUTAV Guve:
Eoiooivy 700 Awnyopikel  Zubhdyou  wa  avanhnpur-
KGv pedos Tod ZuuBovdiou dikaydpecs).

The “Court” in section (1Y s this Supreme Court,

The present Council i3 enirvsted with the powers waich
were vested, by victue of paragraph 2 of Acticle 157 of
the Constitution, in the Supreme Council of Judicaturc
created by paragraph 1 of the same Article: such Agiicle
reads as follows -

“I. Save as otherwise provided in this Constitution
with regard to the Supremc Coenstitutional Court,
the High Court shall be the Supreme Coimncil  of
Judicature, and its President shall have two voies.

2. The appointment. promoticn. fransfer.  icri-
nation  of apmointment. dismisral and  discinlinarv
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matters of judicial officers are exclusively within
the competence of the Supreme Council of Judicature.

3. No judicial officer shall be retired or dismissed
except on the like grounds and in the same manner
as a judge of the High Court.”

(«1. 'Empuiacoopévav T@v nepi  tol  Avwratou
Tuvrayuarikod Aikagrnpiou Srardfewv  tod Zuvrd-
vuaroc, T6 ‘Avaratov Aikaotipiov  anotehei 10 CA-
vararov Amkaorikdv ZupbolAiov, & 3¢ npdsdpoc ad-
ol Exe1 S0 whAgouc.

2. Eic viv dnokAsiomikiy appodiotnta Tol  Avw-
Tarou Amwaotiked ZupBouAiou UnGyovrar 6 Biopiopdc,
/i npoaywyr, i perabecic, 6 TeppaTigudc TAC UNn-
peoiac Kal f dndAuoic Thv dikaoTdv, GOc Kal A ng-
Bopxikfy €Eoucia &ni TolTWV.

3. Oddevic dikaorold damogaaidetrar A dnoxwpnoic f
f anodAuvac, eiuf U@ olc dpouc kal ka® bv Tponov
npoBAéneral év T Xuvrdypar Sid Tod¢ SikaoTdg Tod
‘Avwrdarou  Aikaornpiou»).

An examination of the provisions of Article 157 shows,
among other things, that by paragraph 1 there was
excluded the exercise by the Supreme Council of Judi-
cature of any competence vested in the Supreme Consti-
tutional Court, that by paragraph 2 there were vested in
the Council certain specific powers in relation to judicial
officers and that by paragraph 3 there was laid down the
manner of the exercise of some of such powers.

The function of the Supreme Council of Judicature
under Article 157.2 cannot be described as “judicial” in
the strict sense because it does not entail dealing with
litigation, but in my opinion such function, in view of its
essential nature, is obviously so very closely connected
with the exercise of the judicial power that, in the light
of what has already been stated in this judgment in
relation to the jurisdiction under Article 146.1, no
recourse would lie, under Article 146.1, in respect of
any decision, act or omission of the Council in the
exercise of its powers under Article 157.2; and it is
due to the very close connection of the function of the
Council, under Article 157.2, with the exercise of the
judicial power that Article 157 was included in Part X
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of the Constitution which provides about the administra-
tion of justice by the High Court and subordinate courts.

In 1964, due to the events which are referred to in the
preamble to Law 33/64 and are mentioned in the
judgments in the case of The Attorney-General v. Ibrahim-
(supra), the functioning of the Supreme Constitution
Court and of the High Court was rendered impossible.
As a result," by section 9(a) of Law 33/64, there were
transferred to this Supreme Court, which was set up
by section 3 of the same Law, the jurisdiction and powers
which had been vested till then in, and were capable of
being exercised by, the Supreme Constitutional Court
and the High Court; and the powers of the Supreme
Council of Judicature, under Article 157.2, were, by
means of section 10{(1) of Law 33/64, vested in the at
present existing Supreme Council of Judicature—the
respondent in this case—which was set up by means of
such section.

A comparison of the texts of Article 157.2 and of
section 10(1) of Law 33/64 shows that the powers which
were being exercised by the previously existing Supreme
Council of Judicature under Article 157.2, and which
were vested, by means of section 10(1), in the present
Supreme Council of Judicature are exactly the same;
the essential nature of such powers has not changed at
all; so the function of the present Supreme Council of
Judicature, under section 10(1), is, as it was that of its
predecessor under Article 157.2, very closely connected
with the exercise of the judicial power; and, therefore,
no recourse can be made under Article 146.1 in respect
of any decision, act or omission of the Council in the
exercise of its powers under section 10(1). It is due to the
very close connection of the function of the Council,
under section 10(1), with the exercise of the judicial
power that such section forms part of Law 33/64, the
long title of which is “A law to remove certain diffi-
culties arising out of recent events impeding the admini-
stration of justice and to provide for other matters
connected therewith” (<Népoc dipwv wpiopévae Suoye-
peiog GITIVES Npogkuywav GUVENEIQ npooddTwy yEYOVOTWY
kal napepnobifouv TAV dnovounv Tiic Oikaloolvne Kai
npovov nepi £Tépwv ouvag@v ZNTHUATWV=).
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Because of the above, as well as of what follows
hereinaficr, the applicant’s recourse cannot be entertained
under Article 146.1.

it is useful to note that in the case of fn re C.H. an
advocate (supra), in which the point was taken that a
decision ¢f the Disciplinary Board, which has been set
up under the Advocates Law, Cap. 2, and consists of
advecates under tlie chairmanship of the Attorney-Generad,
wns an adininistrative decision which should have been
chullenged by recourse under Article 146.1, it was held
that such decision was not within  the ambit of the
jurisdiction under Article 146.1 boeause  advocoles  are
officers of the Supreme Court—{sce, also, section 135 of
Cap. 2)—and disciplinary matters concerning them  are
congidered as being related to  the administration of
iustice.

A disciplinary decision of the Supreme Council  of
Judicature regarding a judicial  officer, cither under
Article 157 or sectien 1001) of Law 33/64, would. with
stronger reason be a matter related to the administration
of justice and, therefore, ocutside the ambit of the juris-
diction under Article 146.1; and if such a decision i3
outside the scope of Article 146 then surely a decision
of ihe Council concerning the appointment of 2 judicidd
officcr 1s. likewise, outside the scope of such Article.

Under section 10(i) of Law 33/64 the prescnt Supreme
Counci! of Judicature does not consist oniy of judicial
officers ol the highest rvank-—as was the position under
Article 157—-but, in addition to the President and the
two senior judges of the Supreme Couri. it camprises
the Attorncy-General of the Republic, the senior President
of a District Tourt, the senior  District  Judge and a
praciising advocate elected by the Cypius Bar Associa-
tion. Though ! do think that it & desirable o umend
section 10(3) so a5 to make all the judges of the Supreme
Couri wembers of the Council (just as they are members
of ihe legnl Board which has been set up  under the
Advocates (Amendment)  Law, 1961—Law  42/61), 1
have no doubt at all that the present composition of the
Courncil cannot be (reated as preventing its decisions, acts
or omissions under section 10(1) from being so  very
closely connected with the exercise of the judicial power
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as to be outside the ambit of the jurisdiction under
Article 146.1; the majority of the members of the Council
are judicial officers and, in this respect, [ am not prepared
to accept that the two less senior in rank judicial officers
—the President of a District Court and the District
Judge—can be regarded as being in the least less judi-
cially minded than judges of the Supreme Court; the
Attorney-General by virtue of both the nature of the
duties of his office and the fact that he is the Chairman
of the Bar Council is a person very closely related to the
administration of justice;, and, likewise, the practising
advocate, being an officer of the Supreme Court (sce
section 15 of Cap. 2), ought to be regarded, also, as being
closely related to the functioning of the judicial power.

The significantly very close conneciion of the advocates
with the administration of justice is not only shown by
the fact that, as stated, advocates are officers of the
Supreme Court, but has, also, been judicially recognized
“(see, inter alia, In re C.D. an advocate (1969) 3 CL.R.
376, and In re C.H. an advocate, supra). Also, in its
decision in case 483/193C the Council of State in Grecce
(«ZupBolhiov "Emkporeioc») stressed  the  quasi-judicial
contribution of advocates in the administration of justice
(«...elc v elpuBpov Asitoupyiav kai xahfv anovopndv
TAC Sikaloolvic, eic fiv @c BonBnmikd, AaAMG  BikaoTikd
dpyava, cupBalhouory kai of Buknyodpor. . .=},

Section 10{1) of Law 33/64 has to be construed against
the background of the developments (see in this respect
the judgments in the case of Arroriey-General v. lbrahim,
supra), which led to its enactmeni; and when this is
done it becomes miore than obvious that by means of
such section there was not created a new instituiion but
there was merely prescribed a new composition for an
already existing institution, namely the Supreme Council
of Judicature, so that it could continue to function not-
withstanding the fact that the functioning in all respects
of the High Court, which was vnder Article 157 the
Supreme Council of Judicature. had been rendercd
impossible.

Such construction of section 10(1) is, also, indicated
by the following opening words cf the section: “The
Supreme Council of Judicature for the exercise of the
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competence and powers in respect of appointments.... of
judicial officers shall be composed of’. (T® ‘Avwrarov
AixaoTikdy  TupBovhiov Sk thv Evdonnawv tdv  kppodie-
TATwy xai éfcucidv wited B doov ﬁ;_popﬁ gic 6|0p|..
opolic.... BIKAOTIKDV  AEITOUPYQV OSVYAPETEIT®t £k TQV
Gkoho0Bwv») the words which I underlined show an
intention to provide a new composition for an existing
institution. Another factor which supports this constru-
ction of section 10(1) is the fact that there exists no
definition of the Supreme Council of Judicature in Law
33/64; and it is provided in section 2(2) thereof that
expressions not otherwise defined in Law 33/64 shall,

“‘unless the context otherwise requires”, have the meaning -

assigned to them by the Courts of Justice Law, 1960
(Law 14/60), in which the Supreme Council of }udicature
is defined, by section 2, as being the Supreme Council
of Judicature established («Td kaBibpuBtv») under Articie
157.1; it is clear, therefore, that the Supreme Council of
Judicature established by section 10(1) is the same insti-
tution as the Supreme Council of Judicature established
by Article 157.1, but with a new composition due 10
the cessation of the functioning of the High Court which
acted as the Council under Article 157.1.

It might be observed in relation to the application of
Laws 14/60 and 33/64 that there v.as no need to amend
by Law 33/64 the definition of the Supreme Council of
Judicature in section 2 of Law 14/60 because such deti-
nition must be rcad as having been modified by section
10(1) of Law 33/64 in so far as the composition of the
Council is concerned; this being the outcome of the
already referred to section 2(2) of Law 33/64 and of the
provision in section 15 of the same Law to the effect
that in case of any conflict between the provisions of Law
33/64 and of any other Law the provisions of Law 33/64
shall prevail.

In reaching my decision on the issue of whether this
Court possesses jurisdiction under Article 146.1 to enter-
tain the recourse of the applicant [ have 2lso examined
the relevant law in Greece and France :

. In Greece the jurisdiction which corresponds (o that
under our Article 146.1 is being exercised, by the Council
of State. on the basis of the naturc of the organ
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concerned and not on the basis of the nature of the action
the validity of which is being challenged; the criterion
being whether the organ from which an act has emanated
is an administrative organ, because only in relation to
actions of administrative organs can a recourse for
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annulment be made (see, infer alia, The Conclusions from e supremE

the Case-law of the Council of State—-<Nopiopata Nopo-
Aoyiac Toi ZupBouAiou Tic ‘Enikpateiag» 1929/1959, ut
p. 228); this.is so due to the effect of relevant constitu-
tional provisions (see Article 82 of the Constitution of
1911, Article 102 of the Constitution of 1927, Articie
83 of the Constitution of 1952 and Article 107 of the
Constitution of 1968) and of relevant legislation (see
section 46 of Law 3713/1928).

It is to be noted that, though in Greece the basis for
the exercise of the jurisdiction in question is, as stated
above, the administrative nature of the organ from which
an act complained of has emanated, acts which arc
related to the exercise of the judicial power have been
treated by the Council of State as being outside the ambit
of such jurisdiction even when emanating from admini-
strative organs (see the Conclusions from the Case-Law
of the Council of State 1929/1959, at p. 230). In this
respect useful reference may be made to the foliowing
threc cases which were decided by the Council of State :

In Case 1486/1950 it was held that no recourse
could be made against a decision of the Minister of
Justice about the transfer of a convict from one prison
to another. becausc such decision related to the mode
of execution of a sentence imposed by the judicial power
and, therefore, it possessed no legal effect of an admi-
nistrative nature («orepeival £vvépou dnotsAgopatoc -
oknTIKAC @lOoewce»); in Case 1093/1955 it was held that
no recourse could be made against an  administrative
decision regarding the place where a Court order pro-
viding for police supervision would take effect, becausc
such decision though cmanating from an administrative
organ was not of an administrative nature as it was
closely related to the exercise of the judicial power; it,
therefore, was not an administrative function («... aitnoic
drupwoeswe Evwmov 100 ZupBoudiou TRe ‘Enikpareioc
Xwpel xard Tev exkTeAcoTiv npdfewv TV DIOIKNTIKGV
dpywv, fArol katdé ToOv npdfswv Exkeiviov, QITIVEC nposp-
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Xopevar napd SioknTikdy aGnyov  Eict kol xof €aurvdc
Sioknumikai ... A npooBalhopivin ancoacic .. ouvbie-
Tal oteve nNpoc TAv doknciy TAC nowikic  dikaiogdvng
KQi Tiv EXTEAEUGIV TV dncgpdcewv  wuTtie,  Ekepyopivn
oliTw TV nAaigiwv TAC dloiKnNTIKAC AEITOUPY.GC KA oCu-
venme dév elvar dekmikf| npeolohiic  £nt drupwogi»);
and in Case 168/1956 it was held that no recourse couid
be made in respect of an omission by the Minister of
Justice to insiitute criminal proceedings against judicial
officers, as there were noi within ihe jurisdiction of the
Council of State not only judicial acts but also acts of
an administrative naturc whiclhh cmanpated from judicial or
administrative organs and rclated to the cxercise of the
judicial power («... TA: appediéTaroc Tob ZupBouAiou
e 'Enmpareiac £Eaipolvran ol povov ai kaBapie B
kaoTivai npGieic, GAAG kai ai domnTikol KaTd TO NEQIE-
ropevov npaleic OIkaomkOY £ITS Kal DIoIKNTIKWY apxwy, ai-
Twvee dpwe agopliciv gic v elpuBuov Asitounyiov kai
dnovoprv TAC TOKTIKAC Sikaloouvne Kai cuvdéovral npda
TRV Qoknowv TAC SiIKaoTikAac Asitoupyiac TAC (MoMiTeiqe»).

Under Article 90 of the Constitution of Greece of
1952 the—inter aliv—-promotions of  judicial officers
were 1o be made with the concurrence of a  Supreme
Council of Judicature («Aviratov Aikootikov ZuuBou-
hiove) consisting of meombers of the Supreme Court
(«"Apgioc Mayoc»): and the third poragraph of ithe same
Article provided that decisions of the Supremic  Council
of Judicature could not be challenged by  proceedings
before the Council of State. This exclusion of the compe-
tenee of the Council of State was noi  an  innovaiicn
introduced Ly a constitutional  provision, Article 90
merely gave Constilutional effect  to principles  which
had been cxpounded already by means of case-law (g2
Szouritsus on Constitutional Law-—«Zyoupitca Zuvraypo-
oV Aikmovs —35d ed.. voll A, p. 442, and Stasino-
poulos on the Law of Administrative Disputes—«Ztagi-
voncuAoy  Aikaiov Tdv AioinTikv  Awagopavs—idth ed.,
p. 137). As observed by Vavarctos in his Commentary
cn the Constitution of Greece of 1952-—«BaBapétou To
Zuvraypa TR 'EAAGSoe 1952»—3rd ed., p. &5, the third
paragraph of Article 90 was based on ihe view that the
Supreme Council  of Judicature, though acting as a
coliective  administrative organ. was not  an organ of
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the administration so that its decisions could be challenged
by recourse to the Council of State {«... 70 "Avirarov
Awoorikov ZupBolhiov Evepyei pEv we ouAlroyikov Sioi-
KNTIKOV Opyavov, GAAG BEv givtn Opyavov TAC OI0IKNJEWC,
@ote ai npateic Tou va UROKEIVIal EiC npos@uyhv Evw-
mov 1ol ZupBouliouv ‘Enixparteiogn}.

Prior to the exclusion of the competence of  the
Council of State by means of Asticle 90, the Council of
State had decided in Case 812/1947 (reported in
Themis («O¢pic») 1947, p. 141) that o decision of the
Supreme Council of Judicature for a promotion to the
post ol procurator {«gioayyeheve»)—who in Greece is
a judicial officer—could not be attacked Dby recoursc
because the Supreme Council of Judicature was not on
organ forming part of the adminisirative structure
(«.. wc €xdobBeioa nap dpxRc W EVIETAyHEVNS eic TV
AwiknTikivy igpapyiav...»); as stated in its  decision
the Council of State followed in this respect its earlier
case-law. The decision in Case 812/1947 was criticized
in an article by Pratsikas (see Themis, supra, p. 141 et
seq.); nevertheless the criticism of the learned  professor
did not prevent the inclusion in the Constitution of 1932
of the third paragraph of Article 90, which gave consti-
tutional effect to the relevant case-law of the Councii of
State; and similar constitutional provision was made by
Article 102 of the Constitution of 1968.

Decisions of organs which in Greece arc part of the
judicial structure, and not of the administrative structure,
have been heid by the Council of State not to be subject
to a recourse for annulment; for cxample, in Casc
2027/1965 it was held that the decision of a Board
regarding appointments of clerks of Tribunals for Tux
Cases was outside the jurisdiciion of the Council, because
the Board, in view of its composition and compctence,
was an authority forming pari o the judicial structure,
and not of the administrative structure, of the State
{(«.. anoTeAsl Gpyilv évreTtaypévnv eic TG nAdiora TR
SikaoTiKie K@i ouxi TRz BlomnmkAc  Opyovwoswe  TAC
MoAiteiag»).

Useful reference may, also, be made to Cases 718/64
and 1344/1964 in which the Council of State in Greece
held that no recourse for annulment couid be made
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against a decision of the Advocates’ Supreme Disciplinaty
Board («<'Av@rvarov MeBapyikov ZupBolhiov Aiknyopwvs) ;
the Board being composed of judicial officers and
advocates. The Council of State took the view that no
recourse would lie because the Board was an organ
forming part of the judicial structure, and not of the
administrative structure, of the State, even though its
decisions were not decisions dealing with litigation
(«... Om 10 'AvTatov MeiBapyixdv ZupbBodhov Aiknyod-
pwyv AanoteAei apxnv EvreTaypevny gic TO nAaiowov  THC
DIKaoTIKAG, Kai ouxi Tie doknmikAc Gpyavwoewe Tiic MNo-
AlITgiae kol 6T, ¢ £k TolTou, ai aGnogdaosic Tou AvwTta-
Tou [MeiBapyikol ZupBouhiou Bév eivar pév SikaioBoTikai
otv ouviotdoiv épwc npakeic SoKNTIKAC Gpxic. . .»).

As was stated earlier in this judgment the criterion
adopted in Greece in relation to the exercise of the
jurisdiction of the Council of State, which corresponds
to the jurisdiction under our Article 146.1, is that of the
naturc of the organ of which the action is being
challenged; whereas here in Cyprus the criterion adopted
in relation to the exercise of the jurisdiction under
Article 146.1 is that of the essential nature of the action
which is being challenged; and these different approaches
are due to the differing effects of the respectively relevant
enactments, But irrespective of the use of different criteria
the true nature of the remedy by recourse for annulment,
namely that it is a remedy in relation to matters within
the province of the administration and not within the
province of the judiciary, should not be lost sight of;
and it is due, also, to such nature, which is defined by
basic principles of Administrative Law applicable with
vqual force both in Greece and here, that I am of the
already expressed in this judgment view that the remedy
in question is not available in respect of thc matters
complained of by the applicant in the present recourse,
because such matters are within  the province of the
judiciary, and not within the province of the administra-
tion; and, likewise, the respondent Supreme Council of
Judicature is an organ within the judicial structure,
and not within the administrative structure, of the State.

In France the criterion of competence in relation to a
recourse for annulment made to the Council of State is
that of the nature of the organ taking the action complained
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of (see, inter alia, Les Grands Textes Administratifs, 1970,
p. 528).

The French Council of State in the case of Falco et
Vidaillac, which was decided on the 17th April, 1953,
(see Les Grands Arréts de la  Jurisprudence Admini-
strative, 1969, p. 392) held that it had competence, &s
an administrative Court, to deal with the validity of a
decision, reached by a Board composed of judicial
officers, regarding the election of a member of the
Superior Council of Magistracy (“Conseil Superieur de
la Magistrature”); thus the Council of State adopted
apparently the distinction made on the 27th November,
1952, by the Tribunal of Conflicts (“Tribunal de
Conflits”) in the case of Préfet de la Guyane (see Les
Grands Arréts, supra, at p. 379) between the functioning
of the judicial service and the organization of such
service; it was held by the Tribunal that an administrative
Court was competent regarding matters related to the
organization, but not also to the functioning, of the
judicial service.

The decision in the case of Préfetr de la Guyane
(supra) is commented upon in Les Grands Arréts (supra,
at p. 380) as having introduced a distinction—between
the functioning and the organization of the judicial
service—the application of which creates very delicate
problems, especially as (see Les Grands Arréts, supra,
at. p. 386) the organization of a service is always a
requisite for its functioning. Waline in “Droit Admini-
stratif” (9th ed., p. 80, paragraph 124) observes that the
said distinction is in practice subtle and arbitrary; and in
an article in the “Revue du Droit Public et de la Science
Politique” (1953, p. 448 et seq.) he states, in relation to
the decision in the case of Préfet de la Guyane {supra),
that one can rightfully wonder if it is really a decision of
principle or a decision of equity in view of the quite
extraordinary circumstances of such case (namely, that
there had been a cessation of the exercise of certain
judicial jurisdictions due to failure to constitute the
tribunals concerned). Also, ©Odent in “Contenticux
Administratif” (1970—1971, p. 486) observes that the
distinction between organization and functioning is not
always easy, especially as one passes imperceptibly from

413

1972
ug. 8

ANTONIOS
KOURRIS

V.

THE SUPREME
COUNCIL, OF
JUDICATURE

Triantafylides,
P.



1972
Aug. 8

ANTORIOS
KOURRIS

A"

FH: SUPREME

COUNCIL GF

JUDICATURE

mantalyilides,
P.

the one to the other and us many dzcisions or uctivities
participate at the same time in both.

The decision in the case of Falce et Vidailiac (supre)
has been severely criticized by many very eminent
jurists such as Waline. Vedel, Eisenmann. Liet-Vennx
and Mathiot (see Les Grands Arréts, supra, p. 396) me
of whom have stressed, fnter alia, that ihe matter
complained of in that case was not within the province
of the administration and. therefore, the Council of Staic
should not have held that it had compsatence to dedd
with it.

Also, Walinc in his already referred to ariicle in ibe
“Revue du Droit Public et de la Science Politigue”
criticizes as not correct the decision in  the case of
Falco et Vidaillac (supra) and refers to case-law of the
French Counci! c¢f State by means of which there hadl
becen established that the judicial control of the Council
of State did not extend to any act the object of which
was to ensure the proper fnnctioning of the iodicial
servige,

As the coirectness of the decsions v the  cases of
Préfer de Guyane (supra) and Fafco et Vidaillue (supr.)
has been doubted very much indeed in France itself
T do not think that 1 could be influenced by them to thwe
extent of deciding—contrary to the already referred to
case-law here ond in Grecce, which established that o
matter closely connected with the exercisc of the indiciil
power is not within the jurisdiction of an adminisirative
Ceurt—that inis Court  possesses  competence  under
Aricle 1467 to entertain the present receurse of the
applicant.

It has been argued by counsel {or the anplicant thut
this Court should not deprive the opplicant of 2 remedy
by holding that it does not mnossess  jurisdiction  to
catertain his ricouree: In my  opinicn  Article 146.1
canuot be construed in a maaner inconsistont with it
nature cven for the worth-while purpose of providing o
judicial  remtedy in a caee  in which there does ni
appear to exist any other remedy; sech Article has to
be interpreted strictly (see Papcphilippou, supra, at .
64) and the ambit of the jurisdiction created therehy
cannot be cxtended so as to aveid a legal  vacuwn
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(see Kyriakides, supra, at p. 73). Also, it would not be
correct to enlarge the scope of the jurisdiction under
Article 146.1 merely because the respondent Supreme
Council of Judicature has been established by a Law--
(Law 33/64)-—which is a measure resorted to in
exceptional circumstances of necessity.

Before concluding 1 would like to observe that cven
though an aggrieved judicial officer in the position of
the present applicant does not possess a right of recourse
under Article 146.1, there exists, in a proper case, the
possibility of having his complaint examined by the
Supreme Council of Judicature, because the Council,
like any other collective organ, huas the right to review,
if necessary, its own decisions.

Though we do not yet have here, as elsewherc (for
example, in Greece), statutory provisions regulating such
a process of review—and, therefore, it is governed only
by the relevant general principles of law—I do think
that such process constitutes a mode of redress which
is much morc compatible with the dignity of judicinl
office than litigation concerning the merits of judicial
officers.

SravriNiDES, J.: I have had the advantage of reading
the judgment of the learned President and of discussing
it with him. I concur and there is nothing that T wish
to add.

MaLacHTOS, J.: I also agree with the judgment just
delivered by the learned President of this Court.

Hapsianastassiou, J.:  The Supreme Council of
Judicature has been created for the first time in Cyprus
as an independent collective organ, in accordance with
the provisions of paragraph 1 of Article 157 of the
Constitution of the Republic. Its competence, as well as
its powers, have been determined under the aforesuid
Article, as well as in accordance with ss. 8, 9(2) and
section 10 of the Courts of Justice Law, 1960. Article
157 is in these terms :-

“1. Save as otherwise provided in this Consti-
tution with regard to the Supreme Constitutional
Court, the High Court shall be the Supremc
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Council of Judicature, and its President shall have
two votes.

2. The appointment, promotion, transfer, termi-
nation of appointment, dismissal and disciplinary
matters of judicial officers are exclusively within the
competence of the Supreme Council of Judicature.

3. No judicial officer shall be retired or dismissed
except on the like grounds and in the same manner
as a judge of the High Court.”

Pausing herc for a moment, it is to be observed that

-under paragraph 3 relating to the retirement or dismissal

of a judicial officer, such function is considered to be
of a judicial nature, and the judge concerned shall be
entitled to be heard and present his case beforc the
Supremc Council of Judicature. Cp. paragraph 8 sub-
paragraph 3 of Article 153 of the Constitution.

Section 8 of Law 14/60 provides for the remuneration
and other conditions of service of the judiciary; s. 9
deals with the oath to be taken by judges, both of the
High Court and of the District Court before assuming
the duties of their office, and s. 10 deals with the
temporary appointments of judicial officers. It reads as
follows :-

“1f it appears to the Supreme Council of Judi-
cature that it is expedient so to do owing to the
incapacity or absence of a President of a District
Court or of a District Judge, as the case may be, or
in order to avoid delay in the administration of
justice in a district, the Supreme Council of Judi-
cature may appoint a person having the appropriatc
qualifications provided in section 6 to act as a
President of a District Court or as a District
Judge for that district for such time as may bce
specifiect in the instrument of appointment.

(2) Any person appointed under this section
shall, whilst so acting, have aill the powers and may
perform all the duties of a President of a District
Court or a District Judge, as the case may be.

(3) A person so appointed under this section may
be allowed such remuneration not exceeding the
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amount, or if on an incremental scale, the minimum
point in the scale provided for that office.”

The facts which have given rise to this litigation are
as follows :-

The applicant joined the judicial service as a Magistrate
on November 1, 1959. On September 6, 1971, the
applicant, even before the publication in the official
Gazette of the Republic dated October 1, 1971, addressed
a joint letter (blue 6) to the President and members of
both the Supreme Court and the Supreme Council of
Judicature, complaining that four out of the five appoint-
ments made regarding temporary Presidents, were made
in preference and instead of himself and should be
considered as null and void. He further claimed that
those appointments were made in contravention of s. 10
of the Courts of Justice Law, 1960. In his long Iletter,
after putting forward various reasons, and particularly
his seniority and successful service in the judiciary, he
concluded by requesting both organs of the state to
review the matter and reach such appropriate decisions
in the light of what he has stated in his letter.

On September 7, in reply, (blue 8) Mr. Olympios, who
signed as Chief Registrar, Secretary to the Supreme
Council of Judicature, (herecinafter referred to as the
Secretary) said, inter alia, (acting on instructions of the
President of both organs) that his letter, in accordance
with the established procedure of hierarchy ought to have
been addressed through the President of the District
Court.

On September 9, the applicant in reply (blue Y)
(through the President of the District Court of Nicosia),
tried to point out his failure to follow the correct proce-
dure, adding that the reason being that there were no
rules enabling a judicial officer to place before the
Supreme Council of Judicature complaints or applications
regarding the question of temporary appointments of
judges in accordance with the provisions of s. 10 of the
Courts of Justice Law, 1960.

On September 14, Mr. Olympios told the applicant
(blue 10) that he was directed to inform him that the
Supreme Court got to know of the contents of his letter
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dated September 9, 1971, adding that in view of the fact
that the temporary appointments complained of were
made by the Supreme Council of Judicature, the Supreme
Court had no intention to deal with that subject uniess
it was referred to it by the Supreme Council of
Judicature.

On September 22, the Secretary wrote to the applicant
(blue 11) in these terms :-

«'EvetraAnv 0né Tod 'Evr. Mpo&Spou TOo0 "Avwrarou
Aixaotnpiou va Gvapspb® sic 1O  Eyypagov  oac
nuep. 9 ZenteuBpiou, 1971, 10 onoiov HieBiBdobn
Héow To0 lMpogdpou 'Enapyxiokdv  Aikaotnpiwy
Agukwoioc—Kupnveiac npoc 10 CAvetarov  Aika-
onkov ZupBolhiov, kai va napakohéow oOnwe kaBo-
pionTe peTd naong SuvatRc oag@nveiac £kKGoTRv TEV
anogpdoewv Ta¢ onoiuc aiteiofs dnwe 16 ZupBoliov
AdBn xkata Tuxov énaveEéraorv to0 Béuatoc TO  O-
noiov £veipere Sid ToU Eyypagou oac.

‘Enionc dgov vda £EeidikelonTe £&v OXEOE npoc é-
KaoTnv GiToupévnvy anogaotv Touc Aoyouc Bid Toucg
dnoiouc aiteloBe TAV Afuiv TRc.

Aéov va npooBéow OT Exk TAGC pA nepatépw ava
popdc sic TO nepiexopevov Tob eyypagou oac Sév
¢Bunokoverar (a) / opBdtne Tivwv Tv  npoBaAho-
pEvwy €v alrd ioxupiopddv, kai  (B) én O Tpdnoc
unoBoAnc ToU OXETIKOU NOpandvou odc eival,  kard
Ta elwbéra Thc GikaoTikic Unnpeoiac, 6 évde-
SeIypuEvoCs.

And in English it reads as follows :

(“I have Dbeen directed by His Honour the Presi-
dent of the Supreme Court to refer to your document,
dated the 9th September 1971, which was forwarded
through the President of the District Courts Nicosia-
Kyrenia to the Supreme Council of Judicature and
to request that you may specifly with all possible
clarity each one of the decisions which you apply
that the Council may take in the event of re-exami-
nation of the matters raised in your document.

You should also, in connection with every
decision vou apply to bc taken, specify the grounds
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upon which you request that such decision be taken.

I should add that by not referring further to the
contents of your letter it is not implied (a) that
certain of the allegations therein are correct and
(b) that the manner your relevant complaint was
submitted is the appropriate one in accordance with
the etiquette (iothota) of the Judicial Service”).

On September 27, the applicant in reply (blue 12 and
13) after dealing with the question raised under paragraphs
(a), (b), (i) and (ii), concluded in paragraph 3 as follows :-
“... I respectfully apply that a meeting of the full
members of the Supreme Council of Judicature would
be convened for the purpose of dealing with my appli-
cation dated 6.9.71 and decide on the substance in
accordance with the provisions of the Constitution and the
relevant legislation.”

Then on October 9, the Secretary again wrote a long
letter requesting certain particulars (blue 14 and 15), and
it reads, inter alia, as follows :-

«'Eneidn Bév eivar duvarov did 1o CAvdTatov Ai-
kooTnikdv ZupBolhiov va £mAngdi  Tob napandvou
oac xwpic va yvwpidn énaxmBoc Ti  aiteioBe  Kkoi
Srati, napakaieiobe dnwe npoonaoBhonTe vd kaTAQOTH-
Te Goov TO Suvardv oagpLoTEpoC.

KahkeioBe év npokeipévw Onwe, petalld GAAwv dio-
gapnvionTe koi Td axkdlouba :-

Arari ioxupileoBe O TEooGpec EK TV NEVTE ye-
vouévwy  Blopwopty  Npoowpiviey Mpoédpwy  "Enapys-
akwv Aikaornpiwv ‘gaiverar 6 S&v xaAuntovrar (nod
TV npovoiiv ToD GpBpou 10 Tou nepi  Awaornpiwv
Népou tod 1960° (év nepinTwoe), BeBaiwe, kad' fv
svoTaBel /| Gnoywic 6T oi TowDTol Sopiopoi Eyévovro
Suvape: Tou €v Adyw Gpbpou)’ kai noior eilik@wc &i-
val oi Téooapec €k T@mvV Névre diopioBévrwv Flpod-
Spwv TV dnoiwv, kard TOvV igxupiopbv oac, ‘Suva+
Tov vO BewpnBlior dkupol’ oi Siopiouoi ;

‘Ek Thc nopaypGeou 2 Toi ibBiou éyypagou oac
ouvayetal 6T napanoveiofe xai Hid ToUc NEVTE YEVO-
pévouc Siopicpouc. AiteioBe  TAv  axOpworv  Shwv
Toutwy vov Bopiopdy ;. 'Edv vai,  nopoxkoleioBe
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dnwe napabéonte niypr otoixeia Biati, BSedopvne
ollonc TAC dpyaidtnToc oac £v TH UNNpeciq, ioxu-
piZeoBPe OTm Enpene vh SopobiTe Opeic Bdoer £ni-
onc é&fiag, npocovrwy x.T.A. avri £vdc éxkadoTou éx
T@OV névre SopioBiévTuwy.

A va Blvarar  va peAeTndf 1O napdanovév oac
und tob ‘Avwrarou Aikaotikol ZupBoudiou Stov va
nmB®o nAnpogopiol nepi  TOv  Oowv AGvapipeTe
gic THv napdypagov 3(y) vol gyyphgou aac. Aid
TouTto napakaiciofe 6nwc pE nAnpogoprionTe nolov
Atro 76 Evepov péhoc Tol {TAdpouc "Enapxlakod Ar
KaoTnpiou ‘Appoxwotou kata  Ta £1n 1966—1968
6te, e loyupideoBe, AToiwdoate dAac Tac dnogdaosic
Tou év Adyw Aikactnpiou.

Xperdletan &¢ neparmépw dnweg Exw  dfAwaiv oac
4m giobe oluguvoc &1 TO  nepiexdpevov TG év
Adyw napaypagou 84 davakovwlii Ond  THY nAfpn
elBovnv ouac, &' oiagdAnote TUXOV ouveneiac ndonc
@uoewce, cic 16 katovopacBnodusvov U’ Opdv  pé-
Aoc vol MAfRpouc 'Enopxiakod Aikagtnpioy "Appo-
xworou we xai eic TOv k. Xp. ‘lwavvidnv, Tdv dnoiov
géxete Adn katovopdosl eic TRV napaypagov TalTRv
év oxéoer npoc Thv olvrabiv TOv Gnogdoewv MAd-
pouc 'Enapxiakol Aikaarnpiou &v Asukwoig Dd piav
Sietiav perd 1O 1968,

Atov vo coc xaTaroniow oxenk@e On Exw  £ni
ToU napdévroc 6dnyiac énwe un Béow Un' Sy TOD K.
"lwavvidn 10 nepiexduevov THC we dvw napaypdgou
3(y) npiv i oOToc Gvappwon nAjpwc £k TAC npoopd-
tou doBeveiog Tou GG vd dnogeuxBn. we €k TAC
puoswc THc dobeveiac, oiadAnore Tuxov  BuopevAc
Biad mv uyeiav Tou Enintwoe. "AMAwe, B4 npéner va
dntnBA npiTov f ouykatdBeoic TOv Bepandvrwv ia-
TPV TOU Kai O&v kpivetal £nmBupntov, Ond Too 'Evr.
Mpoédpou ToU ‘Avwrtdrou Akaonixkod Zuupbouliou
dnwe T4 G600 avagépere eic Ty év Adyw napdypa-
pov nepEABwoiv i yvOOIV npogmnwv PR EXovTwy
gxéoiv npdc v SikaoTikAv Unnpeciav’ idiwe &¢ Biom
npbdxeirar nepi wac nepwonic Tol Eyypbgou napo-
novou gac f oncia Suvardv dpyoéTepov va Bewpndi
ond vol ZupBouliou wc ph GnoTedodoo kard Ta Eiw-
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B846Ta Tic SikaomikAc uvnnpeciac &vOedeiypévov  Tpo-
nov gévepyeioc £k pEpouc oac.

‘EverdAnv neparirépw va odc kakeow Onwe  Oup-
Pwvwe npdc Ty kaBiepwpEvny  TakTiKAV  GROoTEAN-
Te olavbAnote nepaitépw ‘EmoToMiv cac  npdc 1o
‘Avidratov Aikaomikdv  ZuuBodhiov péow ToD Tlpoé-
Spov Toi ‘Enapylakon Awkaornpiou &nou GnnpeTeite
kal ptow €pod, wce [popparéwe Tol ZupBouliov,
kai dnwc un guveyionte va napabBaivnre, we £npar-
TaTe péxpl ofjgepov, TAV TotauTnV TakTikAv &i1d Tic
an’ elBeiac Bdavopiic dvmiypaewv TV EMOTOADV
oac npéc pEAn vod ZupBouhiou.»

(“As it is not possible for the Supreme Council
of Judicature to consider your complaint without
knowing exactly what you are applying for and why,
you are requested to try to become as clear as
possible.

You are in this connection called upon to clarify,
inter alia, and the following :-

Why are you alleging that four out of the five
appointments of Acting Presidents District Courts
‘appear not to be covered by the provisions of
section 10 of the Courts of Justice Law 1960" (in
case, of course that the view that such appointments
were made under the said section stands); and who
in particular are the four out of the five appointed
Presidents whose appointments according to your
allegation may possibly be considered void?

From para. 2 of your same document it is inferred
that you are complaining against all the five appoint-
ments made. Are you applying for the annulment of
all such appointments? If yes you are requested to
set out full particulars as to why, accepting your
seniority in the service, you are alleging that you
should have been appointed on the basis also of merit,
qualifications etc. instead of each one of the five
ones appointed.

In order that your complaint may be studied by
the Supreme Council of Judicature information
should be supplied regarding the contents of para.
3(c) of your document. You are thus requested to
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inform me who was the other member of the Fuil
District Court of Famagusta during the years 1966-—
1968, when according to your allegation, you have
prepared all the judgments of the said Court.

It is further required that I should have a state-
ment fromt you to the effect that you are in agree-
ment for the contents of the said paragraph to be
communicated, under your full responsibility, in the
event of consequences of any nature, to the member
of the Full District Court of Famagusta to be named
by you as well as to Mr. Chr. Joannides whom you
have alredy named in this paragraph in connection
with the preparation of the Judgments of the Full
District Court at Nicosia for a period of two years
after the year 1968.

I should let you know in this connection that I
have at present instructions not to communicate the
contents of the said paragraph 3(c) to Mr. loannides
before he recovers fully from his recent illness in
order to avoid, in view of the nature of his illness,
any unpleasant repercussions to his health. Other-
wise, the consent of the doctors who are treating
him should be sought and it is not considered
desirable by the Hon. President of the Supreme
Council of Judicature that what you have stated
in the said paragraph should come to the knowledge
of persons not connected with the Judicial Service;
particularly because they refer to a passsage of your
written complaint which later might possibly be
considered by the Council as not constituting an
appropriate mode of action by you in accordance
with the etiquette (iothota) of the Judicial Service.

I have further been directed to call upon you that
in accordance with the established practice you
should send any further letter of yours to the
Supreme Council of Judicature through the President
District Court where you are serving and through
me as secretary of the Council and that you should
discontinue acting contrary to such practice, as you
have been doing till the present day by distributing
copies of your letter directly to the members of the
Council™).
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On October 23, the legal adviser of the applicant, Mr.
Josephides, wrote a long letter on behalf of his client,
to the Supreme Council of Judicature (blue 16, 17 and 18)
and after dealing with both the question of the correct
procedure and making a plea that the application of the
applicant should be heard by the Supreme Council of
Judicature, he concluded ;-

“Judge Kourris has instructed me to express to the
Honourable President and Honourable members of
the Supreme Council of Judicature his esteem and
at the same time his regret that he had to raise
such a subject. He had to do so because of the
circumstances which have created for him a serious
matter regarding his future judicial career, and after
12 years service during which not a single complaint
was made to him by his superiors before those
appeointments.”

On November 6, the Secretary in reply to the said
legal adviser had this to say :- (blue 19)

“T have been instructed by the Hon. Chairman of
the Supreme Council of Judicature to inform you—
and through you vour client His Honour District
Judge A. Kourris, on whose instructions you have
addressed to the Council and to me, respectively,
two documents both dated the 23rd October, 1971—
that, after careful consideration of the contents of
the said documents,

(a) It is not intended for the time being to
comment, in any way, in relation to such
contents, and

(b) it does not appear to be the appropriate
course io convene a meeting of the Council
before your client acts in response to the
matters mentioned in my letters to him dated
the 22nd September, 1971 and the Oth
October, 1971.

I am, however, to make it clear, regarding (b)
above, that any representations in support of the
different view will be, of course, duly examined.”

There was further exchange of correspondence between
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A19728 the legal adviser of the applicant and the Secretary which
"o went on until December 29, and the last letter (blue 28)

antontos  reads, inter alia, as follows :-

KOURRIS _ A . . , .
«AugTuxc & k. Kouppnc Bév anfivinoev aropn sic

v dAAa épwripaTa nepiexdgeva eic TV EMOTOARV pou
T‘éfﬂj:’gf‘”;i Auepopnviac 9nc 'OkTwBpiou, 1971, Aid va anavrion
JUDICATUPE gic alTd, kKai KatagTion olTw caic noiac AnoPAacsIc
Hadiana dntel dnwe Angb@dowv Ond Toh "Avwrarou AikaoTikol
stassi’ou, J. ZupBouhiiou, Biv @aiveTar va xpeldfeTal yvioic TV

NPAKTIK@WV TV OUVESPIOV kai Anogdoewv 100 "Avw-
tdtouv Aikaomikoll ZupBouAiou £ni Tob Bépartoc TOU-
TOU Kai TOV OXETIKOV EmohApwv QakéAAwv, wc ioxu-
e = i . piledBe sic TAV £niotoAv  cac- -Auepounviac -23nc--- - -
‘OktwBpiou, 1971. TovAdyiotov, €av €xnTe Aavriberov
yviopnv, kabopicate £&v gxeoel npdc noia £k TV £pw-
TNpATWY TolTwy, Kai Siati, dnarreitar  volalTn  yva-
gic, kai anavrioare eic doa Bovavrar va danavrne-
giv adveu taldtne (wc nyx. noiov fTo T& ETEpov pEhoc
ToU MMAfpouc ‘Enapylakodl Awaotnpiov "Appoxworou
nepi Tob dnoiou yiverar Adyoc eic THV napdypagpov
3{y)} Tou éyypapou Auepounviac 9Inc Zenteubplou
1971).

OuBdAwe OgioTarar f U@ioTato npébeoic dnwe pA
e0f &v TéAer 1O napdanovov tol k. Koilppn évdniov
TV pelwv ToU "AvwTtdrou Awkaomkol  ZupBouliou,
npoc Ta onoig dneordAnoav Adn (idete xai énoTo-
Afv pou npepopnviac 14nc AekepBpiou 1971)  avri-
ypagpa ohoxApou TRc oXETIKAC GAAnAoypagiac kal #-
Kagrov péAdoc ToU ZupBouhiou Bivaral va ékgpdan
Tag dnéyeic Tou.

"Avogopikidc npoc Thv  Teheuraiov  naphypagov
Thic émioToAfjc oac Auepounviac 16nc AskeuBpiou,
1971 d¢ov va TovigBfi 6T &K TOU yeyovoTOoG TG uwA
Kelvonoifjoewc dnogdoewc Tol "Avwtdrou  AiKaoTi-
kou ZupBouliou npd Tic €xknvofic povopeplc kabo-
pmoBeione Ond To0 aitnrolt npoBecuiac Bév Bdvaral
va ¢Eaxbfi oupnépaopa nepi dpvrioswe Tob  Eup-
BouAiou va EmAneBR althoewc npdc aUTOH.»

(“Unfortunately Mr. Kourris has not yet replied to
other questions embodied in my letter of the 9th
October 1971. In order to reply to such questions
and thus make it clear which decisions he requests
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to be taken by the Supreme Council of Judicature, ii
does not appear that he requires knowledge of the
minutes of the meetings and decisions of the Supreme
Council of Judicature on this subject as well as of
the relevant official records as alleged in your letter
of the 23rd October 1971. At least, if you hold a
contrary view, specify in connection with which of
such questions and why, such knowledge is required
and reply to the ones that can be answered without
such knowledge {as e.g. who was the other member
of the Full District Court of Famagusta about whom
reference is made in paragraph 3(c) of the document
dated 9th September, 1971).

There does not or did not exist an intention not
to place the complaint of Mr. Kourris before the
members of the Supreme Council of Judicature, to
whom copies of the whole correspondence have
already been circulated (see also my letter dated
14th December, 1971); and each member of the
Council can express its views.

Referring to the last paragraph of your letter
dated 16th December 1971, it should be = stressed
that from the fact that no decision of the Supreme
Council of Judicature was communicated prior to
the expiration of a time limit set up by the applicant
one sidedly no conclusion can be drawn that the
Council has refused to deal with a petition before it".)

From the contents of paragraph (e) of the last letter
it was made quite clear that the complaint of Judge
Kourris would have been placed before the members of
the Supreme Council of Judicature. However, it appears
that nothing has been done about it, and on January 10,
1972, (no actual date appears in my own file) the applicant,
feeling aggrieved, filed the present recourse by his
counsel, Mr. K. Talarides.

In this recourse the applicant claimed (a) that the
decision of the Supreme Council of Judicature to appoint
Messrs. Demetriades, Stavrinakis, Savvides, Loris and
Stylianides as temporary Presidents of the District Courts,
was null and void and of no effect whatsoever; and (b)
that the refusal or omission of the Supreme Council of
Judicature to deal and decide speedily regarding the
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written application andfor complaint of the applicant
dated September 6, 1971, is null and void and of no
effect whatsoever, and in the case of omission, declared
that whatever has been omitted ought to have been made.

On January, 11, however, the Chief Registrar of this
Court wrote in Greek to counsel of the applicant in
these terms :- (blue 29).

«MepinhBev eic yv@oiv pou Om yB&c kareywpioare
™v npoo@uyiv un' ap. 6/72 évwoniov Tol "Avwrarou
Aikaornpiou. 'Ened v 21nv  AexkepBpiou, 1971,
d1e £Eedodbn eic Opbc éTnoia ddela dokfoewc ToU OI-
KNnyopikoU €nayyéiparoc Sid 1o £roc 1972 BEv éyvw-
pfov 6T 4 napaitngic gac £k Tic 8€gewc 100 "Avw-
tépou Aknydpou TAC Anuoxkpariac 64 ioxodon and
ThG 14nc ®ceBpouoapiou, 1972, kai 671 Bd cioBe év T
perakl &n’ adeig, napokaAd® Onwe Exw  Eyypdpwc
TAC GNOWEIC 0ac &€v NPOKEIHEVW.»

(“It has come to my knowledge that yesterday you
filed recourse No. 6/72 before the Supreme Court.
Because on the 21st December 1971, when I issued
to you the annual advocates licence to practise as an
advocate for the year 1972, I did not know that
your resignation from the post of Senior Counsel of
the Republic would be effective from the 14th
February, 1972, and that in the meantime you
would be on leave, I would request you to let me
have your views in writing in this connection™.)

On the same date the Registrar of the Court addressed
to the same counsel a new letter (blue 30) which in
Greek reads as follows :-

«XB¢c, 10nv ’lavouapiou, 1972, karexwpioate TAV
npoogpuyAv ‘Ap. 6/72, petatl A. Kolppn kai "Avw-
Tétou MikaoTmikoU ZupBouAiou. MeTd TAV KOaTAXW@PI-
oiv TadTnyv, bieniotwoa 6T £Eokohoubfite va kaTéxe-
te (e0piokdpevoc én’ abeiq) TAv Bfow Tou CAvwTE-
pou Awnyopou Tijc Anpokpoariaoc £k The dnoiac B4
agpunnpeTAoceTe v 14nv ®eBpouapiou, 1972, [lpo-
konter OBev Bepa €dav, €@ Goov kéktnobBe THV we
avw idornta, RGOvacBo va xataxwpioete  EykiOpwe
™V £€v AOYWw RPOCsPUYRV.

Mpé ThAc nepaitépw eEEevdoewe TOO TOlQUTOU  Bé-
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yaroc, napakaA® 6nwc Exw &yypdowe kol TO TO-
XUTepov BuvaTov, TAC €v npoxkelpéviw AnoyeIc ooc.

Znuewoate BT £&v advauovil TAc AnavTgewc oac
d¢v duvatar va AngbR oladAnore SiadikooTik EvEp-
veig {we ny. &nidooic KTA.) £v Ox£0El npodc  TAV
gipnuévnv nNpooceuyRv.»

(“Yesterday the 10th January, 1972, you filed
recourse No. 6/72 between A. Kourris and the
Supreme  Counci! of Judicature. After  such
filing I found out that you continue being the holder
(by being on leave) of the post of Senior Counsel of
the Republic from which you will be retiring on the
14th February, 1972. Therefore the question arises
whether, since you are holding such capacity, you
could validly file the said recourse.

Before examining further such matter, I would
request you fo let me have in writing the soonest
possible your views in this connection.

You are to note that awaiting your reply no
procedural step can bc taken (e.g. service etc.) in
connection with the said recourse.”)

There was a further correspondence between counsel of
the applicant and the Chief Registrar which went on until
the 27th January, 1972. On the same date the Chief
Registrar, after instructions from the Supreme Court, has
written to the Attorney-General of the Republic asking
for legal advice and requesting that the Bar Council of
Cyprus should express its opinion regarding the filing of
the present recourse by Mr. Talarides. On February 1,
the Attorney-General in his reply to the Chief Registrar
had this to say in Greek :-

«T0 & TAc EmoTtoAfe oac, on’ dp. 67({I1l) kai A-
pepounviav 27 ‘lavouapiou 1972 npoc  EpE  Eyeipd-
pevov Béua £1é8n évomov 1ol ZuuBouwdiou ToU Flay-
kunpiou Aknyopikod ZuAAdyou katd TRV XBsowvAv al-
ToU ouvedpicav kai voUto Suvdpsr Tol Gpbpou 24(1)
{y) 7ol nepi Awnydpwv Népou (Kep. 2 (e petaye-
veoTépwe £Tpononciin) énegdoioe 6Tt Séov  vo
508 i axkdhouboc dandvrnoic :-

‘B4 fro avrileroe npoc TAV deovroloyiav 700 B
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Knyopikou EnayyéApatoc 1 und Siknydpou, dnuooou
onakAfrou Teholvroc £n’ abeig npt TRC fuepopnviac
TAic AounnpeTRoswe alTod, avdinwic  unoBéoewe
gvavTiov ToU kparouc vo0 onoiou cioén éEaxohouBei
vé eivar dndMnioc’.»

(“The question raised in your letter to me No.
67(I11) of the 27th January, 1972 was placed before
the Board of the Cyprus Bar Council at its
yesterday’s meeting by virtue of the provisions of
section 24(1)(c) of the Advocates Law (Cap. 2 as
subsequently amended) and it was decided that the
following reply should be given :-

‘It would have been contrary to the etiquette of
the legal profession for an advocate who i1s a public
officer on leave prior to retirement to undertake a
case against the state of which he still continues
to be an employee’.”)

On February 15, the Attorney-General addressed a
new letter to the Chief Registrar, and in his reply had
this to say in Greek :- (blue 42).

<Eic negparrépw andavmoiv tic On’ apiBudv 67 (1)
kKai fApepopnviav 27 ‘lavouapiou, 1972 ématoAfc oac
Ev oxtosi npoc Thv Ond Tol k. K. Tahapidn karayw-
pioBeicav npooguytly On' dpiBudv 6/72 éni Tic onoi-
ac &nreite vopikAv oupBoukrv, we odc EdRAwoa kol
npogopikme, Tolto Sév anoteAel Bepa 29 ol diva-
Tar va SoBf vouwn aquuBouldd AAN EuninTer eic  TAv
appodidTnTa Tol Aikaornpiou.»

(“In further reply to your letter No. 67(11I) dated
the 27th January, 1972 in connection with recourse
No 6/72 filed by Mr. K. Talarides in which you
are seeking legal advice, this matter, as I have stated
to you verbally, is not one upon which legal advice
may be given but it comes within the competence of
the Court.™)

There was further exchange of correspondence between
counsel for the applicant and the Chief Registrar, and
finally, by a letter dated March 13, (blue 46) the Chief
Registrar wrote to counsel in these terms in Greek -

«'Ev oxéoer npbdc TAv npogguyhv ap. 6/72 tol ne-



Adrou ococ Enapyiakol  Aikaotol k. A, KolUppn
Katd To0 ‘Avwrdrou Aikaotikod ZupBoudiou (dva-
Qopik@e npdéc ToUC npoowpivolc  Sloplopoldc  Eic
O¢oeic Mpodédpwv "Enapyiox@v Aikaotnpiwv Tov Al
kaoT@v A. Anuntpadn, . Zraupivakn, A. ZaB6idn,
A. Awpn kai A. Evuhiavidn) Bedoutvou 6T npoéku-
we Bépa karda nodoov Nduvaro va xaraywpiobi £yxo-
pwec €k pépouc cac i TolalTn Apooguyn TRv  10nv
‘lavouapiow, 1972, ka® bv xpovov ETerolcare én’ &-
beig we ‘Avirepoc Aiknyopoc TR Anpoxkpariac (npd
TAC napoaiTioswe oac £k TAc &v Adyw Bfgswe v
14nv O¢eBpouapiow, 1972) kai év dyel, ouv GAdoic,
The anogdoeswc Ttou Maykunpiou Aiknyopikolo  ZuA-
Adyou, thv 31nv ‘lavouapiou, 1972, duvdper Tol &p-
Bpou 24(1) (vy) 7100 nepi Amnydpwv Nopou, Kep. 2
o1 ;-

‘O4 Ato avriBetoc npoc TRV BeovroAoyiav ol
diknyopikod €nayygAparoc 4 und diknydpou, Bnpo-
giou UnaAifrou Teholvroc &€n' abeig npd ThAc Ape-
pounviac THc A4gunnpeThoewc alrtou,  Gvainyic
unoBéoewe évavTtiov TOU kpdTouc TOD Onoiou cigéT
tLaxkohouBei va eivar OndAAnioc’

70 "AvaTarov AikaorApiov, dpioe TRV 25nv CAnps-
Aiou 1972 kai wpav 10 np., &4 va drkovon émyeipn-
yoTohoylav év npokelpévw €k pépouc Lp@v, Tou Te-
vikol EicayyeAéwe T1fic Anuoxpartiac, voh Mayku-
npiou Aiknyopikou ZuhAdyou kai oioudnnote £Tépou
eviiapepopévou 6oTic Tuxdv EmBupel va  Epgavicdi
5d ouvnyopou Evimov 1ol AikaoTtnpiou

Acbopgvou 6T KOTG TV £v Adyw Diadikagiav  Td
‘Avworotov Aikoomipiov B0 £Eetaon THY EykupdTnra
The unoBoMfic Thc npooguyic, TO Akaotipov, &dav
TUXOV KANOGR UQ  oioudhnore évwmov Tol épgaviodn-
gopévou pépouc, dnwe tEetdon, eic T napov oradiov
Kai katd nodoov kéktnTal Sikaioboogiav  Buvdper  Tol
dpSpou 146 Tol Zuvrdypartoc év Ox£0EI npdc npoo-
Quynv TolalTne PuUoewc, Suvatov va akolon woal-
Twe enixeipnuatohoyiav Eni Tol dntAuatoc  TolTou,
Gebopévou &M biv Exer nponyoupévwe, eic alnv
Tiva OnoBeoiv, dnogavBi &v npokerpévi.»

(“Regarding recourse No. 6/72 of your client
District Judge A. Kourris against the Supreme
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Council of Judicature (concerning the acting appoint-
ments to the posts of Presidents District Courts of
Judges D. Demetriades, G. Stavrinakis, L. Savvides,
A. Loris and D. Stylianides) considering that the
question arose whether such recourse could be
validly filed by you on the 10th January, 1972 at a
time when you were on leave as a Senior Counsel of ihe
Republic (prior to your rctirement from the said
post on the 14th February 1972) and in view, inter
alia, of the decision of the Cyprus Bar Council,
dated the 31st January, 1972, taken persuant to
scction 24(1)c) of the Advocates Law Cap. 2 to
the effect that—

‘It would have been contrary to the etiquette of
the legal profession for an advocate who is a
public Officer on leave prior to retirement to
undertake a case against the state of which he
still continues to be an employee’

the Supreme Court fixed the 25th April, 1972 at
10 a.m. to hear argument in this connection from
you, the Attorney-General of the Republic, the
Cyprus Bar Council and any other interested party
who might wish to appear before the Court representad
by Counsel.

Considering that in the course of such proceedings
the Supreme Court will go into the validity of the
filing of the recourse the Court, in the event of being
called upon by any of the parties before it to considsr
also at this stage whether it is vested with jurisdiction
under article 146 of the constitution, in a recourse of
this nature, might possibly hear argument on this
matter as well, given that it had not resolved this
issuc in another case.”

It is to be observed that a copy of this letter was
sent to the Supreme Council of Judicature, the Honourable
Attorney-General of the Republic, the Bar Council of
Cyprus, as well as to the five temporary Presidents.

On Apri! 25, 1972, as it appears from a document
before me, Mr. L. Clerides, Chairman of the Bar Council,
has been appointed to represent the Council in this
recourse. The five temporary Presidents, decided, for
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reasons appearing on this record, not to be represented by
counsel because, as they put it in Greek :-

«.. KB 67 TolauTn avrinpoowneuoic B4 &dnu-
oupyer npoBMuata niBavioe koBantopeva ToU Gpe-
pohinTou TAG anovopnc The Awaiocdvne  kai B4
KQTETEIVE NPOC uavi elvoiav PEAoUC | HEAQV TIVWV
Tob Aixnyopikod Xwpatoc Ta oOnoia  Tuxov  [{Behov
Siop1gfR U’ AU@v, sic LNoBeow @loswe wc i napol-
go. D4 AbBéhapev 8¢ va Toviowpev 6T Gnovree ne-
OTEUOMEV EIC TV i0OTIMOV PETAXEIPIOIV GnAvTwv TOV
pHeA@v To0 elyevolc TolTOU EnayyEAPaToCs.

(“.... becausc such representation might create
problems possibly offending against the impartial

administration of justice and would have shown

obvious favouratism to a member or members of the
legal profession who would have been retained by
us in a case of this nature. We would like to stress
that we all believe in the equal treatment of all the
members of this honourable profession.”)

Pausing here for a moment, I would like to share the
observations made by the President of the Court in the
course of the hearing regarding the statements of the five
temporary Presidents. Their stand, to say the least, is not
a realistic one, and it might give cause for misgivings,
in a case where the right of every citizen to have a lawyer
of his own choice, (which has been an accepted right
for a long time), now seems to be challenged. I have
felt that those observations were not only necessary, but
justified in the circumstances, for a far more substantive
reason, i.e. that those temporary appointments were
made and will continue to be made by the new Supreme
Council of Judicature (hereinafter referred to as the
Council) which includes in its composition an advocate
elected every 6 months amongst the advocates. It s
therefore clear that an advocate will continue to play an
important role for the appointment, promotion.... termi-
nation of appointment, dismissal and disciplinary matters
of judicial officers, and no one so far thought fit io
make any similar insinuation against any judge when the
said advocate votes either for or against a judicial
officer. 1 think, therefore, the less said the Dbetter it
would have been for everyone who possibly might think
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that such statements were directed or in any way affected
or intended to criticise his own right to choose his
advocate to defend his case in a Court of law.

I think I ought to reiterate from the very beginning
that although two issues were originally raised in this
recourse, firstly the validity of the decision of the
Supreme Council of Judicature, and secondly an omission
to review by the same organ its own decision, nevertheless,
two more were added ex proprio motu, viz. the question
whether counsel of the applicant was legally entitled to
file this recourse; and whether this Court has }unsdlctmn
to- deal with this application.- e- - = - --

The Court, after hearing full argument on a number
of sittings on the two preliminary issues, reserved iis
decision on June 21, 1972. Regarding the third issue, it
is well-known that the profession of an advocate is regu-
lated by law, and an advocate is required to have his name
enrolled and to hold a |Tpractising certificate. It s
already in evidence that although counsel for the applicant
was on leave prior to his resignation, nevertheless, he had
been enrolled as an advocate and 1 take it that he was
holding a practising certificate. As 1 said earlier, having
heard counsel on this issue at length, I have agreed with
the interim decision delivered on July 6, that the filing
of this recourse was properly made by counsel on behalf
of the applicant, for the reasons given in the judgment of
the President.

deal
146

I find it constructive before I shall proceed to
with the question of competence, to quote Articie
of the Constitution. Paragraph 1 reads as follows :-

“The Supreme Constitutional Court shall
exclusive jurisdiction to adjudicate finally
recourse made to it on a complaint that a decision,
an act or omission of any organ, authority or person,
exercising any executive or administrative authority
is contrary to any of the provisions of this Consti-
tution or of any law or is made in excess or in
abuse of powers vested in such organ or authority

have

or person.”
Pausing here for a moment, it should be observed,
that though the said Article 146 can be invoked to
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review a decision, an act or omission in the domain only
of public and not of private law, nevertheless, legislative
and judicial acts are not within the province of this Atticle
of the Constitution. I think I should have added that in
Greece, the relevant provisions similar to those of our
Article 146, are to be found in s. 47 of Law 3713/1928.

Since the enactment of the Administration of Justice
{Miscellaneous Provisions) Law, 1964 (Law 33 of 1964),
the powers and jurisdiction of both the Supreme Consti-
tutional Court and the High Court of Justice have been
conferred upon the Supreme Court, and as a result of
such merger, no conflict of jurisdiction can arise in the
future.

I now turn to s. 10 of Law 33/64, which deals with
the composition of the Supreme Council of Judicature,
and subsections 1(a), (b), (c) and {d), read as follows :-

“The Supreme Council of Judicature for the
exercise of the competence and the powers in respect
of appointments, promotions, transfers, termination
of appointments, dismissals and disciplinary matters
of judicial officers shall be composed of :-

(a) the Attorney-General of the Republic;

(b) the President and the two senior Judges of the
Court;

(c) the senior President of a District Court and the
senior District Judge; and

(d) a practising advocate of at least twelve years’
practice elected at a general meeting, convened
for the purpose, of the Cyprus Bar Association
for a period of six months and not being
eligible for re-election for the next five years.”

Then follow two provisos which are.in these terms :-

“Provided that in case of absence or temporary
incapacity of the President or a Judge of the Court
or of a President of the District Court, or the senior
District Judge, the Judge or President of a District
Court, or District Judge, as the case may be, next in
seniority shall act as a member of the Council :

Provided further that in case of absence or
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temporary incapacity of the practising advocate
provided by paragraph (d) of this subsection the
practising advocate elecied as an alternate member
of the Council at the same meeting of the Bar
Association shall act.”

Then subsection 2 provides as follows :-

“The Supreme Council of Judicature shall he
deemed to be duly constituted during and notwith-
standing any vacancy in the office of any member
thereof.”

Finally, subsection 4 provides :-

“The Supreme Council of Judicature may make
rules regulating its own procedurc.”

In some jurisdictions in other countries the Courts,
in order to ascertain the intention of the instrument
calling for interpretation, can look at the legislative
history or the preparatory works. Both Mr. Talarides and
Mr. Loucaides have invited the Court that in interpreting
the relevant constitutional and legal provisions, it ought
to be guided by the French and Greek decisions supported
or criticized by eminent authors in both countries. Mr.
Talarides, after pointing out the difference in the wording
between the Greek legal relevant provision, i.e. of Law 3713,
dealing with the competence and jurisdiction of the Greek
Council of State, (i.e. administrative authority) and our
own wording, both in Article 146 and s. 11 of Law
33/64, has forcibly and at length argued that the Supreme
Court has jurisdiction to deal with this matter because in
accordance with our own Article 146—contrary to what
is in force both in France and in Greece regarding the
competeitce of similar courts—the criterion as regards the
nature of the act under attack by annulment is
“ousiastikon” and not “typikon.”

Mr. Loucaides, on the contrary, after resisting the
argument of Mr. Talarides, posed this question :- “If the
formuiation of Article 146 was specific and explicit
regarding the adopted criterion by the constitutional
drafter as to the nature of the acts compiained of under
annulment and not as to whether such criterion is
‘typikon’ or ‘ousiastikon’, then the acts of the Council
would be amenable within the control of this Court and
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there would be no need at all to examine or refer to
what was in force in France or in Greece”. He went on to
argue, however, that because Article 146 does not solve
the problem specifically or explicitly, then in order to
solve the question under consideration, (since the notion
of the judicial control of the administrative acts is a
creation of the European Jurisprudence and mainly of
France) one should seek guidance from the French or
Greek principles.

1 am indeed indebted to both counsel for such exhaustive
and lengthy argument, though I feel that in the present
case such argument prolonged the trial by extending
the material of judicial scrutiny. For the moment, I have
decided to approach the question of jurisdiction, being a
question of construction, unaided by any such knowledge
(i.e. knowledge of the constitutional provisions of both
Greece and France) and to proceed to scrutinize the
actual words of the legislation to be interpreted in the
light of the established canons of interpretation.

I believe it is the duty of this Court so to interpret a
law of the House of Representatives as to give effect to
its intention. The Court sometimes asks itself what the
draftsman must have intended, and I admit that this
is reasonable enough: the draftsman knows what is the
intention of the legislative initiator. He knows what
canons of construction the Courts will apply and will
express himself in such a way as accordingly to give
effect to the legislative intention. The House of Repre-
sentatives, of course, in enacting legislation, assumes
responsibility for the language of the draftsman.
Accordingly, such capons of construction as that words
in a non-technical statute will primarily be interpreted
according to their ordinary meaning, or that a statute
establishing a criminal offence will be expected to use
plain and unequivocal language to delimit the ambit of the
offence (fe. that such a statute will be construed
restrictively) are not only useful as part of that common
code of juristic communication by which the draftsman
signals legislative intention, but are also constitutionally
salutary in helping to ensurc that legislators are not left
in doubt at to what they are taking responsibility for.

In order to ascertain, therefore, the legislative intention,
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I have to examine most of'th?provisions of Law 33/64
in order to see what was the evil or defect which the
legislator intended to remedy by enacting ss. 10 and 11
and also examine the other provisions of the law in
question for the light which those provisions throw on the
particular words which are the subject of interpretation.
In this difficult task, I am indeed fortunate, because I
can seek guidance from the three separate judicial
pronouncements by this Court at to the intention of the
legislature in enacting the law in question. It appears that
because of the recent events in Cyprus, the legislature in
enacting the said law, must have had in mind the
principles of law of necessity as applied in other countries.
I think the position is made very clear in the judgment
of Triantafyllides, J. (as he then was) in the Attorney-
General v. Mustafa Ibrahim and Others, 1964 CL.R.
195 at pp. 236 and 237 :-

“Law 33/64 is a legislative measure which without
purporting to repeal any of the relevant provisions
of the constitution, which have been rendered inope-
rative by supervening events, sets up the necessary
judicial machinery for the continued administration
of justice in cases where the machinery provided
for under the constitution has either broken down
indefinitely or is liable to break down from time to
time; and it provides for the operation of such
machinery through the same persons who had already
been entrusted with the administration of justice
by means of the machinery provided for in the
constitution. Thus, the same Judges who were vested
with the exercise of the jurisdictions of the two
highest courts—and under Articles 1539 and 133.9
the Judges of the Supreme Constitutional Court and
of the High Court of Justice could act for each
other in certain eventualitiecs—were entrusted, as
Judges of the Supreme Court, with the exercise of
the jurisdictions of both such courts; the absence of
neutral Presidents and the need for maximum
efficiency in the difficult times in which they had
to exercise their said jurisdictions made it all the
more reasonable and necessary for them to be
brought together in one Supreme Court. Likewise,
by making it possible for District Judges, subject to
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any direction of the Supreme Court, to try any case AL%WB
irrespective of the community of litigants, the il

administration of justice has been enabled to go on  ,yronwos
even if Turkish Judges from time to time are t{o  KOURRIS

absent themselves from the courts as in the past. v.

Even if any of the provisions concerned of Law THE SUPRENE
33/64 were to be found to be repugnant to or incon-  JUDICATURE
sistent with any provision of the constitution, I would —

. . . . rqe . . Hadjiana-
again pronounce for their valid applicability, in view  gassiou, J.
of the necessity which has arisen and the temporary
nature of Law 33/64, which has been enacted to meet
it, at a time when such necessity could not have been
met by operation of the relevant provisions of the
constitution. In such a case necessity renders validly
applicable what would otherwise be illegal and

invalid.”

Later on Triantafyllides, J. continued his judgment as
follows at pp. 238 and 239 :-

“In accordance with principles properly applicable
to cases where the doctrine of necessity has been
invoked it is for the judiciary to determine if the
necessity in question actually exists and also if the
measures taken were warranted thereby (vide inter
alia, Decision of the Greek Council of State 556/1945),
It has already been found that a necessity existed
and that Law 33/64 has been enacted to meet it. It
has already been indicated that in my opinion the
measures enacted, by means of the provisions
concerned of such Law, were warranted by such
necessity. The submission, therefore, to the contrary,
made on behalf of respondents, cannot be upheld.
It is useful in any case to bear in mind that the
exercise of control in this sphere can only aim at
ensuring that certain limits have not been exceedad
and within such limits the Government has a
discretion of its own as to the measures to be
adopted, for the purpose of meeting an existing
necessity. (Vide in this respect the ‘Conclusions from
the Jurisprudence of the Council of State’ in Greece
(1929—1959) at p. 38).”

I feel that one would be inclined to pose this question :
Doesn’t this statement of law so lucidly presented
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A1u%728 presuppose that the Supreme Court has jurisdiction at all
- times to determinc whether the necessity in  question
anTonios  actually exists in each case before it, and also whether
KOURRIS the measures taken were warranted under the circum-
v. stances. 1 think that the answer should be in the affirmu-
e sueremz  five, because “the system of justice that has been set up
counciL ofF ynder Law 33/64 apart from being necessary in the
JUDICATURE . . . .
- circumstances, is also more consonant with the notion of
Hadjiana-  justice and its requirements than the one which has
stssiod J - been provided for under the Constitution.” Per Trianta-

fyllides, ). in Ibrahim case {supra).

Regarding the doctrine of necessity  in  exceptional
circumstances, Josephides, J. had this to say at p. 265 :-

“The following prerequisites must be satisfied
before this doctrine may become applicable :

(a) an imperative and inevitable necessity or
exceptional circumstances;

(b) no other remedy to apply;

(c} the measure taken must be proportionate to
the necessity; and

(d) it must be of a temporary character limited to
the duration of the exceptional circumstances.

A law thus enacted is subject to the control of this
court to decide whether the aforesaid prerequisites
are satisfied, ie. whether there exists such a
necessity and whether the measures taken were
necessary to meet it.”

Later on at p. 268 he continied his judgment in
these terms :-

“The question now arises : Did the legislature do
what was absolutely necessary in the circumstances
or did it exceed it? Considering the ‘recent events’
as stated in this judgmeni, and the provisions of
sections 3(1) and (2), 9 and !1, which refer to the
establishment of the Supreme Court, and the pro-
visions of section 12. which provides for the trial
of cases in the subordinate courts by any Judge
irrespective of community, T am of the view that the
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measures taken are warranted by the exceptional
circumstances.

I should not, however, be iaken as pronouncing on
the necessity or validity of other provisions in Law
33 as the question does not arise in the present case.
Other provisions in Law 33 may have to be
considered in the future, e.g. whether the enactment of
section 10, providing for a new composition of the
Supreme Council of Jjudicature, was necessitated by
the ‘recent events’, and whether the measure taken
is proportionate to the necessity, having regard to
the provisions of Ariicle 157 of the constitution
which provides for the composition and competence
of the Supreme Council of Judicature (see under
heading ‘Constitution” (Articles 152 to 164) in this
judgment). 1 would leave that question open as it
is not necessary to decide it for the purposes of
this case.”

thus it appears that once the decision was taken by
s. 10 of Law 33/64, this Court, I repeat, has jurisdiction
to consider whether the enactment of s. 10 providing for a
new composition of the Council was necessitated by the
recent events even today, eight vears afterwards, and
whether the measure taken is still proportionate to the
necessity, having regard to the provisions of Article 157
of the Constitution, which provides for the composition
and competence of the Council, and particularly after the
establishment of the present Supreme Court. But apart
from these reasons, having gone carefully into all the
provisions of Law 33/64, 1 have found neither clear words
excluding or ousting the jurisdiction of this Court, nor
the answer that a judicial officer has lost under the said
law his inalienable rights to seek redress in the Supreme
Court of the Republic, where the present Judges are
entrusted with the competenice and jurisdiction of the
Supreme Constitutional Court and High Court. 1 further
believe that it was the intention of the legislature, in
enacting s. 10 (providing for a new composition of the
Council) not to grant exclusive remedy to such collective
organ when such organ was exercising administrative
function within the meaning of s. 11 of the said law, and
it does not bar a recourse. I think. therefore. that I can
do no better than quote the words of Viscount Simonds
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which 1 would adopt and apply in this case. Viscount
Simonds said in Pyx Granite Co. Ltd. v. Ministry of
Housing and Local Government [1960] A.C. 260 at
p- 286 :-

“It is a principle not by any means to be whittled
down that the subject’s recourse to Her Majesty's
Courts for the determination of his rights is not
to be excluded except by clear words. That is, as
MCNAIR 1., called it in Francis v. Yiewsley & West
Drayton U.D.C. [1957] 1 All ER. 825, a ‘funda-
mental rule’ from which I would not for my part
sanction any departure. It must be asked then what
is there in the Act of 1947 which bars such
recourse. The answer is that there is nothing except
the fact that the Act provides him with another
remedy. s it then an alternative or an exclusive
remedy? There is nothing in the Act to suggest that,
while a new remedy, perhaps cheap and expeditious,
is given, the old and, as we like to call it, the
inalienable remedy of Her Majesty’s subjects to seek
redress in her courts is taken away.”

Having shown clearly at the outset in this judgment
that though the High Court shall be the Council, when
the latter is exercising its exclusive competence (acting in
a dual capacity) for the appointment etc, never-
theless, in the case of retirement or dismissal of a judicial
officer, its function is of a judicial nature, (i.e. the
Council is entrusted with judicial power)—as contrasted
to the earlier function which remains administrative. Thus,
in my view, the constitutional drafter in a clear and un-
equivocal language, expressed its intention that the act
or decision of the Council in the case of dismissal or
retirement of a judicial officer is clearly excluded from
the jurisdiction of Article 146, because, I repeat, such
decision would have been the result of the excrcise of a
judicial power. 1 think, I ought to add that, put in another
way, judicial power is power limited by the obligation to
act judicially.

Administrative or executive power is not Jimited in that
way. Judicial action or function requires as a minirmum the
observance of some rules of natural justice, and this is
cxactly why the constitutional drafter has distinguished
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between promotions etc. and dismissal or retirement of
a judicial officer.

This point is made even clearer, because regarding
the appointment etc. of a judicial officer, as at present
advised, (being as I said of an administrative nature) the
Council in reaching its decision affords no opportunity to
a judicial officer to present his views.

The next question which is posed is whether the
decision of the Council if it was made under Article 157,
in effecting promotions etc. was amenable within the
provisions of Article 146, Once 1 have found that its
functions in effecting such promotions are of an admini-
strative nature, I think the answer should definitely be in
the affirmative. But for the following reasons, should be
answered in the affirmative :-

(a) Because the Council was given under Article 157
exclusive competence for appointment etc. and
by implication, therefore, any other remedy is
excluded before another high judicial organ; and

{b) Because the Supreme Constitutional Court is not
given competence to determine matters relating
to the appointments promotions etc. of the judicial
officer. Cp. Article 133.8(1)(2)(a) and (b).

I find it convenient at this stage to state what is the
position regarding the Supreme Council of Judicature in
Greece and the philosophy behind the enactment of both
the constitutional provision and a law giving competence
to such organ. In Greece (and I see no reason why not
also in Cyprus) an indispensable completion of the
substantive independence of a judicial officer is his
personal independence which (apart from the Constitu-
tional guarantees) is also guaranteed by the creation of
an institution which is known as the Supreme Council of
Judicature. In accordance with Article 90 of the Greek
Constitution, the appointments, promouons, transfers,
etc. are made after an agreed and especially comprehensive
reasoned opinion of the Supreme Council of Judicature
which is composed of members of Arios Pagos (the
counter part of our High Court) in such a way as a law
provides. The significance of such a provision is obvious,
because all changes in the personal status of the judicial
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officers are made after an agreed especially comprehensive
reasoncd opinion of the same collective organ i.e. of the
Council, of which, because of its composition of Supreme
Court Judges, provides sufficient guarantee of objective
and unbiased opinion.

I should have added that in accordance with a decision
of the Greek Council of State in case No. 184/1947,
it was held that though under the provisions of Article 90
of the Constitution regarding the composition of the
Supreme Council of Judicature, a law should provide for
such composition, nevertheless, such law cannot determine
its composition in such a way as to alter the guarantees
of independence of the Supreme Judicial Council. In fact,
this was the position under the provisions of s. 23 of a
compulsory Law 1055/1946, under which law a right was
given to the Minister of Justice to appoint two out of the
five members of the said Council. See also the well-known
text-book of Prof. Sgouritsa under the title Constitutional
Law, (1965) 3rd edn. Vol. A, under the heading “Judicial
Independence,” at p. 436, et seq.

In order to complete the picture in Greece, I must add
that under the provisions of Article 90 paragraph 3 of
the Constitution, the decisions of the Supreme Council
of Judicature and of the full members of Arios Pagos, as
well as the administrative acts of execution issued by
them, cannot be challenged before the Council of State.
This provision, according to Prof. Sgouritsas at p. 442 of
the same textbook, came to guarantee mainly the dignity
of Arios Pagos.

Because of the distinction between the position of a
state attorney in Greece and an attorney in Cyprus, 1
should have added that in Greece, both an attorney and
an assistant attorney are considered to be Judges. On the
contrary, however. in this country, though an advocate is
considered to be an officer of the Court, he cannot be
considered as a Judge.

Having shown what is the position in Greece and the
differences existing there, T think I must show now what
is the position in Cyprus with the new composition of the
Council. One would therefore observe immediately (a) that
the High Court is no longer the Council, and in accordance
with the provisions of s. 10(1)(b) the President and the
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iwo senior judges of the Court are members of the said
Council; (b) in accordance with paragraph (c) the Senior
President of a District Court and the Senior District
Judge, are two more members; (¢) one advocate, who
though an officer of the Court cannot be considered as
a judge; and (d) that when this collective organ meets
for the purpose of affecting appointments, promotions,
etc. not only it does not afford a chance to a judicial
officer to present his case, but on the contrary, as I am
at present advised, their decision is not taken after a
comprehensive reasoned opinion as provided in Greece.

1 leave aside, of coursc, for the moment the further
reason, i.e. whether the substantive point prevailing in
Greece whether the new composition of the Council,
(not consisting only of Supreme Court Judges) provides
sufficient guarantee of objective and unbiased opinion,
particularly, since the provisions of s. 10 of Law 33/64
were intended to be of a temporary duration only.

Regarding the further question as to which acts are
considered in Greece to be administrative acts, in order
to be challenged by the process of annulment before the
Council of State, the position, with due respect, is admi-
rably explained in the well-known textbook of Stassino-
poulos on the Law of Administrative Differences (1964),
4th edn. at. p. 152 et. seq. It seems that such acts must
come from an administrative organ. The learned author
explains further that in Greece one does not look for an
internal criterion or criterion of substance, but to the
external criterion or of a formal criterion or criterion of
an organ. In Greek it reads as follows :- «Aév anoBAino-
gev Onhkadn eic kprrAplov £owTepikdv R KPITAPIOV NEQIE-
Xouévou, GAN gic kpirApiov EEwrepikdv § kpiTApgiov TUnou
fi dpyavou». He goes on to add that if an act, which was
made by an administrative organ, is in substance of a
legislative nature, this does not alter the position. On the
basis of the said external criterion in Greece, both the
decisions of the legislative organs and of the judicial
organs cannot be challenged before the Council of State.
In Cyprus, of course, because of the qualification, as it
would appear in a moment, both regarding the express
constitutional provision and of our law, the criterion
adopted is *ousiastikon” and not “typikon”, i.e. we search
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whether the contents of the act constitute an exercise of
administrative function.

- I now turn to s. 11 of Law 33/64 which deals with the
manner of exercise of jurisdiction etc. by the Court, and
so far as material, is in these terms :-

“Any jurisdiction, competence or powers vested
in the Court under section 9 shall, subject to sub-
sections (2) and (3) and to any Rules of Court, be
exercised by the fuli Court.

(2) Any original jurisdiction vested in the Court
under any law in force and any revisional jurisdiction,
including jurisdiction on the adjudication of a
recourse made against an act or omission of any
organ, authority or person exercising executive or
administrative authority as being contrary to the
law in force or in excess or abuse of power, may be
cxercised subject to any Rules of Court, by such
Judge or Judges as the Court shall determine.”

In comparing the wording of the Greek text of this
section with the English translation, one would observe
that the Greek wording is =ofoudrnore opyavou .........
aokodvroc ExkTeAeomkAv [ SonTikAv  Aeitoupyiavs (and
not exercising administrative authority) at the time of
taking the specific act or decision etc.

I would like to lay stress on those Greek words,
because, as I said, there is a difference from the English
text. This difference regarding the word “function” or not
“authority” appears also in the Greek text when compared
to the English in Article 146 of the Constitution. One
would also observe that the wording of s. 11 is more or
less identical with the said Article. Following, therefore,
the canons of construction to which I have referred to
carlier in this judgment, I am bound to construe the
words oioudfdnote dpydvou according to their ordinary
meaning, that it means what it says in Greek, i.e. that
the decision of every organ..... exercising executive or
administrative function, and not authority. In the light
of this construction, I am of the view that here the
legislature intended to depart from the Greek position,
and, therefore, once the decision of the Council comes
within the provisions of s. tl-—being of an administrative
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function, without any qualification, such decision can be A1u9728
challenged by the applicant regarding its validity, and, el
is, therefore, amenable to the jurisdiction of this Court  ,\ronios

in its present composition. In my view, therefore, any  KOURRIS

other construction to the contrary, would clearly be V.

contrary to the provisions of Article 157 and to the clear |45 supreme

and unambiguous wording of s. 11 of the said law. COUNCIL OF
JUDICATURE

I shall now proceed to deal with three cases, one from ey
Hadjiana-
the Supreme Court of England and the other two from  guassiou, J.

our own Supreme Court.

In re S. (a barrister) [1969] 1 All E.R. 949, ({(a case
dealing with the disciplinary powers exercised over
barristers and with the visitorial jurisdiction of the
Supreme Court Judges in England) it was decided that
Judges of the Supreme Court have an inalienable over-
riding inherent jurisdiction to discipline members of the
Bar; and that they possess the power to regulate the right.
of audience of barristers.

In my view, this decision stresses the all important
factor of inherent jurisdiction of the Supreme Court
Judges in the administration of justice under the common
law system; and as it would appear, this very point, i.e.
the inherent jurisdiction of our own Supreme Court, has
been laid down in the two cases I shall now cite.

In re C.D. (an advocate) (1969) 1 C.L.R. 376, a case
dealing with the disciplining of advocates, Vassiliades,
P., said at p. 381 :- .

“With a profession where the roll runs only to
scores (and not to hundreds. or thousands as elsewhere)
discipline in both branches of the profession—
judges and advocates—was entrusted by law, for
many years, to the Supreme Court. Not only because
the ultimate responsibility for the functioning of
the courts rested with its judges, but also because
the judges of the Supreme Court were detached by
their office from the judges of the lower courts and
from the practising lawyers.

Since 1955, it has been considered desirable that
the discipline of advocates should be placed in the
first instance, in the Disciplinary Board of the pro-
fession. But the ultimate responsibility was, wisely
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and properly, left where it must necessarily rest.
Every advocate is expressly deemed by the statute
(The advocates Law—as now amended-—section 13)
‘to be an officer of the Supreme Court’; and in fact
he is a most important officer, on whom the Court
must be able to rely absolutely; and whom the
general public must be able to trust and respect. An
officer on whose integrity, ability and work, the
administration of justice partly depends. Who elsc
is better qualified to have the ultimate responsibility
for thc good discipline of its own officers, than the
Supreme Court itself? The Court entrusted with the
exercise and control of the judicial power in the
State; and with the responsibility of maintaining at
all times and in all circumstances, the independence
of its justice.”

In delivering a separate judgment in the same case,
I had this to say at pp. 386-387 :-

“The powers of the Supreme Court, in reviewing
the whole case of the Disciplinary Board are to be
found in s. 17(5) of the Advocates Law Cap. 2 (as
amended), which is in these terms :-

‘The Supreme Court may, of its own motion or
on the application of the complainant or of the
advocate whosc conduct is the subject of the
enquiry, review the whole case and cither confirm
the decision of the Disciplinary Board or set it
aside or make such other order as it may deem fit".

In my view, the most imporiant question in this
case, i5 to determine the powers of this Court.
which is sitting as a Court of Review.

Having given the matter my best consideration. I
have reached the conclusion that s. 17(5) confers
on this Court, a wider power in reviewing the whole
case. than any other case before the Court of
Appeal. Tt is further to be abserved that the Supremec
Court has power to review both the conviction and
the sentence. because such jurisdiction of the Court
is for the purpose of establishing the status of and
disciplining a wmember of a profession in the
qualification for which, and the integrity of which,
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the public have a vital interest, and the Judges
have an overriding supervisory jurisdiction by law
over the decision of the Disciplinary Board.”

In re C.H. (an advocate) (1969) 1 CL.R. 56},
Vassiliades, P. in delivering the ruling of the majority
of the Court, had this to say at p. 567 :-

“Mr. Clerides raised two preliminary points on
behalf of his client. The first was whether this
proceeding under section 17(4) should be proceeded
with or it was a matter which should proceed
under section 17(5). The second point was that
the proceedings before the disciplinary board were
of a nature which should be challenged under Article
146 of the Constitution.

After discussion and particular reference to pro-
ceedings of a similar nature in other jurisdictions,
Mr. Clerides very rightly, in our opinion, abandoned
the point taken under Article 146.

Called upon to decide whether this proceeding
under section 17(4) can be proceeded with on the
material on record, the majority of the court took
the view that there having been no decision in the
proper sense of the word by the Disciplinary Board,
the matter should proceed under section 17(4).”

Triantafyllides, J. (as he then was) after giving the
reasons for his dissent, i.e. that he was not able to agree
that there was a matter of complaint before the Court
on which we might make an order in pursuance of our
powers under subsection 4 of section 17 of the Advocates
Law, Cap. 2 (as amended), proceeded to touch on the
question of Article 146 of the Constitution. Though this
point has been abandoned by counsel appearing for the
applicant, Triantafyllides, J. had this to say in the samc
ruling at p. 568 :-

“On the other point, viz. whether there is com-
petence under Article 146, I fully agree with the
majority that there is none.

It seems to be well settled that matters related
to the administration of justice are outside the
ambit of a jurisdiction such as that under Article
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146; advocates are officers of the Court and
disciplinary matters concerning them are considered:
as being 1elated to the administration of justice
{see the decisions of the Greek Council of State
in cases 1042(51), .1633(51) as reported in
Zacharopoulos Digest of the Decisions of the
Council of State, 1935—1952, p. 300 paras.
46—47).”

When finally the judgme\ﬁt of the Court was delivered,
Josephides, J. after finding himself in full agreement
with the judgment of the President of the Court,
proceeded at p. 573 to touch on the question of Article
146, and had this to say':-

“One of the preliminary points taken by respon-
dent’s counsel, and later abandoned, was that the
proceedings before the Disciplinary Board were of
a npature which should be challenged under Article
146 of the Constitution and not as provided in
section 17 of the Advocates Law, Cap. 2 (as
amended). In addition to the authority quoted in
the ruling of my brother Triantafyllides J. earlier,
it should, I think, also, be stated that in France,
which has the oldest system of droit administratif,
although the disciplinary organs of the various
public professions (such as medical practitioners,
architects, dentists, pharmaceuticals chemists and
all levels of the teaching profession) are controlled
by the administrative tribunals, significantly, the
bodies controlling the legal profession are sub-
ordinated to the civil courts and not to the Conseil
d' Etat or any of the other inferior administrative
tribunals (cf. Brown and Garner’s French Administ-
rative Law (1967), page 26).”

Later on, Josephides J., after quoting a passage by
Vassiliades, P., in re C.H. (an advocate) (supra), had
this to say at p. 5761

“The nature of the duty of the Disciplinary Board
is akin to a judicial one, and it is exercised by a
highly responsible and specially qualified body. Tt
is for the purpose of disciplining a member of a
profession in the integrity of which the public have
a vital interest, and the Supreme Court has an
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overriding supervisory jurisdiction, The exercise of
the duty may mean professional life or death for
the individual (cf. In re Shier (1969) ‘The Times',
February 14).

I am of the view that once a person aggrieved
by the conduct of an advocate sets the disciplinary
machinery into motion, under the provisions of
section 17(2){(d) of the Law, as in the present case,
then it is in the public interest and in accordance
with the express provision of section 17 that the
matter should be dealt with or reviewed by the
Supreme Court in the final resort either under
section 17(4) or section 17(5) of the Law. The
position is analogous to a complaint for a criminal
offence. As is well settled, whenever a criminal

offence is committed then irrespective of whether

it also involves a civil injury (say, as in the case
of an assauit), the offender becomes liable to
punishment by the State, not for the purpose of
affording compensation or restitution to anyone who
may have been injured, but as a penalty for the
offence and in order to deter the commission of
similar offences. Here the matter is one of public
law. The mere fact that compensation has been
paid to a person injured by the offence does not
exempt the offender from punishment.”

With the greatest respect to the observations made
in the last case, in my view, the importance of this
decision is not only that it lays down that the nature
of the duty of the Disciplinary Board is akin to a judicial
one in the context in which it was decided, i.e. the
disciplining for unprofessional conduct of an advocate,
but also because it establishes that in the public interest,
the withdrawal of a complaint, does not bar the inherent
overriding supervisory jurisdiction of the Supreme Court
to be dealt with or reviewed by the Supreme Court
“entrusted with the exercise and control of the judicial
power in the State; and with the responsibility of
maintaining at all times and in all circumstances, the
independence of its justice” (per Vassiliades, P.).

In the light of this weighty judicial pronouncement,
the question which is posed is: How is it possible for
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the Supreme Court of this land to carry on its respon-
sibility of maintaining at all times and in all circum-
stances, the independence of the judicial officers, when
a judicial officer’s recourse for the determination of his
rights is excluded because of lack of jurisdiction, but
in the majority view, the answer is, as I understood it,
twofold : (a) that the jurisdiction of this Court wunder
Article 146 of the Constitution is excluded because the
decision of the Council in making the temporary
appointments of Presidents in the District Courts, is of
a nature so closely related to the judicial power or to
put it in another way, is akin to a judicial one; and (b)
that the said Council, because it is composed completely
of persons related to the administration of justice, is a
collective organ acting in the domain of judicial power
and not in the domain of executive power. With the
greatest respect to the majority, 1 adhere to the view
that the Court has jurisdiction to review the complaint
of the applicant, for the reasons I have endeavoured to
explain at length in this judgment, because I found
myself in the minority.

I think, in summing up, I must reiterate once again
that, the Council in its present temporary composition,
in making the temporary appointments of the Presidents.
acting under the provisions of s. 10 of the Courts of
Justice Law, 1960, as contrasted to its judicial functions
regarding the termination of appointment, dismissal and
disciplinary proceedings of a judicial officer, is functioning
as a collective crgan exercising administrative functions
relating to the organization of the Courts. In my view,
therefore, the decision of the Council not to appoint
the applicant as a temporary President (having served
earlier for a period of 3 months) is a matter which
affects no doubt his judicial career, and it cannot be
said that such decision is so closely related to the judicial
functions or, indeed, the nature of such function can
be considered as being akin to a judicial one. See the
distinction 1 have made when 1 was dealing with Article
157, paragraph 3 at p. 441 ante, of this judgment.

As 1 have said carlier, if the intention of the legislature
was to follow in a clear and unambiguous language the
wording of s. 47 of Law 3713/1928, there was no
reason at all to use the words «oioudnnote Opydvous
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(every organ) exercising at the time of taking the specific
decision, executive or administrative function. Cf. The
Minister of Finance v. The Public Service Commission
(1968) 3 CL.R. 691.

For all these reasons, I am of the opinion that both
the decision and the omission of the Council falls within
the construction I have placed on s. 11 of Law 33/64,
and such decision or omission can be challenged in this
Court under Article 146 of the Constitution. Because,
had it been otherwise, the legislator who assumed the
responsibility for the language of the aforesaid section,
would have clearly said that the inalienable remedy of
a judicial officer to seek redress in the Supreme Court
was taken away. I am positive that after the merger of
the jurisdiction of both Courts, the Supreme Court
retains jurisdiction and will continue to maintain its
judicial control from the decisions or acts or omissions of
any organ cxercising executive or administrative function,
in order to maintain at all times and in all circumstances
the rights of the members of the public service, and the
personal independence of its judicial officers regarding
their career.

A. Loizou, J.: For the purposes of this judgment I
need not go extemsively into the facts of the present
case, since they have already been dealt with in the
judgments that have just been read. Nor do 1 propose
to deal with the question whether this recourse was
validly filed by counsel. who, at the time of such filing,
was on leave prior to resigning from the post of Senior
Counsel of the Republic, as the reasons for our unanimous
decision on this point announced earlier, are contained
in the judgment of the learned President of this Court.
However, T have not been able to agrec on the second
issue, namely, that there is no competence in this Court
under Article 146 of the Constitution to hear and
determine the present recourse on the ground that the
act and omission complained of, are not “acts or omissions
of any organ, authority or person exercising any
executive or administrative authority™,

The applicant is a judicial officer holding the substantive
post of a District Judge. The Supreme Council of
Judicature promoted the interested parties to the post
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of Acting Presidents, District Courts, instead of the
applicant. It is not in dispute that these promotions,
though acting, were made after consideration of the
merits of the parties and not as a mere temporary
arrangement for the safeguard of the continuation of the
function of the service and for a short period. The
prayers for relief are —

{a) that the said decision be declared as null and
void and of no effect, and

(b) that the omission and/or refusal of the Supreme
Council of Judicature to consider a written
application and/or. complaint of the applicant
regarding these appointments is null and void
and that in case of an omission deciare that
what was omitted should have been performed.

The acts and omissions complained of were those of
the Supreme Council of Judicature set up under section
10 of the Administration of Justice (Miscellaneous
Provisions) Law, 1964 (33/64). Until the enactment of
this Law to which I shall shortly revert, Article 157 of
the Constitution, governed matters relating to the
appointment, promotion, etc., of judicial officers and it
reads as follows :-

“I. Save as otherwise provided in this Constitution
with regard to the Supreme Constitutional Court,
the High Court shall be the Supreme Council of
Judicature, and its President shall have two votes.

2. The appointment, promotion, transfer, termi-
nation of appointment, dismissal and disciplinary
matters of judicial officers are exclusively within
the competence of the Supreme Council of
Judicature.

3. No judicial officer shall be retired or dismissed
except on the like grounds and in the same manner
as a judge of the High Court.”

It should be observed here that the matters referred
to in paragraph 2 hereof, are described as being exclusively
within the competence of the Supreme Council of
Judicature. As far as the manner of retirement and
dismissal is concerned, the provisions of Article 153.8
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(3) of the Constitution apply mutatis mutandis and the
proceedings of the Council for such matters are described
as being “of a judicial nature and the judge concerned
shall be entitled to be heard and present his case before
the Council”. For the remaining matters within the
exclusive competence of the Supreme Council of Judicature
under the said Article, no description is given and, to
my mind, this left the matter open for judicial inter-
pretation in the light of the general principles of the
Constitutional and Administrative Law pertaining to
such matters. In the light of the aforesaid provisions of
the Constitution and the structure of the State in general,
the judicial power other than that exercised by the
Supreme Constitutional and the Communal Courts was
vested in the High Court which had, as a Supreme
Council of Judicature, exclusive competence with regard
to appointments, promotions, etc. of Judges.

In July, 1964 on account of “recent events” rendering
impossible the functioning of the Supreme Constitutional
Court and of the High Court of Justice and the adminis-
tration of justice in some other respects, as stated in
its preamble, the Administration of Justice (Miscellaneous
Provisions) Law, 1964, was enacted by the House of
Representatives. Its preamble is indicative of the mind
of the legistator and the circumstances which it was
intended to remedy. This Law provided for the establish-
ment and constitution of a Supreme Court consisting
of five or more, but not exceeding seven Judges, one of
whom would be the President (section 3). This Court
was vested with the jurisdiction and powers which,
until then, were vested in and exercised by the Supreme
Constitutional Court and the High Court of Justice
(section 9).

Sections 3, 9, 11, 12 and 15 of the saild Law were
considered by the Supreme Court in the case of The
Attorney-General of the Republic v. lbrahim & Others,
1964 CL.R. 195 and their enactment was found justified
on the doctrine of necessity for the reasons given therein.
Section 10 of the said Law provides for a new com-
position of the Supreme Council of Judicature. In so
far as the said section is relevant for the purposes of
these proceedings, it reads as follows :-
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“(1) The Supreme Council of Judicature for the
exercise of the competence and the powers in
respect of appointments, promotions, transfers,
termination of  appointments, dismissals and
disciplinary matters of judicial officers shall be
composed of :-

(a) the Attorney-General of the Republic;

(b) the President and the two senior Judges of
the Court;

(c) the senior President of a District Court and
the senior District Judge; and

(d) a practising advocate of at least twelve years’
practice elected at a general meeting etc...”

The words “exclusively within the competence”
appearing in Article 157.2, of the Constitution earlier
referred to in this judgment, do not appear in section
10. It may be said, however, that the new Supreme
Council of Judicature was intended to perform the
functions that the Supreme Council of Judicature
established under Article 157 of the Constitution was
previously performing. In due course, however, it will
have to be examined whether this Council has been
given exclusive competence in these matters, since the
new composition of the Council, is, to my mind, most
relevant in determining the issue of competence of this
Court to entertain this recourse.

Counsel for the applicant and counsel appearing on
behalf of the Attorney-General in prescnting the case
of their respective sides, have gone into considerable
pains and have done extensive research on the analogous
position in Greece and France. I am grateful to both
of them for the assistance they have rendered with their
labours. If T do not deal extensively with their arguments
and the authorities to which they have referred to, it is
not out of disrespect, but because there is an evident
distinction to be made between the issue before us and
the one that the Courts in Greece and France had been
asked to resolve. In Greece and France the Courts had
to pronounce on the nature of normal legislative
provisions, whereas to-day, we are faced with considering
acts performed under a law, which, as described by
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Triantafyllides, J. as he then was, in the Ibrahim’s case
(supra) p. 227, was “an urgent measure and a temporary
one” and not simply with considering the nature and
character of acts performed under Article 157.2, of the
Constitution and by the organ composed as provided by
paragraph 1 thereof.

It was the contention of counsel appearing on behalf
of the Attorney-General from whichever angle the
question of competence was examined, that is to say
either by considering the nature of the organ or the
nature of the act, the conclusion that could be reached
was that this Court has no competence inasmuch as this
organ or authority was a judicial one. In this respect,
he referred to a number of decisions of the Greek
Council of State quoted in Sympliroma Nomologhias
by Zacharopoulos (1935—1952) p. 50 where it is stated
that the Greek Council of State held that “the decisions
of the Supreme Judicial Council constitute acts of a
judicial authority, as emanating from an authority not
being part of the administrative hierarchy”.

This argument was based on the fact that the Supreme
Council of Judicature has such a judicial character on
account of the provisions of Article 157.2 of the
Constitution and section 10(1) of Law 33/64 and by
the further fact that it is composed of Judges and other
officials of the Courts, that is to say the Attorney-General
and an advocate, all its members being persons
independent from the executive. He further argued that
examined from the point of view of the nature of the
act, the acts or omissions complained of relate, as of
their nature, to the exercise of judicial authority, and
this, because they are so interwoven with such authority,
that they acquire a judicial character or nature, and,
therefore, they cannot be the subject of a recourse under
Article 146 of the Constitution. He relied on a passage
by IJellinek, Introduction to Administrative Law, 1939,
volume AB, pp. 38 and 39, who said that “they so
closely connected with the main work of the ordinary
Courts, the administration of justice that they cannot
be considered as functions foreign to the judicial
authority”. He also referred to Fleiner, Administrative
Law, 1932, pp. 14, 15, as well as to Stasinopoulos, The
Law of Administrative Acts, 1951, p. 64, footnote (1)
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and the Decisions of the Greek Council of State 483/30,
578/30.

On the other hand, counsel for the applicant invited
the Court to follow the French jurisprudence on the
matter as it was before it was changed by Law, that is
to say, that acts or omissions relating to the promotion
and transfer of Judges and as such affecting their career,
were administrative acts, as concerning the organization
of the judicial service and distinguished from the acts
relating to the functioning of the judicial service and
which are not administrative acts and do not fall within
the administrative jurisdiction as falling within the
competence of the ordinary Court: A distinction followed
by the Counseil d’ Etat, as appearing from the authorities
referred to. (Préfet de Guyane 1952 and Falco et
Vidaillac 1953, Walline Droit Administratif 1963 p. 80).

Before embarking on the examination of the issue
before me, I cannot refrain from commenting on the
fact that the approach of the matter in Greece and
France had its critics and opponents. In France there
were those who criticized adversely the approach of the
Conseil d’ Etat and in Greece there were also those
that criticized the opposite approach followed by the
Greek Council of State.

To my mind, had it been an ordinary case of acts
performed by the organ envisaged by Article 157, and
in view in particular of the whole set up under the
Constitution and the functions of the Supreme Consti-
tutional Court and the High Court established thereunder,
I might be inclined to the view that these acts emanate
from a judicial authority, but that is not the issue before
us to-day. The crux of the matter is that the acts and
omissions complained of emanate from a council esta-
blished by a temporary Law of an urgent nature and
by which the legislator has thought fit to strip the Court
entrusted with the exercise and control of the judicial
power in the State of its authority by including in the
Council only three out of its possible seven members and
by substituting the remaining with judges of inferior
Courts subordinate to the Supreme Court and by
including also the Attorney-General and a practising
advocate as herein-above set out.
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The question, therefore, is whether this Council is a
judicial authority. To my mind, viewing the composition
of the Supreme Council of Judicature established under
section 10 of Law 33/64, 1 cannot but hold that there
has been a radical departure from the principle laid down
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judges were within the exclusive competence of the High
Court acting in its capacity as the Supreme Council of
Judicature. It cannot be said that the change in the
composition has not brought any change in its character,
merely because, apart from the three Supreme Court
Judges, its remaining members are either judges or
advocates, as already indicated. The present Council,
though purporting to have the competence of the Council
set up under Article 157 of the Constitution, no longer
represents the highest hierarchy of the Judiciary of
the Republic. It is this departure that gives to the new
Supreme Council of Judicature its administrative character
and prevents it from being considered as part and paicel
of the Judiciary. I have only commented on its compo-
sition, as this is most relevant to consider its character.
I should not be taken as questioning its constitutionality
which is not raised by the present recourse, nor doubting
its independence and impartiality. Viewing, therefore,
the matter from the point of view of the character of
the organ, I have come to the conclusion that there
has been such a departure from its original composition,
that it cannot be said to be a judicial one. But the
matter does not end here, as it will be seen ultimately.

Greek Case Law is useful, because it considered the
Supreme Judicial Council of Greece as not being part of
the administration within the meaning of Article 83(c) of
the Constitution of Greece, for the reason that it was
composed of judges of the highest hierarchy. For example,
in the Conclusions of Jurisprudence of the Greek Council
of State (1929-1959) at page 230, it is stated :-

«'Enionc v Unokewvtar gic npooBoAdv ai npdaEeic
tov dikaorik@wv apxmv, ai oxeTidduevar  nApdc  TAHV
Soiknoiv TRc OBikaioolvne kai oloal kabapdc B0l
KNTIKOD nNEPIEXOPEVOU, WC anégacic TRG OAopeAeiac
Tou Apeiou Flayou oxemkd npdc ToOV  kavovigudv
Tic GpyxaioTnroc npwrobikwv 578(30) f dandepaocc
100 "Avwrdtou Aikaomikod ZupBouAiou OXETIKA npPocC
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dnTAuaTa npoaywy@v SikaoTik®dv AciToupywv. (905/45,
812, 2360/47).

TAc dappodidoTnToc Tol XupBoudiou ‘Enikpareiac
¢Eaipobvral ol povov al npafeic ai npoepyoépeval ¢E
opyavou EvreTaypevou eic TAv OikaorikAv Efouaiav,
aMa kai ai npaEeic, aimivec, anoppéoucal £E Opyd-
vwv dioiknTikdv, agopwalv eic Trv elpuBuov Aeiroup-
yiav kai drnovouiv thc Sikaioouvne kai  guvbiovral
npoc THv Goknoiv  TAC Sikaorikie Asrroupyiac  TAC
Nohireiag.»

{(“Also they are not subject to recourse the acts
of the judicial authorities relating to the administra-
tion of justice and being purely of an administrative
nature, such as a decision of the plenary of Arios
Paghos relating to the regulation of the seniority
of judges of First Instance (decision 578/30) or the
decision of the Supreme Judicial Council relating
to matters of promotion of judicial officers. (905/46,
812, 2360/47).

Not only the acts emanating from an organ
forming part of the judicial authority are exempted
from the competence of the Council of State, but
also the acts which emanate from administrative
organs which relate to the orderly functioning
and the administration of justice and are connected
with the exercise of the judicial authority of the
State™).

I do not think that it is necessary for me to go
extensively into the very elaborate provisions governing
the composition of the Supreme Judicial Council of Greece,
as well as its procedure. Suffice it to say that its
decisions are taken after proper consideration of every
relevant material and with open vote and they have to be
“specifically and carefully” reasoned, recording in the
minutes, in case of disagreement, the opinion of each
member. Furthermore, there is a right of recourse in the
case of anyone who has received at least two votes in his
favour, when the Council consists of seven members and
three votes when it consists of nine members, to the
plenary of Arios Paghos or to the joint meeting of the
two sections of Arios Paghos, depending on the status
of the judicial officer concerned, etc.
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This approach of Greek jurisprudence was given
constitutional validity, as by Article 90.3, of the
Constitution of 1952, the decisions of the Supreme Judicial
Council and the plenary of Arios Paghos and the admini-
strative acts issued in execution thereof, cannot be the
subject of recourse before the Council of State. As
Professor Sgouritsas observes in his textbook on Consti-
tutional Law, 1959 Edition, Vol. 1, page 446, “this
provision safeguards mainly the prestige cf Arios Paghos
—and only for this reason probably its enactment was
required—but it does not add anything to the judicial
independence as such, given that the decisions of the
Supreme Judicial Council and the plenary were not
subject, in accordance with its jurisprudence to the control
of the Council of State”. This provision was included in
the Constitution on a suggestion from the plenary of
Arios Paghos.

Professor Sgouritsas commenting also on the establish-
ment of the Supreme Judicial Council of Greece under
Article 90 of the Constitution, at pages 445-446 of
Vol. 1 of his textbook, says :-

“The significance of the aforesaid provision
is obvious. By this, it is required that the changes
in the personal position of judges be effected in
accordance with the agreed specifically and
meticulously reasoned opinion of a collective organ,
the Supreme Judicial Council whose composition by
highest judicial officers affords sufficient safeguards
of objective and impartial judgment.”

The notion of a Supreme Judicial Council in Greece
first appeared by Law in 1909 and was given constitu-
tional force by Article 90 of the Constitution of 1911.
It appeared in some form or another, in subsequent
constitutions but always consisting of members of, or of
the plenary of Arios Paghos, the highest judicial body of
the State. To my mind, it was with this background and
the elaborate provisions affording to the judges the right
of review by the highest judicial hierarchy in the land, as
well as the provisions of the Constitution governing the
jurisdiction of the Greek Council of State that the Greek
Council of State arrived at the conclusion that it had no
competence to entertain a recourse from the decision of
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the Supreme Judicial Council, as being a judicial authority
and not being part of the administrative hierarchy. Since
the establishment of the Supreme Judicial Council in
Greece, the approach of the problem was always viewed
with the background that the judiciary was allowed to
run its own affairs at the level of its highest hierarchy.

The notion that the ultimate responsibility for the
functioning of the Courts rests with the judges of the
Supreme Court, is not foreign to our system which existed
both before and after 1964, Vassiliades, P. In re C.D. an
Advocate (1969) 1 CL.R. 376 at p. 381 in dealing with

~ the question of discipline in both branches of the profession

—ijudges and advocates—he says’-~

“(discipline) was entrusted by law, for many
years, to the Supremc Court. Not only because the
ultimate responsibility for the functioning of the
Courts rested with its judges, but also because the
judges of the Supreme Court were detached by their
office from the judges of the lower Courts and from
the practising lawyers.”

That the composition of an organ is most material
in determining its character, it is apparent from the
decision of the Greek Council of State 288/45, referred to
in Dikaeon Diikitikon Praxeon by Stasinopoulos (1951),
p. 70 where it is stated that the acts of administrative
Courts and their organs become of a judicial character,
even if they are referring to administrative matters. In this
respect the Council of State considered as judicial act
not capable of being the subject of control by the
Council of State on a recourse for annulment the act of
the Elengtikon Synedrion deciding on matters of promo-
tion, establishment, etc. of its staff. The operative part
of the decision of the Greek Council of State, reads as
follows :-

«'Eneidfy we npodc va Bépara Tvalra, to we €ipnTal
oupBouhiov dokel pév dpuodidbTnTa SoiknTikol katd
TO NEPIEXONEVOV XapakTipoc, oux’ fArTov Opwg, Ad-
YW THC OUYKPOTAOEMC TOU AMOKAEIOTIKWE &K ToU
npoédpou, Gvrinpoébpwvy kai  oupBouhwv ToU 'EAcy-
KTIKOU Zuvedpiou, ¢E ®v «kai fj OAopéAeia  TolGTOU
guvTiBeral, &év Bivarar va AovioBi @c  BIoIKNTIKA
apxf. xad & taimddpevov kar oligiov npdc THV AAo-
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pEAgiav... Kat dxoAouBiov, pi Onokeipévne npakewc
dloknTIKAC apXAc. f Ond kpiow aitnoic civar anoppr-
nTéa w¢ anapddekTogs.

(“Whereas in relation to these matters the said
Council exercises on the one hand competence of
administrative in substance character, nevertheless
on account of its being composed exclusively by the
President, Vice-President and Councillors of the
Elengtikon Synedrion which composed its full member-
ship, it cannot be considered as an administrative
authority, because it is identified in substance to its
plenary ..... consequently, as no act of an admini-
strative authority, exists, the application under
consideration is dismissed as unacceptable).”

I turn now to the test of the nature of the act itself.
This is a test which has been followed in a number
of cases in Cyprus regarding several acts which were found
not to be of an executory or administrative character,
though emanating from administrative organs. They can
be found in a number of decisions of the then Supreme
Constitutional Court, such as the case of Phedias Kvria-
kides v. The Republic, 1 RS.C.C., 66 at p. 73, where it
was said :-

“In the light of the framework of the Constitution,
which gives to this Court jurisdiction in administra-
tive and constitutional matters and to the High
Court and inferior Courts. jurisdiction in ordinary
civil and criminal cases, the Court has come to
the conclusion that acts of the police of the nature
referred to above which are so closely interwoven
with prospective proceedings before a criminal
Court, do not constitute an exercise of ‘executive or
administrative authority’ within the meaning of
Article 146. This view is in accordance with the
legal principles and practice followed in similar
matters by administrative Courts in different Conti-
nental countries.”

Acts, therefore, closely connected with the exercise of
judicial authority were found not to constitute an exercise
of executive or administrative authority.

The same principle was also adopted in the case of
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A:fgna Andreas Gavris and The Republic, 1 RS.C.C.,, p. 88 at
— p- 93 and Xenophontos and The Republic, 2 RS.C.C., p.
ANTONIOS 89 at p. 92. Useful also in this respect is the case of
KOURRIS Demetriades & Son & Another v. The Republic (1969)
v. 3 C.L.R. 557, where Hadjianastassiou, J. at p. 568 gives

tHe supreme  the view in dealing with the sub judice matter that “In its
fg{‘;lﬁl;unfg essential nature that act was connected with the cxercise
o of legislative power” and Triantafyllides, J. chserves at

A. Leoizou. ). pp. 568-569 that “It should not be invariably taken that
an executive or administrative organ is eatrusted with a

legislative function and not with its primary function....

A lot would depend on the context in which the organ

concerned is so entrusted, including the nature of the

particular situation.”

The nature, therefore, of the act, cannot be examined
independently of the surrounding circumstances, and the
nature of the particular situation. It is not an examination
in abstracto, and in the circumstances of the particular
case I have no difficulty in saying that matters affecting
the career of judges such as appointments, promotions and
transfers are substantially administrative acts.

Kyriacopoulos in his textbook Administrative Law,
3rd Ed. Vol. 3 pages 83-84, says, that they cannot be
subject of control by the Council of State.

1]

. the acts of the judicial authorities, although of
administrative character or relating to objecis of
administrative nature.... Similarly the decisions
of the Supreme Judicial Council about transfer,
promotion, ctc. of judicial officers, on account of
its composition by judges, although in substance

L1]

administrative ....".

So in Greece, independently whether there was a right
of recourse, as well as in France, these matters were
considered as administrative acts. In Cyprus, these matters
are not described either way by Article 157.2, of the
Constitution, unlike the case of retirement and dismissal
of judges, which are described as of a judicial nature, and
as it has already been pointed out, they have to be exa-
mined and classified in the light of the general principles
of administrative law.

There are, indeed, several acts which, though not
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emanating from the Courts, are closely connected to the
administration of justice, i.e. arrests of persons etc. and
have been held not to constitute exercise of executive or
administrative authority within the meaning of Article
146. In this respect, reference may be made also to the
question of disciplinary proceedings in respect of advocates.

The approach of our Supremc Court in Re C.H. an
advocate (1969) 1 C.L.R. 561, is relevant and 1 feel
that 1 should deal more extensively with it. This case
referred to the reviewing powers of the Supreme Court
under section 17 of the Advocates Law, Cap. 2 and in
particular sub-sections (4) and (5) thereof. The Supremc
Court pronounced on the nature of such disciplinary
proceedings as being related to the admnistration of
justice and so outside the ambit of the jurisdiction under
Article 146. Vassiliades, P. at p. 567, says—

“Mr. Clerides raised two preliminary points on
behalf of his client. The first was whether this
proceeding under section 17(4) should be proceeded
with or it was a matter which should proceed
under section 17(5). The second point was that the
proceedings before the disciplinary board were of a
nature which should be challenged under Article
146 of the Constitution.

After discussion and particular reference to
proceedings of a similar nature in other jurisdictions,
Mr. Clerides very rightly, in our opinion, abandoned
the point taken under Article 146.”

Triantafyllides, J. at page 568, had this to say :-

“On the other point, viz. whether there is compe-
tence under Article 146, 1 fully agree with the
majority that there is none.

It seems to be well settled that matters related
to the administration of justice are outside the
ambit of a jurisdiction such as that under Article
146; advocates are officers of the Court and discipli-
nary matters concerning them are considered as being
related to the administration of justice (see the de-
cisions of the Greek Council of State in Cases
1042(51), 1633(51) as reported in Zacharopoulos
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1972 Digest of the Decisions of the Council of State,

Ave. B 1935-1952, p. 300 paras. 46-47).”
Ay Josephides, J. at page 573, had this to say:-
v, “One of the preliminary points taken by
THE SUPREME respondent’s counsel, and later abandoned, was that
COUNCIL OF the procedings before the Disciplinary Board were
JUD]S':TURE of a nature which should be challenged under Article
A. Loizou, .. 146 of the Constitution and not as provided in

section 17 of the Advocates Law, Cap. 2 (as
amended). In addition to the authority quoted in the
ruling of my brother Triantafyliides, J. earlier, it
should, T think, also be stated that in France, which
has the oldest system of droit administratif, although
the disciplinary organs of the various public
professions (such as medical practitioners, architects,
dentists, pharmaceutical chemists and all levels of
the teaching profession) are controlled by the admi-
nistrative  tribunals, = significantly, the bodies
controlling the legal profession are subordinated to
the civil courts and not to the Conseil d’Etat or any
of the other inferior administrative tribunals (cf.
Brown and Garner’s French Administrative Iaw
(1967), page 26).”

It is obvious from the aforesaid passages that the
result was arrived at in the light of the existing legislation
and whether there was a right of review under the
Advocates Law or alternatively, a right of recourse under
Article 146. Needless to say that it was not a matter
of a promotion of a judge, but of a disciplinary nature
of an advocate. This case, however, has great significance
in the sense that it clearly states that the Court entrusted
with the exercise and control of the judicial power of the
State and with the responsibility of maintaining at all times
and in all circumstances the independence of its justice,
is the Supreme Court, and this is a pronouncement
appearing in the judgment of Vassiliades, P. in Re C.D.
an advocate (supra) followed and adopted by Josephides,
J. who, at pages 575-576 of his judgment in Re C.H. an
advocate (supra) said the following :-

“In construing the provisions of section 17 of
the Advocates Law, may I reiterate what was
recently stated by the President of this Court in
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re C.D., An Advocate (1969) 1 C.L.R. 376, at page 1972 .
Aug. 8
381 et seq.: -

‘Since 1955 it has been considered desitable that ‘koumis

the discipline of advocates should be placed in the v
first instance, in the Disciplinary Board of the THE St;rnm'
profession. But the ultimate responsibility was, councn or
wisely and properly, left where it must necessarily JUDICATURE
rest. Every advocate is expressly deemed by the , ... .,
statute (The Advocates Law—as now amended—
section 15) ‘to be an officer of the Supreme Court’;
and in fact he is a most important officer, on whom
the Court must be able to rely absolutely; and whom
the general public must be able to trust and respect.
An officer on whose integrity, ability and work, the
administration of justice partly depends. Who else
is better qualified to have the ultimate responsibility
for the good discipline of its officers, than the
Supreme Court itself? The Court entrusted with the
exercise and control of the judicial power in the
State; and with the responsibility of maintaining at
all times and in all circumstances, the independence
of its justice'.
The nature of the duty of the Disciplinary Board
is akin to a judicial one and it is exercised by a highly
responsible and specially qualified body. It is for
the purpose of disciplining a member of a profession
in the integrity of which the public have a vital
interest, and the Supreme Court has an overriding
supervisory jurisdiction. The exercise of the duty
may mean professional life or death for the indivi-
dual. (Cf. in re Shier (1969) ‘The Times’, February
14).

I am of the view that once a person aggrieved
by the conduct of an advocate sets the disciplinary
machinery into motion, under the provisions of
section 17(2)(d) of the Law, as in the present case,
then it is in the public interest and in accordance
with the express provisions of section 17 that the
matter should be dealt with or reviewed by the
Supreme Court in the final resort either under section
17(4) or section 17(5) of the Law.”

Apart therefore from deciding that the nature of the
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duty of the Disciplinary Board of Advocates is akin to
a judicial one and the Supreme Court has an overriding
supervisory jurisdiction under the provisions of the
Advocates Law, than under Article 146 of the
Constitution, the significance of this case as far as the
present proceedings are concerned, lies in what the then
President of the Supreme Court said, that the Supremec
Court is the Court entrusted with the exercise and control
of the judicial power in the State.

The legislator in enacting section 10 has thought fit
to make no provision for review by the organ entrusted
with the exercise and control of the judicial power of the
State. He has thus departed from the principle recognized
by the Constitution from having the full membership of
this Court participating in the functions of the Supreme
Council of Judicature. Thercfore, it should be taken as
not intending to exclude the competence of this Court
under Article 146 to entertain a recourse on matters
affecting the career of judges which are by their nature
administrative ones.

To ' my mind since there was such a marked deviation
in the composition of the Supreme Council of Judicature
from the one provided for by Article 157 of the Consti-
tution and since by their very nature the acts of pro-
motion are of administrative character, I have no
difficulty in arriving at the conclusion that this Couit
has competence under Article 146 of the Constitution to
entertain the present recourse as the acts complained
of constitute an exercise of administrative authority.

TRIANTAFYLLIDES, P.: In the result, this recowmse, which
was made under Article 146 of the Constitution, is
dismissed, by majority, on the ground that this Court has
no jurisdiction to entertain it under such Article.

We do not propose to make any order as to the costs
of these proceedings.

Application dismissed.
Nao order as to cosis.

466



