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GEORGHIOU
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V.
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[A. Loizou, ].]

IN THE MATTER OF ARTICLE 146 OF THE
CONSTITUTION

LOULLA GEORGHIOU LIASIDOU,
Applicant,
and
THE MUNICIPALITY OF FAMAGUSTA,
Responden:.

(Case No. 385/71).

Administrative acts or  decisions—Cornfirmatory act—Act

merely confirmatory of a previous executory one cannot
be made the subject of a recourse—Refusal of
application for a building permit to erect third storey—
On the ground that the permit applied for was by law
precluded—Renewal of application by  submission of
plans different than the original ones—No new inguiry
taking place as there were no new facts—Second refusal
held to be a mere confirmatory act of the previous act
or decision, and not a new executorv decision—Because
by such second refusal the administration was insisting
on its view that under the Law no permit for a third
storey could be granted, reiterating, thus, its previous
executory decision—And because both refusals  were
based on the samme reasonintg as neither the factual nor
the legal position had changed—Nor can the second
decision be considered as an omissior. to perform what
the administration is alleged to have been legally bound
to perform—Inasmuch as the express repetition of
previous refusal clearly declared constitutes a confirma-
tory act—Therefore, the present recourse in so far as
it tends to challenge the previous refusal is out of time—-
And as regards the second one such recourse is noi
maintainable—Article  146.1 of the Constitution—Article
146.3 of the Constitution,
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Executory act or decision—Confirmatory act or decision---
What is a merely confirmatory act as distinct from an
executory one—-New facts—New inquiry etc.—See supra.

Confirmatory act or decision—Cannot be made the subject
of a recourse under Article 146 of the Constitution—-
What is a confirmatory act.

“Omission""—Article  146.1 of the Constitution—Express
refusal to do something cannot be said to be an “omission”
within Article 146.1,

Recourse under Article 146 of the Constitution—Acts or
decisions which alone can be made the subject of surh
recourse—Executory acts or decisions as distinct from
merely  confirmatory  acts—"Omission”—Time  within
which the recourse has to be filed—See supra, passim.

The respondents refused the applicant's application for a
" building permit 1o erect a third storey, on the ground that
the permit applied for was by law preciuded, This decision
of the respondents dated June 5, 1970, was duly communicated
to the applicant by letter dated June 26, 1970. On September
B. 1970, the applicant submitted a new application with new
plans for a permit to ercct two storeys on the same buildisg
site which was granted on October 19, 1970. On the samc
date she (the applicant) submitied a new application with new
plans to add a third storey thereto. The respondents
examined this application and refused to grant the
permit  for the said third storey for exactly the same
reasons for which they refused her previous application =s
aforesaid. This last decision of the respondents wus
communicated to thc applicant on February 3, 1971. In
July 1971, the applicant submitted a2 new application with new
plans for a building permit for the addition of a third floor
(and staircase) on the said same property. This application
was refused by the respondents by their decision which was
duly communicated to the applicant by their letter dated
September 10, 1971: it reads:

“I have the honour to refer to your application
dated 31st July, 1971, by which you apply for a
building permit for the addition of a third floor.......
In reply I wish to refer you to a previous, on a
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completely similar application, decision of the
Municipal Council (the respondents) as communicated
to you by my letter dated 3rd February, 1971"
{supra).

It is against this decision contained in the said letter of
September 10, 1971, that the present recourse was filed.

The sole issue in this case is whether the sub judice
decision is an cxecutory administrative act—within the
meaning of Article 146.1 of the Constitution—so as to form
the valid subject of a recourse, or, it is a mere confirmatory
act of a previous decision of the respondents with the resurn
that by itsclf such confirmatory act cannot be made the subject
of a recourse, such recourse being admittedly out of time in
so far as it may concern the previous executory decision.
Held, after reviewing the full facts and circumstances of the

case :

t1) It will be observed, therefore, from the expaosition
of the background 1o the present proceedings that
all along the respondents were refusing to grant «
building permit for the ecrection of a third storey.
At no time there ¢ver was a question that the
refusal to grant the permit applicd for was based
on any other ground; or, on the ground that the
plans submitted did not satisfy the requirements of
the law and that they might call for adaptation or
variation. The sole approach of the respandents t»
all applications of the applicant was that under the
existing law no third storey could be erected on
the applicant's property.

{2) On the facts of the present case there has not becn
and to my mind therc ought not to be = new enguiry,
because there were basically no new facts. By the
sith judice decision the respondents were insisting oa
their view that under the law no permit for a third
floor could be granted, reitcrating thereby thar
previous executory decision. Both  decisions were
based on the same reasoning as neither the factual
nor the legal position had changed in the meantimz.
The second decision is therefore of a confirmatoiy
nature.
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(3) And of course, such second decision cannot Le 1972

. . - l’l
considered as an ‘omission’ to perform what the May 27
administration is alleged to have been bound 1o LOULLA
perform, in as much as the cxpress repe.ition “ff’\’;?;‘éﬁ”
of a previous refusal, clearly declared,

V.

constitutes a confirmatory act (cf. Decision of
the Greek Council of State No. 1796/1958; the FTI:’{AEI l;’y”“(;;:
relevant passage with translation in English is set oul  ramagusTa

post in the Judgment).

(4) For all thc above reasons the sub judice decision i~
found to be u confirmatory act which cannot be th:
subject of a recourse under Article 146 of the
Constilution. Therefore, the pre:ent recourse s
considered to be out of time as it was filed long
after the lapse of the 75 days period provided b,
Article 146.3 of the Constitution from the date of
the last executory act or decision of the re-pondents

Recourse  dismissed. Applicam

to pay £25 against responden:sy
Costs.

Cases referred to -
Varnava v. The Republic (1968) 3 C.L.R. 566, at p. 574
Decision of the Greek Council of State : No. 1796/1958
Recourse.

Recourse against the decision of the respondent
refusing the grant of a building permit to applicant.

J. Kaniklides, for the applicant.
N. Zomenis, for the respondent.
Cur adv. vulr.
The following decision was delivered by :-

A. Lowzou, J.: By this recourse the applicant
complains against the refusal of the Municipality of
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Famagusta—the appropriate authority under the Streets
and Buildings Regulation Law, Cap. 96—to grant her
a building permit for the erection of a third storey on plot
342, sheet/plan 33/21@ ii. block ‘C’, Stavros quarter,
Famagusta, communicated to her by their letter dated
10th September, 1971.

It was thought proper, and with the consent of the
parties it was directed, that the issue that the recourse
has been filed out of time be heard and determined as a
preliminary one in the case.

The decision of this point depends on the determination
whether the sub judice decision is an executory admini-
strative act—within the meaning of Article 146 of the
Constitution—so as to form the valid subject of a
recourse, or, it is a mere confirmatory act of a previous
decision of the respondent with the result that it cannot
be by itself the proper subject of a recourse.

Before going into the history of events leading to the
sub judice decision, it will be useful if I quote verbatim
the communication of the 10th September, 1971, exhibi:
1; it reads”

“I have the honour to refer to your application
dated 31st July, 1971, by which you apply for a
building permit for the addition of a third floor
and staircase to the verandah of your property,
plot 342, sheet/plan 33/21, ii., block ‘C’ Stavros.

In reply I wish to refer you to a previous, on
a completley similar application, decision of the
Municipal Council as communicated to you by my
letter dated 3rd February, 1971.”

The building site of the applicant is, in effect, half a
building site and together with plot 341, — owned by
another person—which is the adjoining half, previously
formed plot 294. It was sub-divided into two by an
application and for the purpose of erecting two semi-
detached houses. On the 13th January, 1970, the applicant
submitted an application to the respondent, with plans
attached, for permission to erect three storeys on her
half-plot. The application and plans are exhibit 3 and
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3A respectively. On the 27th March, 1970, the
respondent after considering the application decided not
to grant a permit for the erection of a third storey.
Their decision was communicated to the applicant by
letter dated 10th April, 1970, (exhibit 4). The material
part of this communication is as follows:

“.It was not approved because your property
is the one half of a building site divided on the
basis of a plan for semi-detached houses and the
erection of the proposed building does not tally
with the notion of the half semi-detached house
which should govern your property. If you correct
your plans in such a way as to omit the floor for
offices, the Municipal Council will gladly grant
you a permit for the erection of residences in the
first and second floor.”

In answer thereto the applicant sent to the respondents
a letter dated 16th April, 1970, (exhibit 5). She
complained therein for the refusal to grant her a
building permit and requested re-examination of the
matter. On the 5th June, 1970, the respondents re-
examined the case, (exhibit 6). Their decision was
communicated to the applicant by letter dated 26th
June, 1970, (exhibit 7). It specifically said that the
Council decided to insist on its original decision as
communicated to her by its letter of the 10th April,
1970 (exhibit 4) and for the reasons stated therein, and
she was informed that the appropriate authority “would
be glad to issue the permit applied for if the plans
were corrected in such a manner that: (1) The proposed
buildings would constitute flats in the sense of the half
semi-detached houses which govern the building site,
and (2) the proposed storeys, with the existing building,
would not on the whole exceed the three, that is, the
whole building would consist of ground floor, first and
second floor.”

The applicant replied by letter dated 3rd August,
1970, through her advocate, (exhibit 8) to which the
Mayor replied by letter dated 18th August, 1970,
(exhibit 9), again informing her that “a permit will be
granted if the proposed new storeys do not exceed the
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two, that is the whole building should consist of ground,
first and second floors”.

On the 8th September, 1970, the applicant submitted
new plans and applied for a permit to erect two storeys
which was granted to her on the 19th October, 1970.

On the same date she submitted a new application
for a permit to add a third storey thereto, (exhibit 10),
the plans attached thereto are exhibit 10A, which are
the same as exhibit 3A. The respondents examined this
application and refused to grant a permit for exactly
the same reasons for which they refused the previous
application. Their decision was  communicated to the
applicant by their letter dated 3rd February, 1971,
exhibit 2. This decision was to the effect that “The
Municipal Council saw no reason to deviate from its
decision that as a general rule it would not allow the
building of more storeys than three, including the
ground floor, on half plots of land on which semi-
detached houses were allowed to be built”. This was
the decision which was the subject matter of recourse
No. 38/71, exhibir 13, ultimately withdrawn on 29th
January, 1972.

On the 2lst July, 1971, and whilst recourse No.
38/71 was still pending before this Court, the applicant
submitted a new application for the addition of a third
and fourth storeys as described in exhibit 6, the fourth
storey being the staircase which also appeared in exhibit
10; the third storey would consist of two bedrooms,
sitting room, dining room, hall, kitchen, bathroom,
verandah and staircase as described in paragraph 6 of
exhibit 11. The description in this paragraph corresponds
with the description in paragraph 6 of the application
of the 19th October, 1970, (exhibit 10), except that a
corridor and W.C. mentioned in exhibir 10 is not
included in exhibit 11. The relevant plans attached to
exhibit 11 were produced and marked exhibit 11A. They
are similar, but not identical, to the previous plans
exhibit 10A. The differences which have been marked
thereon by the Municipal Engineer are these :

The new plans cover an area of 300 sq. ft. less than

284



the plans exhibit 10A. Whereas the plans in exhibit 10A
provide for a large bedroom in the new plan exhibit
1A that bedroom was divided into two parts, the one
part being turned into a kitchen and the remaining
left unbuilt as a verandah. The sitting-dining room has been
made smaller and part of it turned into a verandah which
is connected now with the originally provided verandah
in Exhibit 10A. The kitchen in the original plan is now
turned into a bedroom; the bathroom and W.C. which
were separated by a partition are now made into one
room by omitting the partition. The conveniences, other
than the bath-tab have been re-arranged. As a consequence
of omitting the partition the use of this bathroom is
secured by one door instead of two. In the original
plan the hall was divided intc hall and comdor with
a partition which is now omitted.

The letter dated 10th September, 1971, (exhibit 1)
hereinabove referred to is the communication 'of the
decision of the respondents to this application.

It will be observed, therefore, from the aforesaid
exposition of the background to the present proceedings
that all along the respondent Corporation was refusing
to grant a building permit for the erection of a third
storey. At no time was there ever a question that the
refusal to grant the permit applied for was based on
any other ground; or, on the ground that the plans
submitted did not satisfy the requirements of the law
and that they might call for adaptation or variation.
The sole approach of the respondents to all applications
of the applicants was that under the existing law no
third storey could be erected on the applicant’s property.
With this finding of fact T turn now to the legal aspect
of the case.

It has been the contention of counsel for the applicant
that the aforesaid differences appearing in the new plans
constituted new facts which were the subject of a new
enquiry and, therefore, a decision thereon was a new
executory decision that could be the proper subject of
a recourse. Alternatively, it was argued that had there
been no new enquiry, that amounted to an omission
which could be the subject of a recourse. On the other
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hand, counsel for the respondent argued that there was
no new enquiry, in as much as it was all along the
building permit for a third storey that was refused, and
not a question of refusal to grant a permit because of
the character or type of the plans relating to the proposed
erection of a third storey. It was his contention that
there were no new facts as to justify a new enquiry.
In this respect he relied on a passage from Stassinopoules
“Law of Administrative Disputes” cited with approval
by Hadjianastassiou, J., in the case of Varnava v. The
Republic (1968) 3 C.L.R. 566, at p. 574. It rcads:

«[10Te ONndpxel véa €peuve, cival ZATNHO NpaypaT:-
kov. Qewpeital dpwe yevikic vén  Epeuva A Ajypic
On’ oyiv vEwv oUoHwdDV VoUIK@OV fi NpaypaTikv aTol-
XEiwv, xpivetal 6¢ aloTnpive TO XpnoiponoinBev véov
OAikov, S16m dév npénel & anoAdcoc TAv npofeopiav
Bia 1AV npooBoliv pidc éxreieotic npdfewe, va Bo-
varar va karaorpatnyfy v npoBeopiav TalTnv Did
TAc dnutoupyiac véac npdfewc, 1y onoia £Eed66n kat
£nigpaoiv pév karoniv véac £pedvnc, kat olgiav dpwe
¢ni Th Baoer Tlv aluTOV OTOIXEiWV.

Néa épeuva Ondpxer idiwe £av, npd Thc £kBOCEWC
Thc vewTépac npakeswe, AopBavn xwepav  gEéTaoc
OTOIXEiIWV KPIOEWC vewoTi npokunTdévTwy f npoinap-
XOvTwv pév GAAG TEwe ayvwoTwy, driva vov AauBa-
vovrar npooBirwe Hid npwTnvy gopav on’ Oyiv. O-
poiwe, véav Epeuvav cuviaTd i Sievépyeia adTowioc f
A ocuAdoyd cupnAnpwpamk@v  €ni TAC  UnoBfosw
NANPOPOPHIV S,

The English transiation prepared by the Registry of
this Court is as follows :

“When does a new enquiry exist, is a question
of fact: In general, it is considered to be a new
enquiry the taking into consideration of new sub-
stantive legal or real material, and the new material
is meticulously considered, for he who has been
out of time in attacking an executory act, should
not circumvent such a time limit by the creation
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of a new act, which it was issued nominally after
a new enquiry but in substance on the basis of
the same material.

Especially there does exist a new enquiry where,
before the issue of the subsequent act, there takes
place consideration of newly produced material or
pre-existing but unknown, which are now taken into
consideration in addition, but for the first time.
Similarly, it constitutes a new enquiry the carrying
out of a local inspection or the collection of additional
information in the matter under consideration.”

On the facts of the present case there has not been and
to my mind there ought not to be a new enquiry, because
there were basically no new facts. The aforesaid passage
applies forcefully to the facts of the present case. By the
sub judice decision the administration was insisting on its
view that under the law no permit for a third floor could
be pgranted, reiterating thereby its previous executory
decision. Both decisions were based on the same reasoning
as neither the factual nor the legal position had changed
in the meantime. The second decision, therefore, is
of a confirmatory nature. It cannot be considered as
an omission to perform what the administration is
alleged to have been legally bound to perform, in as
much as the express repetition of a previous refusal,
clearly declared, constitutes a confirmatory act, subject
to what has been hereinabove stated regarding the
absence of new material facts or change in the legal
position. A similar approach was made by the Greek
Council of State in Decision 1796/58 where it dealt
with almost similar facts to those of the present case,
as it appears from the passage quoted below :

«Kai vai yév n npwin apvnoic AvageépeTal eic aitn-
owv TAc qitodone npodc éxkdoowv adeiac nepitotyiceww,
n &8¢ Seutépa eic Gdeiav aveyéposwe oikodopfc d.w
10 &v Adyw oikonedov, AAA oudoAwc napénerar, OTi
£k HOvou Tol Adyou TouTou dipeTan O katad Ta davw-
Tépw 6BeBaiwmikée xapaktip TAC  npooBaliopgvnc
npakswe, SobBévroc éT GuedTepar ai dpvAoeic  adTe
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épeidovrar £ni TAC avmdjyewc TAc  Aloikfotwe On
KWAUETAI vouw A xopiynore Tav aitnBeicav adswnv
npdc  ExkTéAeoiv  OiKOBOMIKWY f OiwvBAnoTE GAAwv
guvagev £pyaoiov énl oikonébou, dnep karéoTn Kor-
voxpnotoc yapoc. Kar' akohouBiav f Und kpiotv
gitnoic  Grupwoewe, KoTaTEDEioo v 13 Noepbpiou,
1957, tuyxdvel Tonoic dnapddekTog, TO pév WC OTPE-
poptvn kata SioknTikAc npafewc pn EkTeheoThc, 1o
8¢ we éxnpdBesopoc, £av ‘A0cke £punveubn, oT oTpé-
@eral kai kard Tic apyikAc and 19.12.1955 dApvrRoe-
we, fc EkTote eixe Aaln yvaaiv n aitoloas.

Translation of the above in English is as follows:

“True the first refusal refers to an application
by the applicant for the issue of a permit for a
surrounding wall, and the second to a permit for
the erection of a building on the said building
site, but in no way it follows from this reason
alone that the—in accordance with the above—
confirmatory character of the sub judice decision
is lifted, given that both such refusals arc based
on the view of the administration that thc grant
of the permits applied for, which concern the
erection of buildings or other similar works on a
building site which has been rendered a common
use place, is by law precluded. It follows, therefore,
that the application for annulment, under consideration.
filed on the 13th November, 1957, is in form
unacceptable as being on the onc hand directed
against a non-executory administrative act and on
the other hand it is out of time, i it were to
be interpreted as being also directed against the
original refusal of the 19th December, 1955, which
has sincc then come to the knowledge of the
applicant.”

I adopt fully the reasoning of the aforesaid decision
of the Greek Council of State.

For all the above reasons the sub judice decision is
found to be a confirmatory act which cannot be the
subject of a recourse under Article 146 of the
Constitution. Therefore, the present recourse is considered
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to be out of time as it was filed long after the lapse
of the 75 days period provided by Article 146.3 of the
Constitution, from the date of the last executory act

of the respondents.
Applicants to pay £15 against respondent’s costs.

Application dismissed;

order for costs as above.
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