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Sept. 2
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION SOFOCLES
SoroCcLEOUS
v,
SOFOCLES SOFOCLEQUS, REPURLIC
Applicant, (MINISTRY
and OF EDUCATION)

THE REPUBLIC OF CYPRUS, THROUGH

THE MINISTRY OF EDUCATION,
Respondent.

(Case No. 327[71).

Recourse under Article 146 of the Constitution—Provisional order
suspending effect of the administrative decision subject-matter
of said recourse—Principles upon which such provisional orders
may be granted—Merits of the recourse—Flagrant illegality
of the decision challenged—Irreparable injury or damage to
the applicant if provisional order is refused—The consideration
(a most material one) of serious obstacles which may be caused
to the functioning of the administration as a result of the issue
of a provisional order~—Provisional order refused in the instant
case.

Provisional Order suspending effect of executory administrative act
or decision, subject-matter of the recourse—Rule 13 of the
Supreme Constitutional Court Rules, 1962-—Principles applic-
agble—See supra ; see also infra.

Provisional Order—Flagrant illegality—A ground for granting a
provisional order even if no irreparable damage has been proved
and even when serious obstacles would be caused 1o the Admi-
nistration—However, it is a ground to be approached with the
utmost cavtion, as it may be tantamount to disposing the case
on its merits—Rule 13 (supra)—A stay is always a matter of
discretion, and not a matter of right—It is an exercise of judicia
discretion—See also supra and infra.

Provisional Order—Provisional order on the ground of * irreparable
damage ™ to the applicant—Damage alleged to result from
the administrative decision concerned must be Specified in the
application in a concrete way—Vague statements will not do—
Moreover, even if irreparable damage is proved, a stay is not a
matter of right—It is an exercise of judicial discretion.—See
Jfurther supra,
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Education Service—Secondary Education— Director Grade “ A”'—

Transfer—Recourse against transfer—Provisional Order stay-
ing transfer until final determination of the recourse—Refused—
No flagram illegality—No proof of irreparable damage to the
applicant as by law required—See further ante.

This is a recourse under Article 146 of the Constitution
whereby the Applicant, a Director Grade *“ A" in the Education
Service—Headmaster of Neapolis Gymnasium for the last
two years—, challenges the validity of his transfer andjor
posting from the said Gymnasium to the Evening Gymnasium
Nicosia. This recourse was filed on August 25, 1971, together
with an application for a provisional order staying applicant’s
transfer until the final determination of the aforesaid recourse.
In support of his application for a provisional order under
Rule 13 of the Supreme Constitutional Court Rules, 1962, the
applicant relied mainly on the ground that his transfer was
so flagrantly illegal that a stay should be ordered to prevent
the illegality being implemented, the applicant alleging, further,
that he would suffer irreparable damage if the transfer was
not postponed by a provisional order.

Refusing the provisional order applied for, the Court :—

Held, (1). In my opinion it is correct to say that the merits
of a recourse for annulment of an administrative act are
factors to be taken into consideration in deciding whether or
not a provisional order for a stay will be granted.

(2) (a) The flagrant illegality of an administrative act is a
ground for granting a provisional order even if no irreparable
damage has been proved and even when serious obstacles
will be caused to the administration. 1t may be said with
certainty that when an administrative act is flagrantly illegal
a provisional order may be granted.

(b) It is, however, a ground to be approached with the
utmost caution, as it may be tantamount to disposing the
case on its merits, something discouraged by Rule 13 of the
Supreme Constitutional Court Rules, 1362, though this rute
cannot be held as diverting this Court from being the watch-
dog of legality.

(3) The grounds upon which this recourse is based are not
such as to justify me in saying outright, on the material adduced
for the purposes of the provisional order only, that the transfer
of the applicant is so manifestly illegal that this reason should
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outweigh the secondary factor of irreparable damage. (Cf.
Cleanthis  Georghiades (No. 1) v. The Republic (1965)
3 CL.R. 392, at p. 395; [Jordanou (No. 2} v. The Republic
{1966) 3 C.L.R. 696, at p. 699 ; Group v. Finletter 108F
Supp. 327 D.D.C. 1952) and Armour v. Freeman 304F 2d.
404 (D C.Cir. 1962) ; Cf. Jaffe, “ Judicial Control of Admi-
nistrative Action” p. 692 ; Th. Tsatsos *“ The Recourse for
Annulment before the Council of State ”, 2nd Ed. p. 284 ;
Ph. Vegleri, * The Compliance of the Administration to the
Decisions of the Council of State” 1934, pp. 112 to 115

(4) Regarding the ground that the applicant would suffer
irreparable damage if the provisional order is refused :—

{a) Before proceeding any further, T would like to observe
that it is a well established principle of administrative law
that the damage alleged to result from the imminent execution
of the administrative act complained of must be specified in
the application in a concrete way. Vague allegations about
it are not capable of its proper appreciation and for this reason
alone the application for a provisional order can be dismissed.
This principle has been accepted in a number of decisions of
the Committee of Stays of the Greek Council of State (see
eg. EA. 13).

{b) Be that as it may, the allegation of ill health made by
the applicant in his affidavit, coupled with the medical certi-
ficate produced, does not amount in my opinion to proof of
irreparable damage as required by law.

(c) But even if irreparable damage was proved to have

been caused, this is not in itself sufficient to justify a Court in
granting a provisional order. As it was said in the case of
Virginia Railways Corporation v. U.S.A., 272 U.S. 658 *
a stay 1s not a matter of right, even if irreparable injury might
otherwise result to the appellant. It is an exercise of judicial
discretion . In the exercise of this discretion the irrepar-
able damage has to be weighed by the Court as against the
serious obstacles that the making of the order for stay will
cause to the proper functioning of the administration (see
Tsatsos, supra, at p. 285, para. 236).

(5) For all the above reasons the provisional order applied
for is refused. Yet, in the circumstances of this case, I think
it proper to deal with this recourse the soonest possible.

Application for provisional order
dismissed. Respondent’s costs in cause,
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Cases referred to :

Cleanthis Georgiades (No. 1) v. The Republic (1965) 3 C.L.R.
392, at p. 395 ;

Tordanou (No. 2) v. The Republic (1966) 3 C.L.R. 696, at
p. 699 ;

Group v. Finletter 108F Supp. 327 (D.D.C. 1952) ;
Armour v. Freeman 304F 2d. 404 (D.C. Cir. 1962) ;
Virginia Railways Corporation v. U.5.A., 272 U.S, 658 ;

See also the decisions of the Greek Council of State :  19/1933,
421933, 21/1933.

Books referred 1o :

Themistocles Tsatsos “The Recourse for Annulment before
the Council of State ”, 2nd Ed. p. 284 ;

Phedon Vegleris, * The Compliance of the Administration
to the Decisions of the Council of State ™ (1934) pp. 112
to 115.

Jaffe, * Judicial Control of Administrative Action' p, 692.

Application.

Application for a provisional order suspending the effect
of applicant’s transfer from Neapolis Gymnasium to the
Evening Gymnasium in Nicosia, pending the final deter-
mination of a recourse against such transfer,

K. Michaelides, for the applicant.
A. Angelides for G. Tornaritis, for the respondent.

Cur, adv. vult.

The following decision was delivered by :—

A. Loizou, J. : By this recourse the applicant, a Director
Grade * A’ in the Education Service—headmaster of Neapo-
lis Gymnasium for the last two years—challenges the vali-
dity of his transfer and/or posting from the said Gymnasium
to the Evening Gymnasium of Nicosia, and seeks a decla-
ration that the said decision of the respondent is null and
void and of no effect whatsoever.

The grounds of law upon which the application is based
are the following :—

“(1) In accordance with section 39 of the Public
Education Service Law 10 of 1969, the Committee
of the Education Service effects transfers of
education officers.
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(2) The purported transfer of the applicant by
respondent is contrary to section 39 of Law 10
of 1969, and consequently illepal as same is
not within the ambit of para. 2 of section 39.

(3) The purported transfer and/or posting of applicant
results in the performance of duties by the
applicant not included in the duties laid down
in the scheme of service relating to the sub-
stantive post which he was holding immediately
prior to such transfer and it amounts in effect
to applicant’s dzmotion.

(4) Even if respondent was empowered to make the
decision complained of, the respondent wrongly
exercised its discretion and acted in abuse or
excess of its powers by disregarding applicant’s
seniority, grade, experience and successful years
of service and by taking into consideration im-
material or improper factors. Applicant’s trans-
fer was made merely and solely for the purpose
of facilitating the transfer to Neapolis Gym-
nasium of Mr. Karayianis.”

This recourse was filed on the 25th August, 1971, together
with an application for a provisional order staying applicant’s
transfer unti] the final determination of the aforesaid recourse.

In support of the said application the applicant filed
an affidavit, the tenor of which is that the said transfer
amounts to a demotion in view of the nature and size of the
Evening Gymnasium as compared with the Neapolis Gym-
nasium ; that he is of ill health and cannot teach in the
evening ; his transfer was not made by the competent organ
and in any event ‘‘ for the reasons set out in the recourse
such transfer is illegal and that the said transfer will cause
him damning and irreparable damage . In addition to
the contents of this affidavit the applicant produced a2 copy
of a certificate from Dr. Constantinides the Government
Chest Specialist, which said that ‘‘ applicant suffers from
hypertasis and holisteronaemia and that the transfer has
had adverse effects on the psychological condition and health
of the applicant in general, having been interpreted by the
applicant as degrading for his prestige and his long career in
education 7.

In arguing the case for the applicant, his learned counsel
has made it clear that he is relying more on the ground that
the transfer is so flagrantly illegal that a stay should be
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ordered to prevent the illegality, than that the applicant
will suffer irreparable damage if the transfer is not post-
poned by a provisional order.

According to counsel for the applicant, under our law
the flagrant illegality of an administrative act is in itself
sufficient ground for the Court to order stay of execution.
This, he argued, is deducted from passages in two judgments
of a Judge of this Court, namely, (a) Cleanthis Georghiades
(No. 1) v. The Republic (1965) 3 C.L.R. p. 392, where at
page 393 it is stated :—

“There is no doubt that serious questions, mainly
questions of law, arise for determination in the present
Case. So, this is not a Case where the claim of appli-
cant is so obviously unfounded as to lead the Court
to the conclusion that it is not proper in any case to
grant the provisional order applied for. But it is not
either a case where the claim of applicant is clearly
bound to succeed ; had it been so this could have been
a factor militating strongly in favour of the making of
the provisional order. The merits of the Case, there-
fore, cannot have a decisive effect on the outcome
of the application for a provisional order,

It is a cardinal principle of administrative law thzt
where a provisional order is sought in an administrative
recourse and where on the one hand the non-making
of the order will cause damage, even irreparable, to
the applicant but on the other hand the making of such
an order will cause serious obstacles to the proper
functioning of the administration then the personal
interest of the applicant has to be subjected to the
general interest of the public and the provisional order
should not be granted. It goes without saying that
where the non-making of the provisional order will
not cause to an applicant irreparable damage such an
order will not be made, in any case, on the strength
of the application made by applicant for the purpose.

And (8) Iordanou (No. 2) v. The Republic (1966) 3 C.L.R.
696, where at p. 699 it is stated :

“It is correct that on the face of the recourse there
do appear serious allegations by which applicant is
challenging his transfer but they do not amount, on
the material before me at present, to such a case of
Hagrant illegality of the transfer in question, as would
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make it necessary for this Court to intervene and
prevent it from taking -effect at this stage. They
are matters to be gone into properly at the trial of this
recourse.”

In my opinion it is correct to say that the merits of a re-
course for annulment of an administrative act are factors
to be taken into consideration in deciding whether or not
a provisional order for a stay will be granted. The flagrant
illegality of an administrative .act is a ground for granting
a provisional order even if no irreparable damage has been
proved and even when serious obstacles will be caused to
the administration. This, it appears, is also a view pro-
pounded in Greece, as can be seen from the following
passage in the textbook, by Professor Tsatsos ‘ The Re-
course for Annulment before the Council of State’, 2nd
Ed. page 284 :—

*«Talta mavra SAwg doyérwg mpdg 1O Paowpov fi p THg
alrmicewe dxkuplioews, 1y dmola tmPaiherar uiv va Exy mpon-
ynbi thg almoewg dvaoToriic, AN dmotehel Tumklv pdvov
mpolindBeaw altig. 'Ev §| mepimToel Sjuwg | atmaig dru-
puoswg elvat mpodfidweg dmapddekTog fj Pdoipog ovyyxwpeiral
1) wepl TolTou yvwpn Tig ‘Emrtporniig va irmpehon TV mepl
Tol kat’ ololav arapadéktou Tiig aimotws dvagTolijg kplawy
adrijg, kal dv dxdéun 1 Enpia Tol almoapivou v dxipwoiv
elval dvemavépbwrog, (g kal dvTioTpddwg 2av elval mpodii-
Mg mapadekt kal facipog 1) mepl druplioews almolg abrod,
elvat Snhadl mpodfidweg lxkupog | mpooBalhopévn mpdlic,
guyXwpeitar va Satax@j f| Gvaorod kal v dkdpn ik Tig
avaoToMig Emépyerar mpbokoppa elg Thv Asmoupylav THS

Swoikfioswg Tj Td &k Tig ExTeMécewg Thg Mpafewg dmoTedé-

opara &&v elvar ikavd va wpofevijowoly dvemavopBuTov
Inpiav. Tolvo mpokinTet ik Tol vépou, &bt val pév, &g’
boov obdev dpileral oxemikiyg, f) "Emrpomh Séov va Aafn
héyoug Om Siv dpéowg kal, oltwg einelv dmokAeioTikdg
mpdg 16 almpa Tijg dvacTtolils ouvBeopivoug, AN id' Boov
elval mpddnhov 16 amapddekrov fj 1o dfaowpov §ij Td Tapa-
Sexrov kat Bacpov Thg althoews, £ Ef dmoddoswg Tol
Zupfoudiov Tijg ‘Emkpateiag inl dpolag ImoBioews, ouyyw-
peital, Tva py émépywvral dokémwe dvwpahiar €lg v Act.
Toupylav TG Sloikfogewg, va Aappavwvral kal Ta oToxeia
taita On” Sdwv, ‘H avriBetog Exboyh fifehev &ydysr Ty
tppnveiav Tol vépou eig dmoreAéopara mpodiidwg dvriBeta
Tol kupiov oxomol, &v EmOIOKEL»

The same view is favoured by Ph. Vegleri, in * The
Compliance of the Administration to the Decisions of the

* An English translatioq of this text appears at pp. 354 - 355
post.
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Council of State ”, 1934, where at pages 112 to 114, he
deals with the question of provisional orders for the stay of
administrative acts and in particular at page 114 he says :-—

*«"OMat al dmoddottg alitar dvayvwpilouv eig Tag mepl dva-
oToAilg Siaraeig Tol vopou yapakTipa iEaipéoewg gig Tov
kavova tijg dpéoou ikTeheaTdmrog TCv SiotknTikGv TipaEewy,
tk vol yapaxtfpog 6¢ TolTou dplovral Td alompd mhaicia
Tol kpitnplou, &mi T Paoer Toi Odnolou dmodaivovrar émi
Tév mepl dvaotoMic aitjoewv. Tlevikdg 8¢ 1) vopoloyia
alitny dmodeldyer vd Epeuviioy 16 Jhmpa Tiig Pacgetyrog
Mg mpocduyfic, Gioel amodelyouca va mpodikdon). dmwodf|-
mote v Emkepivv  anddaciv T "Olopeheiag. Mévov
elg Tag mepimTooels, 8mou | Ekkpepolica npoaduyhy dalveral
karadihog AaPdoipog, aTabpilerar 16 oTowelov Tolito, T
Eévov Tpdg TO kpiThpIov Tijg GvemavopbuTor dmokaTaoTdoews
(42/1933).»

And at page 115 the same Author concludes :-—

*«’Ev Ti] mapolon wepmrwoel, elvar dvapdiforov G TH
Bacwov fi uf Tiig npooduyiig ddelher kal ToliTo vd oTabpiodi),
&’ edrapia Tiig nepl THv GvacrolMiv gulnmicewg, &v Teheu-
Taiw oltwg elmelv Babpd Tijg kplocwg Tig dmrpondie. 'H
cuvbpopl) Shwv TOv mpolimoBioswy Tiig dvacToAijc—PAdfn
dverravopbuwrog, oiyl pataiwolg omoudalwv eokomlv TG
SioknTicfic Acitoupylag—oOiv Ba fipket mpo karadhirwg dvu-
mooTatou mpooduyfic. “Hin 8%, wg kal dvwripw EAéxEn,
1) vopohroyla torabuioe kal tdv napayovra Tolitov mpd {iv i)
19/1933) kai, &v Tivi pérpus, perd (Ev T 42/1933) myv O dp.
21/1933 anédaoiv alrijg. ©dartov &8 fi Ppddiov Ba Buoibay
dképn ocadiorepov eig TOV mapayovra TolTov).»

The principle that the manifest illegality of an admi-
nistrative act 18 a ground upon which an order for a stay
may be granted has also been accepted in American juris-
prudence, more explicitly than in the jurisprudence of
other countries. It can be seen in Jaffe * Judicial Con-
trol of Administrative Action” p. 692, where it is stated
that where the administrative action is illegal the concern
with the public interest is on its face easily resolved. The
American authorities for this proposition are: Group
v. Finletter 108F Supp. 327 (D.D.C. 1952), and Armour
v. Freeman, 304F 2d. 404 (D.C. Cir. 1962). In fact such
a ruling on an application for a provisional order usually
in the United States makes vain a pursuit of the merits.
It may, therefore be said with certainty that when an admi-
nistrative act is flagrantly illegal a provisional order may

* An English translation of the above texts appears at
pp. 355-356 post.
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be granted. It is, however, 2 ground to be approached
with the utmost caution, as it may be tantamount to disposing
the case on its merits, something discouraged by Rule 13
of the Supreme Constitutional Court Rules, though this
rule cannot be held as divesting this Court from being the
watchdog of legality.

What remains to be considered, therefore, is whether
the grounds upon which this recourse is based are such as
to justify me in saying outright, on the material adduced
for the purposes of the provisional order only, that the
transfer of the applicant is so manifestly illegal that this
reason should outweigh the secondary factor of irreparable
damage.

The grounds are the illegality of the transfer, on account
of it having been made by an incompetent organ, and abuse
of power. The first ground is closely interwoven with the
schemes of service and the obligations of the applicant under
the terms of his employment, the determination of which
to some extent will depend on the evidence to be adduced,
and that material is not as yet before me. The ground
of abuse of power has already been conceded by counsel
for the applicant that it cannot be entertained at this stage,
as for that ground the burden of proof is on the applicant
and there has been no attempt to discharge it at this stage.
The applicant, therefore, cannot succeed on this ground,
as there is no manifest illegality.

I turn now to the second ground, namely that the applicant
will suffer irreparable damage if his transfer is not post-
poned. Before proceeding any further, I would like to
observe that it i1s a well established principle of adminis-
trative law that the damage alleged to result from the immi-
nent execution of the administrative act complained of must
be specified in the application in a concrete way. Vague
allegations about it are not capable of its proper apprecia-
tion and for this reason alone the application for a provi-
sional order can be dismissed. This principle has been
accepted in a number of decisions of the Committee of
Stays of the Greek Council of State and I need only mention
one, namely, E.A. 13. T could on this ground alone dismiss
the present application as well, but I felt that I should not
do so and that | should examine whether the allegation of
ill health made by the applicant in his affidavit, coupled
with the medical certificate produced, Exhibit 1, herein-
above referred to, amounts to proof of the irreparable damage
by law required. I am afraid I have nat been satisfied on
this ground. But even if irreparable damage was proved
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to have been caused, this is not in itself sufficient to justify
a Court in granting a provicional order. As it was said in
the case of the Virginia Railways Corporation v. U.S.A.,
272 U.S. 658 *‘ ... a stay is not a matter of right, even if
irreparable injury might otherwise 1esult to the appellant.
It is an exercise of judicial discretion”. In the exercise
of this discretion the irreparable damage has to be weighed
by the Court as against the serious obstacles that the making
of the order for stay will cause to the proper functioning
of the administration. As stated in Tsatsos (supra) at
page 285 para. 236 :—

*«'H &vacTtohi) Tiig SarayBelong peTaBécswg Tol dnpogiou
UwalMilou xat’ &pyiiv mapepfdiher wpooképpata elg miv
elipuBprov Acttoupylav Tiig Sloikfocwg.  Aéov 8Bev &yt podvov
1) {npla ¢k Tijg perabioewg va elvar IBaldvrwg peydin, aAkd
kal v' dmoPaivy Pefala 1| pd mapepfory oloibdoug mpoo-
képpatog el T& Epyov Tig Stokflmewg £k Tiig AvaoTohiig
Iva 1} oxeriki) afmoig yivny Sexti.»

But there is something more to be said. As stated by
Tsatsos (supra) p. 284, “ even in cases where irreparable
damage will inevitably be caused on account of the duration
of the sub judice act, the speedy trial of the recourse may
lead to the dismissal of the application for stay . Though
I have not accepted that irreparable damage will be caused
to the applicant, yet, in the circumstances of this case,
I think it proper to deal with this recourse the soonest
possible and I fix same for directions on the 11th September,
1971, at 9 am.

For all the above reasons the application for a provisional
order is dismissed. Regarding costs they should be respond-
ent’s costs in cause.

Application for provi-
stonal order dismissed.
Order for costs as above.

TRANSLATION

This is an English translation of the Greek texts, pub-
lished at pp. 351, 352 and 354, ante, as prepared by
the Registry :

(@) Text of p. 351.

“ All these quite independently from the question
of the merits or not of the recourse for annulment
which should preceed the application for stay, but

* An English translation of the above text appears at p. 356 post.
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constitutes only a formal prerequisite thereof. In
case, however, the recourse for annulment is mani-
festly unacceptable or unfounded it is permitted,
if such view is taken by the Committee about the
recourse, to affect also its judgment on the unaccep-
tability of the merits of the application for a stay,
even if the damage to be caused to the applicant for
the annulment is irreparable, and vice versa if the
application for annulment is manifestly acceptable
and well-founded, that is to say the sub judice act
is obviously void, it is permitted if a stay is ordered
even if such a stay places obstacles to the function-
ing of the administration or the effects from the
execution of the act are not capable of causing ir-
reparable damage. This is derived from the law,
because, since nothing is provided in this connection,
the committee should take into consideration grounds
which are directly, and so to speak, exclusively
related to the application for stay, but when it is
evident that the recourse is unacceptable or unfounded
or acceptable and well-founded e.g. on account of a
decision of the Council of State in a similar case,
it is permitted if such matters are taken into con-
sideration, so as not to create undue anomalies to
the functioning of the administration. The opossite
view would lead the interpretation of the law to
such results as are evidently contrary to the main
intent aimed at”’.

(b) First text of p. 352.

‘“ All these decisions recognise that in the provistions
of the law dealing with stay there exists a character
of exception to the rule of direct executability of
administrative acts and it is from this character
that the strict framework of the criterion, on the
basis of which the application to stay is decided,
is drawn, Generally these decided cases avoid
entering into the merits of the recourse, as if they
were avoiding in any case to prejudice the impend-
ing decision of the Full Bench. Only in cases where
the pending recourse appears to be manifestly un-
founded this element, which is foreign to the cri-
terion of irreparable re-establishment, is considered.
(42/1933) ™.

(¢) Second text of p. 352.

“In the in stant case, it is beyond all doubt that,
in the course of the hearing regarding the stay,
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it has to be considered also whether the recourse
is well-founded or not, in a final, so to speak, stage
of the judgment of the Committee. The existence
of all prerequisites for the stay—irreparable damage,
non-frustration of important aims of the admini-
strative functioning—would not be sufficient to
balance a manifestly unfounded recourse. Decided
cases have already, as stated above, considered this
factor too, (in Case 19/1933) and, in a way, (in Case
42/1933) after their decision in Case No. 21/1933.
Sooner or later decided cases will move more clearly
towards this direction™.

(d) Text of p. 354.

* The stay of the decision for the transfer of a pub-
lic officer in principle causes obstacles to the proper
functioning of the administration. But for the
relevant application to be granted the damage arising
from the transfer should not only be exceptionally
high, but also it should be certain that there would
be no serious obstacles to the work of the admini-
stration on account of the stay.”
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