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[L. Loizou, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

HADJI KYRIACOS & SONS LTD.,
Applicants,
and

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF AGRICULTURE

AND NATURAL RESOURCES,
Respondent.

{Case No. 136/69).

Recourse under Article 146 of the Constitution—Does not lie against
a merely informatory act or a merely confirmatory act of a
previous act or decision—Decision taken without any new
inguiry but by merely adopting a previous decision is not an
executory act but merely a confirmatory act which cannot
be made the subject of a recourse.

Administrative acts or decisions in the sense of Article 146.1 of the
Constitution—Which alone can be challenged by a recourse
under that Article—Merely informatory acts—Merely confirma-
tory acts—See also supra.

Water Supply (Special Measures) Law, 1964 and Water Supply
{Special Measures) Regulations, 1966—Refusal to allow use of
water meters of a particular type—Recourse against such refusal
out of time—Article 146.3 of the Constitution,

The Court, dismissing the recourse, held that :

(a) the act or decision challenged thereby is merely an infor-
matory act, or at the maximum, an act merely adopting
without any new inquiry a previous decision and as such
it is therefore a merely confirmatory act or decision ;
consequently, in either case no recourse lies against it ;

(b) what is really sought to be challenged in the present case
is a decision taken and duly published about 18 months
before the filing of the recourse; but then the recourse
is out of time.

By this recourse the applicants challenge the validity of the
decision of the Minister of Agriculture contained in his letter
dated February 26, 1969, addressed to the applicants by
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which he refuses to allow the use of Water meters of a parti- 1971
cular type in areas declared to be controlled areas under the July 30
provisions of the Water Supply (Special Measures) Law, H:m
1964, and/or of the decision of the Director of the Department Kyriacos anp
of Water Development which the Minister mentions in his  SOns Lo

. . V.
said letter and which he adopts. REPUBLIC

L. . . . (MINISTER OF
The letter of the Minister (supra) is set out in full pest in  AgricuLTuRE

the Judgment of the Court. As to the aforesaid- decision of  AND Naturat
— - —= -— -the Director-(supra), it_should be noted here that it was pu- RESOURCES)
blished in the Official Gazette of the Republic of the 3lst
August 1967 under Not. 1237 and in the local press, viz. about

eighteen months prior to the filing of this recourse.

Dismissing the recourse, the Court :

Held, (1). 1t does not seem to me that the Minister’s
letter of February 26, 1969 (supra) contains, or amounts to,
any “ act” or * decision  within Article 146.1 of the Consti-
tution. It merely contains information as to the facts which
led up to the decision of the Director (published in August
1967, supra) and the criteria which he took into consideration
in deciding on the type of water meter to be used in controlled
areas. :

(2) As intimated in the said letter of the Minister, the Mini-
ster himself has no competence under the Law to decide as to
the type of water meter to be used in controlled areas and
quite obviously the recourse is directed at the decision of the
Director which was published in the Gazette over 18 months
before the filing of this recourse and in this respect the recourse
is out of the time (75 days) prescribed in Article 146.3 of the
Constitution,

(3) But quite independently of the above, even assuming
that the letter of the Minister of February 26, 1969 (supra)
or any paragraph thereof could be said to amount to any
decision within the meaning of Article 146.1 of the Constitu-
tion and even if the Minister had competence to make a
decision in the matter, such decision, admittedly taken without
any new inquiry but by merely adopting the Director’s said
decision, is merely, confirmatory of the former decision and
as such cannot be made the subject of a recourse.

Recourse dismissed.
No order as to costs.
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Recourse.

Recourse against the decision of the respondent refusing
to allow the use of water meters of a particular type in areas
declared to be controlled areas under the provisions of
the Water Supply (Special Measures) Law, 1964 (Law
32/64).

A. Hadjioannou, for the applicants.

K. Talarides, Senior Counsel of the Republic, for
the respondent.
Cur. adv. vult.

The following judgment was delivered by :—

L. Lozoy, J.: By this recourse the applicants seek
a declaration that the decision of the Minister of Agriculture
contained in his letter dated 26th February, 1969, addressed
to the applicants by which he refuses to allow the use of
water meters of a particular type in areas declared to be
controlled areas under the provisions of the Water Supply
(Special Measures) Law, 1964, andfor the decision of the
Director of the Department of Water Development which
the Minister mentions in his said letter and which he adopts
is null and void and of no effect as being contrary to law and/
or in abuse of powers o1 based upon a misconception of
facts.

Applicants base their case (4) on article 25 of the Con-
stitution in order to show that the decision challenged by
the iecourse andjor the decision of the Director of the
Department of Water Development (hereinafter the Diiec-
tor) on which it is based is unlawful andfor unconstitu-
tional and (&) on section 5 (1} of Law 33 of 1964, in order
to show that the decision challenged andjor that of the
Director was taken in abuse of powers andfor under a mis-
conception of facts.

By the opposition it is, inter alia, alleged that the respond-
ent Minister had no competence to specify the type of water
meter to be used ; that his letter dated 22nd September,
1969, does not amount to any act or decision within the
meaning of article 146 of the Constitution ; and that the
recourse 1s in effect directed against the decision of the Direc-
tor and is, therefore, out of time as having been made more
than 75 days of the date when such decision was published.

In the course of the hearing the parties have agreed and
have applied to the Court that the preliminary issue of the
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Fmitation of time be determined in the first instance. I 1971
congider this course the more convenient and I, therefore, ! “li 30
propose to deal with this issue first. Hapi

" .o . KYRIACOS AND
The facts which are relevant to this jssue are briefly So;:s LD.

as follows : v.

. . . . REPUBLIC
The Director, in exercise of his powers under the Water (MINISTER OF

Supply (Special Measures) Regulations 1966, specified  AgricuLrure
the type of water meters to be used in controlled areas. avp NaturaL
_ __This decision of the Director has been published in the  RESOURCES)

Gazette of the 31st August; 1967, under Not.-No. 1237 and in_
the local press. The applicants were not then importing
water meters of any kind. Sometime in Octobe1, 1968, the
applicants started importing water meters of a kind which,
admittedly, are not of the type specified by the Director
and could not, therefore, be used in controlled areas.

The applicants, it would appear, saw the Minister of
Argiculture some time at the beginning of January, 1969,
and complained to him that the decision of the Director
regarding the type of water meters to be used in contiolled
arcas put their firm, as well as other importers of water
meters, in a disadvantageous position and further that they
believed and were prepared to prove that the water meters
imported by them were the most suitable, In answer to
a letter by the applicants (letter dated 18th January, 1969,
attached to the application) confirming the points raised at
their interview with the Minister the latter wrote to them the
letter of the 26th February, 1968 (exhibit 1). I consider
it useful and pertinent to set out this letter in full :

*CEmBupe Smwg bvadepBlo glg DpeTépav EmoTodfiv fjpspo.
paviag 18ng 'lavouapiou 1969, émi Tol Bégatog Tol TlMOU
Tev md Tob Tpfparog "AvanTtilewg “Y&atwv fykpibévrwv
08popcTpnTv kai £ig amdvinow mwAnpodopiiow Updg g
axoroiBug i—

(a) 'O xaBopiopdg Tol Timou Tolk UdpopeTpnyTol UMG TO
AcuByvroli Tol Tpfpatog "AvanTifews “YEarwy dmotehel
Onmoxpiwoivy alrol dmoppéovoav ik Ty mpovody Tol
miepl "Y8arompopnfeiag (Eidikd Métpa) Népou. *O timeg
weg kai @\ar Texvikal mpoSiaypagal ol OSpopeTpnTol
Exouv kaBopiolii mpd moAhol, mAfprng &2 meprypadd
TolTwv Bideral elg ™y Un’ dpBpdv 1237 Nvworonoinowy
v Snpocieubelgav eig miv Emionpov "Ednuepida Tijg
Anpoxpattag g 2lng Adyolorvou, 1967,

* An English translation - of this text is to be found at
pp. 291.92 post.
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(f) Iyemkddg mpdg TdV xabopiopdv Tol Timou Tol Spope-

(n

(9}

TpnTold #Midbnoav ocofapllg Um Eyv peTafd dAAwv
al &v Kompw dmapyoucar cuvijkal, 1) $ioig tv idpo-
$épwv oTpwpdrwv kal 1| &€ alTGv katd TV dvrinow
EEaywyd) dppou 1 dmola kal mpokalei mpofifipara $Bopag
Tiov Kkivnradv  EEapmparwy, i dkpiPiig kataypadh, 1
elivodog kal Spotdjopdog davlyvwolg Tiig Evdeifews,
)| &nédooig kal 1) ik Tig pofic péow Tol GSpopeTpnTOl
npokaloupévn TIPf, Gg émriong kal 1) elikoAog kal edBuvi)
SUVTTI PN TIG.

"Eml i) Baosl vév g v mpopvnoeleloav MNweTomoinowy
mepleXopévwy Tpodlaypadv ETnThBnoav mpocdopal, Te-
Mx@g 82 1§ KuPépvnoig mapéhaPe maph Tol Teheutaiou
mipoadopodéTou ToocdmTa USpopeTpTOV ToUg dmoloug
kal Siabérel glg Tolg tvBiadepoptvoug olrveg év TolTolg
Stv tpmodifovrar 4md Tol va mpounfeubolv d8popetpnrdg
Tol kaBopiaBiviog Timou EE GAhwv nmpyGv (T 1oV Spov
511 ol Towolitor USpoperpnral 04 ikavomololv Tag Tpo-
Siaypadde kal Toig Texvikolg dpoug Tolg dvadepopévouy
el v mpopvnebeicav FvwoTtomoinow kal 84 TOyouv
Tig tyrpioewg Tob AleuBuvtol Tod Tufipatog "AvantiEewsg
“Y&hTwv.

Nap’ drov &M obdemorte bmePahare Selypa tGv 0§ Tpdv
eloayopévwy O8popeTpnTv v TolToIg ¢ alirdv TolTwWY
TRV Snhwoewv gag mpdg Tov AlevbBuvriv Tol Tufpatog
"Avantifewg YSaTwy katéomn mpédnov &1 ol eipnpévol
Udpopetprral &tv ikavomoiolv Tag dnpocieubeloag mpo-
Slaypaddg kal ouvemGg ¢ mpopvnebelg Aicubuvtiig Siév
Sdvaraiva Eykplivy Tv EykardoTaoiv Twv Sid Tolg okonolg
Tol mepl “Ydatonmpopndeiag (Eidwkd Mérpa) Nopou. “Eav
&v Tolroig Sabtrere dMhoug USpoperpnTdg, SiadopeTikoi
Tinou TRV TpoavadepBivrwy, olTiveg ikavorrololv Tolg
Tegvikolg Bpoug rkal mpodiaypaddg TéTe & AlcuBuvmig
Tou Tpfparog ‘Avanrtifewg “Y8arwv elyaplotwg 6§
dvahéfn va bmoPbhy volToug eig oyemikdv Eheyyov kal
el mepimrwoly  ikavomomoeg Tou va  Tapayxwprion
v £yxkpiolv Tou mpdg 8140zo1v alTdOv perall Tov EvBia-
depopbviov KaAkiepynTOV. »

Learned counsel for the applicants has stated in the course
of his address that the decision against which the recourse
is directed is contained in para. (d) of the above letter and
is in fact the Minister’s refusal to examine applicant’s com-
plaint on the pretext that he follows the decision of the
Director which was published in the Gazette of the 31st
August, 1967.

With all respect to learned counsel’s argument, it does
not seem to me that the letter exhibit 1 amounts to any
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(11 ”

act ”’ or “ decision "’ in the sense of Article 146. It merely
contains information as to the facts which led up to the
decision of the Director and the criteria which he took into
consideration in deciding on the type of water meter to be
used in controlled areas, and advises the applicants that
if they have any water meters of a type which satisfies the
required specifications then the Director would gladly check
them and, if satisfied that they are suitable, approve them
for use.

—.-. It_should,. I think, be_pointed out that, asr intimated

in the Minister’s letter, the Minister himself has no com-
petence under the Law to decide as to the type of water
meter to be used in controlled areas and quite obviously the
recourse is directed at the decision of the Director which
was published in the Gazette and the local press over 18
months before the recourse was filed and some thirteen
months before they started importing their own water meters.

But, quite independently of the above, even assuming
that the letter exhibit 1 or any paragraph thereof could be
said to amount to a decision within the meaning of Article
146 and even if the Minister had competence to make a
decision in the matter, such decision, admittedly taken
without any new inquiry but by merely adopting the Di-
rector’s decision, is merely confirmatory of the former
decision and cannot be the subject of a recourse.

Having reached this conclusion I must hold that the
recourse is out of time and must, therefore, fail.

In all the circumstances 1 have decided to make no order
as to costs. .
Recourse dismissed. No
order as 1o costs.

* This is an English translation of the Greek text appearing
at pp. 289-90 ante.

“I wish to refer to your letter dated the 18th
January, 1969, on the subject of the type of the
water meters approved by the Department of
Water Development and in reply to inform you as
follows :—

(a) The specifying of the type of water meter
by the Director of Water Development Depart-
ment constitutes an obligation of the Director
emanating from the provisions of the Water
Supply (Special Measures) Law. The type
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as well as other specifications concerning the
water meter have been specified a long time
ago, and a full description thereof appears in
Notification No. 1237 of the Official Gazette
of the Republic of the 31st August, 1967.

In specifying the type of water meter there
were, inter alia, seriously taken into considera-
tion the prevailing conditions in Cyprus, the
nature of the water-bearing strata including
the extraction of sand therefrom during pump-
ing, which also tends to ruin the moving
accessories, the accurate recording, the ecasy
and uniform meter reading, the output and
the friction created by the flow through the
water meter as well as the convenient and
cheap maintenance.

Tenders were invited on the basis of the
specifications set out in the aforesaid Noti-
fication, and finally the Government obtained
from the lowest tenderer a quantity of water
meters which are offered to the persons con-
cerned who are, nevertheless, not prevented
from being supplied with water meters of the
type specified from other sources on condition
that such water meters will be in accordance
with the specifications referred to in the afore-
said Notification and will be approved by
the Director of the Department of Water
Development.

(d) Though you have never submitted a sample

of the water meters imported by you, from
your statements to the Director of the Depart-
ment of Water Development themselves, how-
ever, it became apparent that the said water
meters are not in accordance with the published
spectfications and consequently the said Di-
rector is unable to approve their installation
for the purposes of the Water Supply (Special
Measures) Law. If, however, you have any
other water meters, of a type different than the
ones referred to, which are in accordance
with the Specifications then the Director of the
Department of Water Development will gladly
undertake to check them and in case he is
satisfiled to give his approval for their dis-
posal to any cultivators interested”.
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