1970 fLoizou, 1]
Febr. 17
ANDREAS C.

PAPALEONTIOU
V. ANDREAS C. PAPALEONTIOU,

REPUBLIC Applican:,
{PUBLIC SERVICE and

COoMMISSION)

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Respondent.

(Case No. 385/68).

Public Service—Disciplinary offences—Disciplinary proceedings—Iin-
vestigation into the commission of a disciplinary offence under
section 80 (b) of rhe Public Service Law, 1967 (Law No. 33 of
1967)—Nomination of Investigating Officer under Regulation 1
of Part I of the 2nd Schedule to the said Law—Made contrary
fo the express provisions of said Regulation and furthermore,
in a mode failing short of the minimum essential requirements
of good administration—Nomination defective, therefore, null
and -void—Which invalidity renders all acts which follow, in-
cluding the final one i.e. the demotion complained of in the present
case, null and void and of no effect whatsoever,

Composite administrative act—Independent intermediate act, part of
a wider composite administrative action, merging in the final
act or decision—Such intermediate act being a legal prerequisite
of such final act, its invalidity renders also null and void all acts
which follow, including the final concluded act, in the present
case the demotion challenged by this recourse.

Public officers— Demotion—Supra.
Disciplinary offences—Disciplinary proceedings—Supra.
Administrative act—Composite administrative act—Supra.

By this recourse under Article 146 of the Constitution the
Applicant seeks a declaration that the decision of the Respon-
dent Public Service Commission to demote him from the
post of Chief Village Road Foreman to the lower post of
Foreman Ist Grade is null and void. The decision challenged
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is the result of disciplinary proceedings instituted against the 1970

Applicant under the relevant provisions of the Public Service Febr. 17

Law 1967 (Law No. 33 of 1967). The Applicant took, inter ANDI:E_AS c

alia, the poin_t that tl*.le Si‘ifd proceedings were vitiated as a result PAPALEONTIO.U

of the defective nomination of the officer nominated to conduct v

the required investigation into the alleged disciplinary offence REPUBLIC

in this case. (PuBLIC SERVICE
COMMISSION)

Regulation 1 of Part 1 of the 2nd Schedule to the Public
Service Law 1967, which is applicable by virtue of section 80(b)
“-of the said Law, provides that “the appropriate authority
concerned shall, as expeditiously as possible, nominate one
or more officers of its Ministry or Office......... to conduct the

1y

investigation........".

“Appropriate authority” is defined in section 2 of the Law
rand in respect of a-Ministry and any Department under a
Ministry it means “‘a Minister usually acting through the
Director-General of his Ministry',

In the present case the nomination of the investigating officer

* was either made by the District Officer with the approval of
the Director-General of the Ministry of Interior or by the
Director-General through the District "Officer; it was not
very clear which; it would appear that everything in
connection with this nomination was done orally and no record
of any kind.exists in the relative files. Be that as it may, the
Minister himself was only merely informed of what had been
done at some subsequent time; and there is no suggestion
that the Director-General had been authorised by the Minister
to nominate the investigating officer himself.

' .

Annuiling the, demotion complained of, the Court:-

Held, (1). Tn the' light of the evidence it seems to me that
‘the nomination of the investigating officer was made contrary
to the express provisions of the Public Service Law (supra).

(2) Furthermore the mode of the appointment of the
investigating’ officer and more particular]y the complete absence
of any record regarding such nomination falls short of the
minimum essential requirements of good administration.

(3) In view of the above reasons the nomination of the
investigating officer was, in my opinion, defective and, there-
fore, null and void. '

55



1970 {4} And although such appointment or nomination was

Febr. 17 only an independent intermediate part of the wider composite
ANDP;AS c administrative action and has, so to speak, merged in the final
PAPALEONTIOU act, which was the decision of. demotion taken by the

V. Respondent Public Service Commission, it was, nevertheless,

REPUBLIC a legal prerequisite of such final act and its invalidity renders

(PuBLIC SERVICE

all acts which follow including the final concluded act nuil
COMMISSION}

and void. (See conclusions from the Jurisprudence of the
(Greek) Council of State, 1929-1959 at p. 244).

{5) In the result this recourse succeeds and the demotion
challenged has to be and is annulled.

Decision complained of annulled.
No order as to costs,

The facts sufficiently appear in the judgment of the Court
annulling the sub judice decision.

Recourse.

Recourse against the decision of the Respondent to demote
the Applicant from the post of Chief Village Road Foreman
to the lower post of Foreman Ist Grade.

L. Clerides with A. Poetis, for the Applicant.

M. Kyprianou, Counsel of the Republic, for the
Respondent.

Cur. adv. vult.

The following judgment was delivered by:-

Loizou, J.: The Applicant seeks a declaration that
Respondents’ decision to demote him from the post of Chief
Village Road Foreman to the lower post of Foreman st Grade
is null and void and of no effect whatsoever.

The decision challenged by the recourse is the result of
disciplinary proceedings instituted against the Applicant; it
is dated 13th November, 1968, and was conveyed to the
Applicant under cover of a letter under reference U.9914 of
even date. It is exhibir 1 in these proceedings and I shall
revert to it presently.

The charge against the Applicant is set out in exhibit 2;
it contained three counts as follows: '
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« KATHIOPHTHPION

Emi T 6T koerdx ) mrepi Thv 1.3.1968, 2.3.1968 kal 3.3.1968
fmpynooTe koTd TpéTov igobuvapouvTta Trpds TrapdPacty
v kafnrévrwv oas &5 Snpogiov UraAAfAicu, fiTol :

()

®

09

'Evéd fiofo "ApyiemioTdTns XwprTikGv dB&v Tiis "Emapyi-
akiis Alowkfiosws "AupoydaoTtou Bietapatars ) Ewetpé-
wote 6o xuPepymTikds AéPns Sid Tov dmoiov fiodo
Umeubuvos xpricwpotroindi kord v 1.3.1968, 2.3.1968
koi 3.3.1968 Sidx wfy xuPepmrixty fpyocoiav Bniadn
omas Xpnoipworroindi} mapd iBichrov EpyordPov N Bik
Aoyoplacpov iBicoTou épyoréPou fitor Tou “Avbpéa
Borruhidbtny &k BarTuhis, Hi&x pn xuBepynTikiy fpyaoiav
gl 10 yooplov Tlaporipw, &vev Tiis &Selas . Tiis Tpo-
ioTapdvns *Apyfis oos.

Om G fioBo “ApYiemoTaTns XwpiTkGv OBGv TS
"Emrapyiokils  Aloikficsws AppoywoTtou  Sietdlore f
treTphyare els TaxTikd Epydrny Tou Mpagelov "Erdpyov
"AppoywoTtov fitor els Tov Kbotav Actkav Téakudtliny
Bix TOv dmolov fiobo UmelBuvos Smws fpyaot) xoTd
Thy 1.3.1968 kal 2.3.1968 s uf) kupepynmikdv épyociov

.fitor gls fpyagiov ToU iBirTov EpyordBou AvBpia

Borruhicon els TTaparipn kai Tapd TatTa SietdiaTe
EreTpbyare Omreos obros mepiAnedi els v AoTaw TdY
KuBepunTikév Epyatdv Tév dpycobbvtwv xoTd Tds
&voo dn}c'xcpepesicczg fipepopnvias.

‘O i fiofo ApylemioTdrns ywpiTikGy 686GV TS
‘Emapyiexfis Alowkioews, ‘Appoywortou Bietdiare fy
fmetpbyore St Epydrns Tou: Mpogefov ‘Emépyov
*AppoxwoTtov fitor & KaoTas Aovka Taakpdrlin wAn-
pwlf] wopd Tfis KuPepvrioews 81 2 Apepopicta fiTor
Bia tds fpépas 1.3.1968 xkai 2.3.1968 &vid Eyveopilore
6T olUtos elxev Epyaotij el 1SiwTkiy Epyaoiov xoTd
T&s dvogepBeloas fjuspounvias kel obyi els kuPepimmikiy
tpyaoiavs. ’ T

The hearing of the disciplinary proceedings commenced on

the 22nd July, 1968; the Applicant who was present was
represented by his counsel. Mr. Paralikis, the District Officer
of Famagusta, was also present. Counsel appearing for the
Applicant raised certain preliminary points regarding the
procedure followed by the appropriate authority at the initial
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stages of the inquiry made in connection with the disciplinary
offences and submitted, inter alia, that the charge against his
client should have been based on item 6 of the 1st Schedule
to the law i.e. that the offences should have been dealt with
summarily under section 81; and that for the case to be dealt
with under the provisions of section 80(b) there should have
been a duly reasoned decision by the appropriate authority
why the case should be referred to the Commission, The case
was then adjourned sine die for the Commission to consider
the points raised.

At their meeting of the 4th October, 1968, the Commission
having considered the submissions made came to the conclusion
that there was no merit in any of the points raised and fixed
the case for hearing on the 24th October, 1968. This ruling
is that part of the minutes of the Commission which has been
marked as exhibit 3A.

On the date fixed for the hearing of the case the Applicant
was present and was represented by his counsel and the District
Officer of Famagusta conducted the prosecution.

The Applicant was charged by the Chairman of the Public
Service Commission and he pleaded guilty to the first count
and not guilty to counts 2 and 3. The Commission then
proceeded and heard two witnesses for the prosecution i.e.
Costas Louca Tsakmadjis, a labourer, and Stavros Michael, a
Foreman. The Applicant gave evidence in his own defence.
At the conclusion of the case counsel for the Applicant
addressed the Commission and submitted that the charge to
which Applicant had pleaded guilty was only a formal one
and that the charges contained in counts 2 and 3 had not been
proved. The Commission then reserved judgment and having
considered the case at their meeting of the 11th November,
1968, they found the Applicant guilty on all counts and imposed
on him the punishment of demotion to the post of Foreman
Ist Grade. The decision of the Commission was communicated
to the Applicant by a letter dated 13th November, 1968, exhibit
1, with copy of the judgment duly signed by the President
of the Commission attached to it. It reads as follows:

« ATIODAZIZ :~
‘O xarnyopolpsvos Tapedéxtn fidn ThHY TplTy KaThyo-

plav. *Avagopikds mpds Tds &Mas SUo xoarnyopics, 1
'Emitpon?) moTels 6T1 & korrnyopoUpsvos ESwoev &vToMy
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v mepacBo el THY AloTav kai v& TAnpwlolv Td fiuepo-
uloba Tou &v Adyw fpydrov Bik v Iny xal 2cv MapTiov,
1968, &@ fito =iy yvdow Tov &t & dv Adyw épydTns
elpycotn els BTk fpyaciov xad &y els xuPepynTixiv.

Tuverdds edploxel alrdv fvoyov xad els Tds Tpels karnyo-

plos.

‘H ’Emitporrd Becopei Tds TpdEels ToU xaTnyopoupévou
GpeeTd ooPopds xal EmPddAet els alrdv TV TOwhY TOU
voPifacuoi els xeTwTépav Bfow BnA. es Ty Séow 'Em-
otétov, Ins TéEews, "Emrapyioxiis Alomncrscos, &md THs Ing
Aexepppioy, 1968. :

‘Ao TS ﬁuepounviag Tautns 6& ToU ém'rpdrrrﬁ va AdPn

£720 xor' Evos els THv woBoloyiky kAfpoxe £516x24-
540x30-720.» L

As a result the present recourse was fllcd ‘on the 13th

December, 1968.

o

The grounds of law upon which the Application is based,
as set out in the Application itself, are as follows:-~

- + '

“* It is contended- that the above’ decnslon ts null and void
in-that:— .

(@),

- (b)

(©

@

It was taken contrary to the provlswns of s. 80(b)
and 82 of Law 33 of 1967 and the 2nd Schedule PART
I in that no investigating offlcer was appomted to
enquire into the alleged dlsc1p]|nary offencé against
Applicant, nor did anyone hear witnesses or take
statements regarding the offence nor was the Applicant
heard in his defetice (éxcepting a letter addressed by
him to the Dlstnct Off:cer) ‘

The evidence adduced before the Comrmssmn did not
establish the disciplinary offence for which Appllcant
was charged nor any .other offence.

The judgment of the Respondent is not duly reasoned
and’ does not give the grounds upon whlch it is based.

Taking into" account the nature of the case .and
particularly the fact'that Applicant never received any
gain from his conduct, -but acted -bona fide, the

- punishment imposed on the Applicant was. manifestly

excessive and severe and- should be reviewed.”
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With regard to ground (a) learned counsel for the Applicant
submitted, in the course of the hearing of the recourse, that
the procedure followed during the investigation stage was
contrary to section 80(b) of the law in that it did not follow
the provisions of Part | of the 2nd Schedule to the law in the
following respects:

(i) The investigating officer was not appointed by the
appropriate authority.

(it The investigation was too speedy.

(iii) The investigating officer did not take a statement
from the Applicant and did not afford him an
opportunity of being heard.

In so far as points (ii) and (iii) of this ground are concerned
1 may say at this stage that I find no merit in them. It is
common ground that the investigating officer was appointed
on the 29th March, and that it took him until the 4th April
to complete his investigation. I do not think that, having
regard to the circumstances of this case, it can be said that
the investigation was so hastily carried out as to constitute a
contravention of Part I of the 2nd Schedule; on the contrary
it seems to me that there was full compliance with paragraph
2 of the said Schedule which provides that the investigation
should be carried out as expeditiously as possible. Regarding
point (iii) of this ground it was stated on the part of the
Applicant that the investigating officer did not afford the
Applicant an opportunity of being heard and that what
happened was that the Applicant heard quite by chance, from
other persons in the office, that ap investigation was being
carriecd out against him and upon that he wrote the letter
exhibit 5. On the part of the Respondents, on the other hand,
it was stated that the investigating officer saw the Applicant
on the 1st April, 1968; he explained to him all about the
case and the Applicant said that whatever he had to say he
would say it in Court. In the course of his reply learned
counsel for the Applicant stated, with reference to this point,
that the investigating officer did, in fact, see the Applicant
on the Ist April, but that it was the Applicant who approached
the investigating officer without in fact knowing that he was
the investigating officer in the case. In the absence of any
proof to that effect I cannot accept Applicant’s allegation;
on the contrary, the statement made on his behalf on the 22nd
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July, 1968, in the course of thé disciplinary proceedings, to
the effect that the investigating officer informed the Applicant
of the case against him and asked him to put his explanations
in writing (exhibit 3} far from supports the allegatlon made
in this Court. :

- 1 now'come to point 1 of this ground.

The statement made by the District Officer of Famagusta
before the Commission on the quesiion of the nomination of
the investigating officer, which is contained in exhibir 3, reads
as follows:

“ After | made the necessary investigation 1 was persnaded
that there was a case against this officer. I then decided
that there was a serious case against this officer and that
an investigation should be carried out, and according to
the law I proceeded to appoint an Investigating Officer.
The appointment of the Investigating Officer was made
after I received verbal instructions from the Ministry. The
Investigating Officer submitted his findings and 1 for-
warded them to thc Ministry of the Interior for further
action” ) :

In view of the somewhat vague nature of this statement [
thought it necessary to hear evidence on the question of the
nomination of the investigating officer and gave directions
accordingly. Learned counsel for the Respondents called as
a witness- the Director-General of the Ministry of the Interior.
The gist of the evidence of this witness is to the effect that
the District Officer of Famagusta rang him up one day towards
the end of March, 1968, and reported the case to him and that
during this telephone conversation it was decided to appoint
Mr. Philippos Vassiliades, a District Inspector in the Famagusta
District Office to investigate.into the case. The witness could
not remember whether the suggestion to appoint this District
Inspector as investigating officer emanated from the District
Officer or from himself, but in any case, he said, he -knew the
District Inspector and approved his appointment. - The witness
further said that he did not consult his Minister regarding
the person who should be appointed, but that, later on, he
informed him of the instructions he had given to the District
Officer. It would appear that everything in connection with
the appointment of this investigating officer was done orally
and no record of any kind exists in the relative files.
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The question now arises whether, in the circumstances, the
appointment of the investigating officer was properly made.

Regulation 1 of Part I of the 2nd Schedule to the Public
Service Law, which is applicable by virtue of the provisions
of section 80(b) thereof, provides that “the appropriate
authority concerned shall, as expeditiously as possible, nominate
one or more officers of its Ministry or Office................ to
conduct the investigation................ .

* Appropriate authority” is defined in section 2 of the law
and in respect of a Ministry and any Department under a
Ministry it means “a Minister usually acting through the
Director-General of his Ministry”. :

The last words in quotation marks in my view imply some
sort of delegation of powers by the Minister to the Director-
General either generally with regard to all disciplinary
proceedings or specifically with regard to any particular case.
In order words the nomination of the investigating officer
must either be made by the Minister himself or, if he so wills,
he may entrust his Director-General to do it for him. In
the present case the nomination was either made by the District
Officer with the approval of the Director-General or by the
Director-General through the District Officer; it is not very
clear which. 1In any case the Minister himself was only merely
informed of what had been done at some subsequent time;
and there is no suggestion or the slightest hint that the Director-
General had been authorised by the Minister to nominate the
investigating officer himself.

In the light of the above it seems to me that the nomination
was made contrary to the express provisions of the Public
Service Law. Furthermore the mode of the appointment of
the investigating officer and more particularly the complete
absence of any record regarding such appointment falls short
of the minimum essential requirements of good administration.
In view of the above reasons the nomination of the investigating
officer was, in my opinion, defective and, therefore, null and
void. And although such appointment was only an
independent intermediate part of the wider composite
administrative act and has, so to speak, merged in the final
act, which was the decision of the Commission, it was,
nevertheless, a legal prerequisite of such final act and its
invalidity renders all acts which follow including the final
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concluded act nulf and void. . (See Conclusions‘/from the

Jurisprudence of the Greek -Council of . State 1929-1959 at
p.244).

In the result thisl recourse succeeds and
challenged has to be annulled.

the decision

In view of the conclusion that I have reached on this point
I do not -consider it necessary to- dcal w1th the other points
raised in theé recourse.' . ‘

In the light of all the circumstances I have decided to make
no order as to costs.

=

Decision complained of annulled.
No order as to costs.
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