[HAaDnaNasTASSIOU, J.]

IN THE MATTER OF ARTICLES 28 AND 146
OF THE CONSTITUTIONS

NICOLAS MILIOTIS,
Applicant,

.
»

and )

P

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF COMMUNICATIONS AND. WORKS,
Respondent.

{Case No. 81/69).

Ports—Refusal by the Port Authorities to grant permit for the
establishment of a kiosk for the sale of goods in the port area
of Famagusta—Port authorities entitled, after "taking into
consideration the question of ‘public interest and the needs of
the people working ‘or v:smng the port area, to refuse’such
permzt—GeneraI prmcapies govermng places dedicated for public
use—“TTpdry porax kowiis Ypfioees” ‘or Kowéxpnc'm *—Cf. The
Ports Regulation Law, Cap. 294 section 15 and regulation 6
of the Famagusta Harbour, Quay and Pier Regulations 1927
fo 1961 —See, also', herebelow.

P Y .

Administrative act or decision—Refusal of permit for .establishment

. of.a kiosk.in the port area—Allegation of misconception of-fact—
Applicant’s case not put by him before the pbrt. authorities in
the way he had suggested in the course_of the proceedings—
Reasonably open to them, from the context of his application to
take the view they have taken. L,

Equality—Principle of equahty and against d:scnmmanon—Arttcle
28.1 and 2 of the Consntunon——Onus on the Apphcam to e.stabhsh
such dt.s'cnmmanon—Onus not discharged in rhe presem case

Recourse under Article 146 of the Constitution—Time within which a
recourse thereunder has to be filed—Article "146.3 of the
Constitution—Provisions in relation to such period of . time (15

days) mandatory and have to be given effect to in the public
interest.
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Words and Phrases—"Tlpéyuorra koiviis xprioews’—

Places dedicated for public use purposes— Tlp&yuata kowfis xpf-

o’ or “rowdypnove’—Rights of the public—In cases of
increased common use a special permit iy required—When
such permit may be refused—Lawful restrictions and controls—
Relative police powers.

“Tpdryporra xowdis ¥pnoeex” or “‘xowdypnota”—Rights of the

citizen—Powers of the competent authorities—Increased common
use—Special permit required—When it can be lawfully refused—
See also hereabove under Places dedicated for public use purposes.

0

‘Kowdypnota’.

In these proceedings under Article 146 of the Constitution
the Applicant sceks to challenge the decision of the Director
of the Department of Ports dated January 10, 1969, refusing
to grant him a permit to establish a Kiosk within the port area
of Famagusta for selling goods therein as a hawker.

It was contended by the Applicant that, inter alia, the port
authorities acted in this case contrary to Article 28 of the
Constitution in that they have discriminated against him because
they had already issued a similar permit to a certain A.C. of
Famagusta. On the other hand it was argued on behalf of
the Respondent that the decision complained of was properly
taken in order to avoid congestion and interference with
passengers and other work within the port area.

Dismissing the recourse the Court:-

Held, (1). It is well established that the ports are included
among the places dedicated for public use purposes, and are
known under the name in Greek “Tlp&yporta xowfis ypriosws”
or simply “Kowodypnora”. It is, therefore, well settled that
members of the public have, with regard to this kind of
property, the right to use it. But, of course, it is to be under-
stood that the Government, in exercising its police powers,
may impose restrictions and control regarding the exercise of
the right of user by the public of those places, taking into
consideration the public interest (see the well-known textbook
on Greek Administrative Law by Kyriakopoulos 4th ed. Vol.
‘T" p. 427 et seq.).

(2) But it may be that the use of a public place by some
persons, without in any way exceeding the use for which it
was dedicated, exceeds the measure of ordinary and natural
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use by the citizens. In such a case, it is an instance of increased 1969
common use for personal reasons; the placing of provisional Dec. 30
constructions as for example, platforms, stalls, popuiar market N[c:LAs
pavilions etc. or tables and coffee shop chairs on pavements MILIOTIS
and squares. In such and similar instances, increased common v.

use is presumably only subject to a special permit from the RepPUBLIC
competent authority. The authority, however, is not entitled  (MiNisTeR OF
to refuse the permit as a matter of course, 5o long as no question ~COMMUNICATIONS
of public interest is involved e.g. transport, security etc. but AND WORKS)
it may link the permit with terms aiming at the non-obstruction

or non-alteration of common uses of the public thing (see

Kyriakopoulos ibid.; see also Fleiner on Administrative Law

1928, 8th ed. at pp. 344 and 34R).

(3) In my view therefore the port authorities were entitled,
after taking into consideration the needs of the people working
or visiting the port area, to refuse to grant to the Applicant a
special permit to establish a kiosk for the sale of goods in the
port area of Famagusta. Furthermore, it is clear in my mind
that as the Applicant was seeking private rights of enjoyment,
the port authorities were entitled, after taking into consideration
the question of public interest involved here, to refuse to him
a space for the establishment of a kiosk in the aforesaid port
area.

{4) Regarding the Applicant’s complaint of discrimination
contrary to Article 28 of the Constitution that the Respondent
had already issued a similar permit to the aforesaid A.C., I regret
to state that T have found no reference at all in the evidence
adduced before me. Having in mind that the onus is on the
Applicant to establish that the port authorities had discriminated
against him, I reached the conclusion that the Applicant has
failed to establish a case of discrimination.

Recourse dismissed with costs.

Cases referred to:

Miliotis v. The Republic (1968) 3 C.L.R. 477 at p. 481;

Constantinou v. The Republic, reported in this Part at p. 190
ante.

Recourse.

Recourse against the decision of the Director of the
Department of Ports refusing to grant Applicant a permit to
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establish a kiosk within the port area of Famagusta for sellin
goods therein as a hawker.

Applicant in person,

L. Loucaides, Senior Counsel of the Republic, for the
Respondent.

Cur. adv. vult.
The following judgment was delivered by:—

Hapnanastassiou, L.: In these proceedings, under Article
146 of the Constitution, the Applicant seeks to challenge the
decision of the Director of the Department of the ports, dated
January 10, 1969, refusing to grant him a permit to establish
2 kiosk within the port area of Famagusta for selling goods
therein as a hawker.

The Applicant is carrying out the trade of a hawker, selling
piece goods, clothing, stockings, socks and haberdashery.
When the Applicant and other hawkers were prevented from
entering into the area of the Port of Famagusta for the purposes
of selling their goods, the Applicant brought Recourse No.
188/67 in the Supreme Court, complaining against the decision
of the port authorities. The case was heard by a single Judge
of this Court, and judgment was delivered on August 17, 1968.
I shall refer to this judgment later on.

The Applicant, three days after the delivery of the said
judgment, addressed a letter dated August 20, 1968, exhibit 4,
to the director of the department of the ports, requesting him
to give instructions not to be prevented from entering into
the port area in order to carry out his trade as a hawker.

In the meantime, on September 3, 1968, Mr. Mavroyiangos,
the superintendent and senior pilot of the port, addressed
exhibit 14 to the customs and police authorities, which is in
these terms:—

«"Exovrag U’ Syiv tov mepl PupBicews Awpéveov Nopov Kep.
294, (GpBpov 15) kal Tous Kavowmopols Awtvos TTpoxupeales
kai ApevoPporyioves "AppoywoTtow 1927-1961 (Kavonouds 6)
ws kal ToUy okeToUs YeToews TV Alpdveov, Bid Torns &rd
ofpepov dmoryopsUee THv elocBov TavTds TwAcvodiomdhou,
S oxomrous TAavoBiou TowAnoews, fvTds Tou Asptvos Sik
Ty koAfv AerToupyiow, Thpnow Tis Tdlews kad ebmpémeiov
ToU Alpévos xai opepTdBio ouvwoTiopoU & alTdd.
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2. "Ofev apakeheiofe dmws txBoonTs cioTnpds BloToryds
els T4 U9’ Updv Spyava Enl T elodBou ToU Awpdvos Bid
ThHy TANPN fpapuoyny Tiis dvertépeo Biamoyfisy

As there was no reply, the Applicant wrote Hgain on Qctober
29, 1968, exhibit 5, which reads:— !

CEMBUPS v &vaq:epecf) els 1O Qfua THs &v 'fq: Awpén "Appo-
XWOTOV  TWARCEWS Sapdpwy  pikpoovTikEIiveoy, kal v
Twopokohigw “Yuds Smws AdPnTe O &yel Ty Six TS
Tapovans Urofaiioptvny “Yuiv aitnoiv pou.

Mvewpileov, Kupie Aisubuvté, & &repa mpdowma elotpyov-
Ton &vTos ToU elpnuivou Aipdvos Trpds mdAnow Siapdpoov
eidddy, Eantouucy ThHY Ug' Ypdv troapoxfv els &ud oyeTixiis
&befas 61" eiooBov kad TAnow WiAikéy kai Sbupiwv dv
ToUTe.

*Exwv Um' Syw Thy B TR Um' EuoU koraywpiobeion év
16 "AvwTdTy Akacrnpiw Tpoopuyd] xSolfeiocav &mégaoty,
&uapipovoaw  TEPIOPIOTIKGS T& Eumopeloipa €181 &Tva
Buvduel ToU karapTicBivros oupPolaiou EBikatoUto O
WA & wobwThs TS v T& Apfw xovtivos®, eldds Bt To
yeyovds &1t kol Erepol TrooAnTal sloépyovTan &v ToUTe Trpds
ToAnow Sopdpev elddv, Gewpd &1 Sikonoluon 'rowru-rns
&Selas.»

On October 31, 1968, the director of the department of
the ports replied to the Applicant by exhibir 6, that his letter
for the purpose of granting to him a permit was received. On
November 4, 1968, as there was still no reply, the Applicant
wrote again, exhibir 7.

On November 14, 1968, Mr. Kantounas, 'the director of
the department of the ports, in his reply to the Applicant, said
in exhibit 8 that the port authorltles had no ‘intention of
allowing the Applicant to enter into the port for the purpose
of trading as a hawker.

i

There was further correspondence between the Applicant
and the port authorities, and exhibit 10, written by Mr, Serylou
reads as follows:— ° :

«Els dmévtnow Tiis EmoToAfs oos ﬁpépou. 21 Noeppplov,
1968, #mBupd v& o&s TAnpogopriow &1t & Apsvikds X&pos
mpooplfleTan S1d Apevikds Epyaclas &mayopsistan Bt A
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eloobos mowtds TAavobiomioy, Bix okotrols TrAcvoblov
AT oEwS, EvTds ToU Mpfvos Sid TRy kav Aettoupyiow,
™pnow Tis Télews xal elmpémetay ToU Apfvos kal Tropep-
ToBlow oweITiouoU &v alTd.»

It would be observed that through the whole of the
correspondence, the Applicant was asking to be given a permit
to be allowed to exercise his trade within the port area. The
Applicant, in his reply, said in exhibir 11:-

«Aix ToUTng pov UmoPdArw Yuiv aitnow wpds ékdoow
&Beiag EykaTaotdoews &v TG Apévi  AUPOYWOTOV TEPITITEDOU
Tpds TwAncIw Siapdpwy eididv EumopevpdTwv. Nouilw oTi
N fykardoTacls ToloUTov mepimTépou B Emmpeddet THY
Thpnow Tis Talews xai THY ebmpémeiav  ToU Aipévos,
AN dvmiBéreos EEumnpeTel ToUs &v ToUTe éxdoToTe EUpioko-
pévous, £’ Soov, pdhoTa, TpoTifepan v TomoleTHow dvTi-
kefpevar GTvee Bév TwAouvTan &v Tols fi%n Umdpyouot mept-
TTEPOIS. »

On January 10, 1969, Mr. Seryiou replied, and exhibit 12
reads:-

« Els dmwévrnow s Umrd finepopnviav 3ns “lovouaplou, 1969,
tmaToAfis coas &l ToU BfnaTos Tfis EykoTaoTdotws TEpITTE-
pov &uTds ToU Advos 'AppoywoTov Emifupdd vd ods TAnpo-
popfice &1t 1o Tpfjua Apéveov Btv wpoTifeton vé dvoikidon
xépov &vrds ToUu Apdvos Bi' Epmopikols ckotrols.

2. Kard Ty pdetwpéimy dvyepov Tou kTiplov dmparév
Oeher Angbfj mpdvoix Bnmoupylas kerTodAniou ywpou Sid
wardoTrpa, 8& Intnddor & mpoogopai v kopdd.

The Applicant, feeling aggrieved once again, because of the
decision of the director of the department of ports, communica-
ted to him on January 12, 1969, brought the present recourse
on March 8, 1969, complaining, in effect, that by such decision
he was prevented from establishing a kiosk in the port area
of Famagusta. The application was based on Article 28 of
the Constitution, the Applicant alleging that the decision of
the director of the ports has been taken contrary to the principle
of equality, because in the meantime, he had already issued a
permit to another person.

On March 27, 1969, the opposition was filed; paragraph 2
of the facts reads:-
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« ‘0 Awvburmls Tufjuoros Apdveov dgoU tpeAétnosy Thy &
Aoyw oimhow d&méppiyer Todrrnv Bt EmioToAfis Tov fu.
10.1.69 Bdom Tiis droroufounbuns ToxTikfis ToUu Tunuaros
éws pf) Evoridln yopous Evtds ToU Alpbvos B’ EuropikolUs
oxomrous olrives Btv Exouv oyfow pt Tds fpyacios kol T
KOTX TTpoopioudy Ypfiow ToU Atuévos.»

On April 26, 1969, the Applicant stated to the Court, as
the record reads, that the person referred to in the grounds of
law of the application was Antonis §. Constantinou of
Famagusta.

On July 7, 1969, the Applicant, in his evidence on oath before
the Court, said that the port authorities, in refusing his
application to grant him a permit to establish a kiosk, were
acting under a misconception of the real facts, because he
never intended to convey to them that he really wanted to
erect such a kiosk; and that really, in effect, the kiosk to
which he was referring would have been a stationary car in
which he would have placed goods for sale, thus avoiding
congestion among other persons visiting the port.

In answer to counsel for the Respondent he said:-

“It is true that the prohibition against all hawkers to
enter into the Port area came to my knowledge on the
3rd September, 1968. 1 agree that this prohibition was
applicable for all hawkers; as a matter of fact, this
-prohibition was typed and posted on the entrance of the
Port Police Authorities.”

Mr. Mavroyiangos, the superintendent of Famagusta port,
whose department comes under the Ministry of Communica-
tions and Works, said in evidence:—

“On 3rd September, 1968, I issued an order prohibiting
all hawkers from entering into the port area. 1 produce
that order, exhibit 14. 1 must inform the Court that I
have no personnel service in order to check the people
who go in and come out of the port area. This job
belongs exclusively to the harbour police authority. As
far as I know, my people did not allow anyone from the
hawkers to enter into the port, because of my order.
Furthermore, there was no question of a complaint being
made to me that my order was not complied with. If
there was a complaint, I would have looked into the matter
immediately.”
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Later on he says:-

“1T must say that the canteen and the kiosks are so placed
s0 as not to interfere with the traffic or the passengers
or the rest of the people who visit the port.”

In answer to Applicant he said:-

“As far as I am concerned, no official complaint was
made to me since | have issued my orders that hawkers
are still entering the harbour area and are still selling
their goods without my permission. 1 have no knowledge
of any complaints made by the Applicant, either personally
or by correspondence. The reason 1 have issued my
order prohibiting all hawkers, was due to the fact that
if T had not done so, the numbers of them would have
increased day by day. Sometime in August after the
delivery of the judgment in case No. 189/67, the Applicant
has visited me in my office. At that time I was acting
director of the department of ports, not in my new
capacity. It is true that my order was issued a few days
after the Applicant visited me at my office.”

The witness, when further questioned, said:-

*“ As a matter of fact, following my order, T have received
official reports from the police authorities informing me
that my order was strictly complied with. As a matter
of fact, now that I am questioned by the Applicant, I
carry checks without a warning once a week in order to
. find out whether hawkers are still allowed to enter the
--  port, and I was satisfied that I have found nobody being
given a permit to enter into the port.”

The Applicant, in addressing the Court has contended:
(a) that he had a right to enter and establish a kiosk in the
port area for carrying out the trade of a hawker; (b) that
the port authorities have acted contrary to the judgment of
the Supreme Court in Case No. 189/67, when they had issued
an order prohibiting him to enter into the port area and carry
out the trade of a hawker.

~Counsel for the Respondent, on the contrary, contended
(a) that the authorities, in issuing an order of prohibition,
acted within the provisions of para. 6 of the Port Regulation
Law, Cap. 294; (b) that the application of the Applicant was
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out of time, because the Applicant knew of the prohibition
since September 3, 1968; and (c) that the prohibition of the
establishment of the kiosk was properly taken, and it was
made in order to avoid congestion and interference with
passengers and other work within the port area.

I find it convenient to deal first with the second contention
of the Applicant, viz: That the port authorities have acted
contrary to the judgment of the Supreme Court in issuing an
order prohibiting him to enter into the port area of Famagusta
in order to exercise the trade of a hawker.

I would begin by saying that it is a well-established principle
that the ports are included among the places dedicated for
public use purposes, and are known under the name, in Greek,
“T& wpdyuara kowfis xphicens” or simply “xowdypnora’. It is,
therefore, well settled that members of the public have, with
regard to this kind of property, the right to use it. But, of
course, it is to be understood that the Government, in
exercising its police power, may impose restrictions and controls
regarding the exercise of the right of use by the public of those
places, taking into consideratioﬁrthe public interest.

I think I can do no better than try and summarise the position
from the well-known textbook by Kyriakopoullos, 4th edn.
Vol. ‘I at p. 427, et seq. under the heading “Ta Pragmata
Kinis Chriseos™.

* Public things which can be used freely by anyone and
without a special permit from the authorities, are the
ones which are dedicated for common use, usually called
things of common use. Some of them are of common

« Use in view of their very nature. Ports are indeed things
of common use, but not everything lying within the port
zone.

Things of common use are subject to the enjoyment of
everyone. Their common use establishes a legal capacity
of those things, and there lies their main destination.
Everyone is vested with a general claim to be permitted
the use of a common use thing at his pleasure for his own
personal purposes, so long as this is possible without
doing harm to anybody else.

Though the public places are subject to the enjoyment
of all the members of the public, it does not follow that
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its advantages could be shared equally by each one of
them. It is a rule that common use things are all to be
used by everyone without anything in exchange, and it
makes no difference in what form such free use is exercised,
but it cannot be said that this rule is applicable without
exceptions in view of the legislation now in force. It
may be that the use of a public place by some persons,
without in any way exceeding the use for which it was
dedicated, exceeds the measure of ordinary and physical
use by the citizens. In such a case, it is an instance of
increased common use for personal reasons; the placing
of provisional constructions, as for example, platforms,
stalls, popular market pavilions etc. or tables and coffee
shop chairs on pavements and squares.

In such and similar instances, increased common use is
only presumably subject to a special permit from the
competent authority. The authority, however, is not
entitled to refuse the permit as a matter of course, so
long as no question of public interest is involved, e.g.
transport, security etc,, but it may link the permit with
terms aiming at the non-obstruction or non-alteration of
common uses of the public thing.”

See also Fleiner on Administrative Law, 1928, 8th edn. at
pp. 344 & 348.

Having summarised the position as regards the use of public
places, I shall now deal with the contention of the Applicant,
that the port authorities have acted contrary to the judgment
of the Supreme Court in the case No. 189/67.

I agree and I would like to repeat what 1 said in Joannis
Constantinou v. The Republic, (reported in this Part at p. 190
ante} that it is a well-known principle that the administration
is bound to comply with the decisions of the Supreme Court,
particularly so, because of paragraphs 4 and 5 of Article 146
of our Constitution; but the question is: Is there a passage
in the judgment of the Court which the authorities were bound
to follow?

I propose reading some extracts from the judgment of the
Court, reported in (1968) 3 C.L.R. 477 at p. 481:—

‘“ Having perused the aforementioned contract, I am of
the view that the fair and reasonable interpretation thereof
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is that it enables the canteen-keeper to sell in the whole
Famagusta Port Area the things which are specifically
mentioned in his contract, or things of similar nature,
and the Government’s obligation to exclude therefrom
hawkers covers only hawkers who sell the same things as
the canteen-keeper is enabled to sell.

Thus, though such obligation is phrased in general terms
I do not think that it can properly be construed, in the
context of the relevant contract, as extending to hawkers
who sell wares so remotely different from the things
envisaged to be sold by the canteen-keeper such as combs,
nail-clippers, shaving creams and the like, which the
Applicant was selling in the Famagusta Port Area as a
hawker.

In the circumstances 1 think that the total exclusion
of the Applicant from the Port Arca,’as a hawker, was
decided upon under the influence of a material misconcep-
tion as to the extent of the obligation of the Government
towards the canteen-keeper; all that need have been done
pursuant to such obligation was to prohibit the Applicant
from selling; as a hawker, things sold by the canteen-
keeper under his contract (exhibit 6); it follows, thus,
that the sub judice decision, being vitiated by a misconcep-
tion, has to be declared to be nuil and void and of no
effect whatsoever.

Of course, nothing in this judgment should be taken
as laying down that the appropriate authorities are
prechuded from excluding hawkers in general from the
Famagusta Port Area, if such step can be taken with lawful
authority and on proper grounds; I leave this matter
entirely open.”

With 'respect to the Applicant, I find no justification in his

argument, because 1 hold a different view on this issue. It
would be observed from the extracts 1 have just read, that
my learned brother, having annulled the sub-judice decision of
the port authorities, on the ground of misconception of facts,
he proceeded to make his own observations for the guidance
of the administration as regards the exclusion of hawkers
from the port area of Famagusta; but, at the same time,
leaving the whole matter entirely open to be decided in due
course.
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In my view, therefore, it should not be taken by the Applicant
that the Court was laying down any directions to the port
authorities in that case, because, as I said earlier, the right
of the port authorities to exclude hawkers from the port area
on proper grounds, has been left entirely open. 1 would,
therefore, agree with counsel for the Republic that the
authorities, in reaching their decision not to grant the permit
to the Applicant to enter and exercise the trade of a hawker,
were not acting contrary to the said judgment of the Court;
and because they were empowered, under the provisions of
Rule 6 of the Famagusta Port Regulations Laws 1879 and
1925 (as amended) to refuse to grant to the Applicant a permit
to exercise the trade of a hawker, for reasons appearing in
Exhibit 10, which are reasons in the public interest. 1 would,
therefore, dismiss this contention of the Applicant.

However, I find it necessary to state that the issue before
me was not the refusal of a permit by the port authorities to
the Applicant to exercise the trade of a hawker, but only the
question of a permit to establish a kiosk. Because the
Applicant, appeared before me without the services of an
advocate, I allowed him to argue the issue of a hawker’s permit,
in the interests of justice. Having done so, without objection,
I would express the view that the contention of counsel for
the Respondent that the application is out of time on this
issue is correct, because it was raised after the lapse of the
period of 75 days provided for in para. 3 of Article 146 of
the Constitution, which is mandatory and has to be given
effect to in the public interest in all cases.

Furthermore, it is clear from the correspondence that, since
November 14, 1968, the port authorities had refused to grant
to the Applicant a permit to enter into the port area for the
purpose of trading as a hawker. But, even if I took into
consideration the decision of the 25th November, 1968, which
of course, is ntot of an executory nature, but of a confirmatory
one, then again it does not in any way avail the Applicant,
because it is still out of time.

For these reasons, I would dismiss also this contention of
the Applicant.

It appears from exhibit 13 that since March, 1967, the
superintendent and senior pilot of the port of Famagusta was
objecting to the establishment of a kiosk at the entrance of
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the port by the Applicant, and that he was asked to remove
it because it was placed there illegally. Be that as it may,
shortly afterwards on May 25, 1967, an invitation for tenders
for the letting of the canteen in the port area was published
in the Official Gazette, and eventually it was let to a certain
Panayiotis Georghiou. The agreement is contained in a
document dated July 24, 1967, exhibir 15, and it provides,
inter alia, that all the items referred to in paragraph 3(a) would
be sold at approved prices, and that the hirer would have the
exclusive use of the whole port area; and that the entrance
of the.hawkers therein would be prohibited. Furthermore,
the hirer would be bound, in accordance with the terms of
the contract, to establish four kiosks for the better service of
the persons working at the port.

With regard to the first contention of the Applicant, the
question which is posed before me is whether the port
authorities were entitled to refuse to grant him a permit for
the establishment of a kiosk.

There is no doubt that in such a case, the Applicant was
already aware that a permit was needed; because the establish-
ment of a kiosk is an instance of more than a mere increase
of ‘common use of the port area. In effect, the granting of
such a special permit by the authorities to the Applicant, would
have enabled him to derive a commercial gain or advantage.
In my view, therefore, the authorities were entitled, after taking
into consideration the needs of the people working or visiting
the port area, to-refuse to grant to the Applicant a special
permit to establish a kiosk for the sale of goods. Furthermore,
it is clear in my mind that as the Applicant was seeking private
rights of enjoyment, the port authorities were entitled, after
taking into consideration the question of public interest
involved here, to refuse to rent him a space for the establish-
ment of a kiosk in the port area.

I am not quite sure, of course, whether the Applicant
challenges the right of the port authorities to refuse to grant
him a special permit, or because they have refused to enter
into an agreement with him. In any event, the Applicant now
complains that the port authorities, in refusing to grant him
a permit, have acted contrary to Article 28, and that they have
discriminated against him because they had already issued a
similar permit to Mr. Antonis S. Constantinou of Famagusta.
Going through the evidence on record, I regret to state that I
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have found no reference at all, either by the Applicant or by
any of his witnesses, with regard to that particular person
that he has obtained a permit. Furthermore, Mr. Mavro-
yiangos was never questioned about the permit to this particular
person.

It is on the Applicant to satisfy me that the port authorities
have actually discriminated against him, and I have reached
the view, in all the circumstances of this case, that the Applicant
has failed to prove a case of discrimination.

For the reasons I have endeavoured to explain, I am of the
opinion that the Respondent, being the registered owner of
this property, was entitled also, even under the existing
regulations, to refuse to grant to the Applicant such special
permit or to enter into an agreement with him for renting
space in the port area. 1 am aware, of course, that the
Applicant is now complaining that the authorities in refusing
his application, were acting under a misconception of the
real facts because, as he claims, he did not want to rent a space,
but only to place in the port area a movable van with goods
in it.

As I take the view that the Applicant has never put his case
to the authorities in the way he has now suggested, it was
reasonably open to them, from the context of his application,
to take the view they have taken.

In the light of what T have already said, I have reached the
conclusion that the decision of the port authorities is neither
contrary to any of the provisions of the Constitution or of
any law, nor is it made in excess or in abuse of powers. 1
would, therefore, dismiss the application with costs.

Application dismissed with costs.
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