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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

IOANNIS CONSTANTINOQLU,

Applicant,
and

THE REPUBLIC OF CYPRUS, THROUGH
THE CHAIRMAN OF THE COUNCIL FOR THE
REINSTATEMENT OF DISMISSED CIVIL SERVANTS,

Respondent.

(Case No. 58/68).

Dismissed Public Officers Reinstatement Law, 1961 (Law 48/61)—

Policeman's resignution in 1955 from Police Force—Ostensibly
voluntary retirememt under section 8(1) of the Pensions Law,
Cap. 288—In reality a compulsory retirement due exclusively to
political reasons within section 2 of the Dismissed Public Officers
Reinstatement Law, 1961—Consequently the decision of the
Respondent Council, rejecting Applicant’s claim for reinstatement
under that Law, declared null and void and annulled by the Court
holding that Applicant was an “entitled officer’” within the
definition in section 2 of the said Law 48/61—Compulsory retire-
ment exclusively due to pelitical reasons within the said section—
See also herebelow.

Council for Reinstatement of Dismissed Public Officers under the

aforesaid Law 48{61—Earlier decision of the Council annulled

- by the Court—Reconsideration of the maiter by the Council—

Council bound to follow directions of the Court—Council not
bound to hear Applicant and his witnesses afresh in the absence
of an application by the Applicant to place new evidence before
them—See also herebelow.

Council for Reinstatement of Dismissed Public Officers—Law 43/61,

supra—Application for reinstatement——"Entitled Officer”—Onus
on officer to satisfy Council that he is an “entitled officer’’ within
the definition in section 2 of the statute, supra—Upon Council
to evaluate the evidence adduced before it—Review of Council’s
determination or findings by the Court—Approach—Principles
applicable—See also herebelow.
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Admzmstmme Law—Collective ‘organ—Inquiry—What is required of

" an administrative organ such as the Council of Law 48/61. (supra)

- conducting an inquiry—Principles laid down in Board of Educa-

tion v. Rice [1911]) A.C. 179, at p. 182-per Lord Loreburn.L.C.

applied—Cf. section 3 of the said Law 48/61—Evidence before

“such organ—Evaluation ' of—Findings by the said organ—The

Court will not interfere if there was any evidence upon whzch

the organ could reasonably have come to the conclusion to wh:ch

it has—If, however, there was no such evidence before it of if it

has misconceived the effect of the facts before it, or if it has

misdirected itself on a question of law, then the determination

of such organ can be reviewed by this Court—And in the present

case the Respondent - Council acted under a misconception of

fact and law—Therefore, their sub judice decision has to be
annulled. )

Constitutional and Administrative Law—Recourse under Article 146
of the Constitution—Administration bound to comply with deci-
sions of the Court—Article 146 paragraphs 4 and 5 of the
"Constitution.

Collective Organ—Conducting an inquiry—What is required of such
organ—Principles applicable—Evidence before such™ organ—
Evaluation of—Principles upon which the, Cour: will interfere
with the determination made by such organ in the _present case
by the Respondent' Council of Law 48/61 (supra)— —iSee also here-
above.

1 r .o
cat B PRV . . e v -

Words and Phrases—' Entitled Officers” within seétion",2 of Law
48/61 supra—"Retired compulsorily” within the same section—
“ Political reasons”” or “due exclusively to political reasons”
within the same section.

Inqz}iry—Administralive organ. conducting an inquiry—What is
required of such organ—Evidence before ir—Evaluation of—
Determination and findings—Principles upon which the Court
will interfere—See also hereabove.

Public Officers—Dismissed Public Officers—Entitled Officers—Rein-
statement—Law 48/61 supra—See above.

By this recourse under Article 146 of the Constitution, the
Applicant a retired police officer, seeks to challenge the decision.
of the Respondent Council, communicated to him by letter
dated December 15, 1967 that he is not an ‘“‘entitled officer”
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under the provisions of the Dismissed Public Officers Rein-
statement Law, 1961 (Law 48/61 enacted on December 7, 1961);
and that therefore, he is not eligible under that Law to be rein-
stated in the police force as claimed.

The Applicant joined the police force in 1926. On January 1,
1956 he retired from the service in the circumstances outlined
herebelow and fully set out and explained in the judgment of
the Court. It is common ground that the said Law 48/61
was intended to give redress to all those public officers who
suffered in their career on account of their participation in,
or association with, the EOKA liberation struggle against the
British rule (April 1, 1955—February 19, 1959).

Section 2 of the Dismissed Public Officers Reinstatement
Law, 1961 (supra) provides inter alia:-

“*An entitled officer’ means a public officer who at the
prescribed period -

(a) was dismissed or whose services were terminated, or

(b) having left the public service was considered as
dismissed, or

() retired compulsorily, or

(d) was demoted; exclusively due to political reasons;

‘Prescribed period’ means the period between the Ist April,
1955, and the 19th February, 1959 both dates inclusive;

‘Political reasons’ means every reason relating to the real
or presumed participation in or association with a certain
group or organization considered by the then government
of the Colony of Cyprus as promoting political objects or
to the real or presumed participation directly or indirectly
in activities considered by such Government as instigated
by political motives.”

On the other hand, section 3 of the same Law No. 48/1961
{supra) provides:

3(1) ‘“There is established a council consisting of three
members appointed by the Council of Ministers (out of
whom one is designated as the Chairman of the Council)
which inquires into and decides as to whether a person
is an entitled officer.
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(2) "The Council regulates its procedure and all its
decisions are taken by majority vote.”

X On August 20 1955 the Appllcant apparently feelmg the

- strain of his association w1th the liberation struggle then going
on, applied for permission to retlre from the service under the
Pensions Law, Cap. 283. On September 1955 he was duly
informed that the Governor of the then Colony of Cyprus had
been pleased to allow him as requested to retire from the police
force under section (1) of the said Pensions Law, Cap. 288

- with effect from the Ist of January 1956,

When the Dismissed Public Officers Reinstatement Law' 1961
was enacted (almost one and a half years after the establishment
of the Republic of Cyprus) the Applicant applied to the Council
(now Respondent) for reinstatement claiming that he was an

_“entitled officer” within the provisions of the said Law. It

was the case of the Applicant ail along that he had to resign
in 1955 (supra) because the British authorities came to know
of. his activities in favour of EOKA and that he was afraid

. +that he would lose all his, rights and benefits if he did not

[y

b

resign in time. In doing so, he was advised by the then
Inspector | of Police, Mr. -Costas Efstathiou who was the officer
in command of the area in Wthh the Apphcant was then posted.
~In due course Mr. Costas Efstathiou fully corroborated the
allegatlons of the Apphcant But the Council took the view
that the Apphcant s case dld not come within the definition of
“entitled officér” m sectlon 2 of the aforesald Law 48/6] {(supra)
and therefore, re_lected Apphcants clalm for remstatement
The Appllcant fee]mg aggrlevedl filed a recourset No. 223/62
against this dec1510n of the Council, Wthh recourse, however
was w1thdrawn on April 10, 1965 on the undertaking of the
Respondent to re-examine the Applicant’s case.in .the light of
all the material before it. As a result of thlS undertakmg the
Council' 61 January " 10, 1966, recon51dered thé case, heard
evidence by the Apphcant but' did not think fit to call and hear
ev1dence by the sald Police Inspec;or Mr. Costas Efstathiou
(supra) On January 28 1966 the Counc1l informed the
Appllcant that after reconSIdermg his case, they had reached
° the' decision that he was not 4n “entitled officer” within the
dcﬁmttoq in séction "2 c:f the said Law 48/61 (mpm).

'On February 10, 1966 the Applicant filed a further recourse
No. 28/66.challenging the .last .mentioned decision of the

" Respondent Council. The case .was fully argued before a Judge
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of this Court and evidence was given by the Applicant himself
and two other witnesses on his behalf, one of whom was the
aforementioned Mr. Costas Efstathiou, the officer in command
of the area in which the Applicant was serving at the material
time in 1955, and whose unchallenged evidence fully supported
the Applicant’s story. Eventually on November 12, 1966 the
Court delivered judgment whereby the Respondent’s decision
complained of was annulled {see Constantinou v. The Republic
of Cyprus through the Chairman of the Council for the Rein-
statement of Dismissed Public Officers (1966) 3 C.L.R. 793).
In delivering his judgment in that case Mr. Justice Triantafyllides
had this to say:

*On the material before me I am satisfied that the Applicant
decided to retire (Note: that is to say in 1953, supra)
because of the very difficult situation in which he found
himself due to his connection with the liberation struggle
and that this was not a case of normal retirement. In
the circumstances, I am of the opinion that the Respondent,
in dismissing Applicant’s claim for reinstatement, was
labouring under a basic misconception of fact; it decided
the claim of Applicant out of, and contrary to its correct
context, and divorced from its true background.

..............................................................................................

By deciding this recourse in this manner 1 am not to
be taken as deciding also, whether the circumstances of
the Applicant’s retirement entitled him to be treated as
an ‘entitled officer’ i.e. whether they are such as to amount
to a compulsory retirement in the sense of the relevant
definition in section 2 of Law 48/61 (supra).......c.cccoeonuren.

..............................................................................................

It is for the Respondeni to reconsider the matter in its
proper context and decide whether or not in the circums-
tances the Applicant retired exclusively for ‘political reasons’
in the sense of Law 48/61 (supra); 1 am leaving these
issues entirely open”. And further down: *“.......... I
think that it was not proper to regard the formal documents
in Applicant’s personal files............ as telling the whole
story; in view of Respondent’s failure to call before it the
witnesses suggested by the Applicant—and particularfy Mr.
Costas Efstathion (Note: the Inspector referred to
above)—I would consider annulling the sub judice decision
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‘of Respondent as being defective due to lack of proper
inquiry on the part of Respondent; I need not however,
go as far since 1 have already annulled such decision on
the ground of misconception of facts as explained earlier
in this judgment.” ‘

On October " 11, 1967 following the said Judgment of the
" Supreme Court the Respondent Council met and took the desi-
sion rejecting again the Applicant’s claim for reinstatement
which was communicated to him on December 15, 1967 (supra)
and is now the subject-matter of the present recourse. It
should be observed that the council in reaching its said decision
had before it the personal file of the Apf)lica_nt; the oral state-
ment of the Applicant as well as the notes of the evidence given
by him and by Mr. Costas Efstathiou respectively before Mr.
Justice Triantafyllides at the hearing of the recours_'e No. 28/66
(supra); and the latter’s judgment in that case (supra).

It was argued on behalf of the Applicant that the decision
complained of to the effect that he was not an “entitled officer”
should be declared null and void on three grounds:

{1) Because the Respondent Council in re-examining the
case failed to carry out a proper or sufficient inquiry by
calling to hear the Applicant and his witnesses;

(2) because it has failed to comply with the directions
of the Court in the aforesaid case No. 28/66 (supra); and

(3) because the Council (Respondent) acted on a mis-
conception of fact and of the law.

Rejecting the first and second submissions but upholding
the third and annulling on that ground the decision complained
of, the Court:-

Held, as to the submission under (1) hereabove:

(1) A collective organ such as the Respondent Council is
not required to conduct itself as a Court or to conduct a trial.
Provided they act in good faith, they can obtain information
in any way they think best always giving a fair opportunity
to those who are parties to the controversy for correcting or
contradicting any:relevant statement prejudicial to their view
(per.Lord Loreburn L.C. in Board of Education v. Rice [1911]
A.C. 179 at p. 182).

195

1969
April 19
ToANNIS

CONSTANTINOU

V.
REPUBLIC
(CounciL
FOR THE

REINSTATEMENT
QOF DismisseD
CrviL SERVANTS)



1969
April 19
Toannis

CONSTANTINOU
V.
REPUBLIC
{CounciL
For THE
REINSTATEMENT
OF DISMISSED
CIviL SERVANTS)

(2) However the matter in the present case is regulated by
statutory provision (see section 3(1) and (2) of the Dismissed
Public Officers Reinstatement Law, 1961 (supra)).

(3) In view of the wording of this section 3 (supra) it seems
to me that the Respondent Council was not bound in law to
hear afresh the Applicant and his witnesses, in the absence of
an application by the Applicant that he intended to place new
evidence before them.

Held, as to the submission under (2) hereabove:

The evidence of the Applicant and that of his witnesses were
already before the Council (Respondent) when they were re-
examining the last time the Applicant’s case. There is nothing
in the judgment of Mr. Justice Triantafyllides in the previous
recourse No. 28/66 (supra) laying down any direction to the
Council beyond that.

Held, as to submission under (3) hereabove i.e. whether the
Respondent Council in taking the decision complained of was
acting under a misconception of facts or of the law:

(1} The onus remains on the Applicant to satisfy the Council
that he has retired from the service compulsorily—admittedly
not in the narrow technical sense of section § of the Pensions
Law, Cap. 311 (supra)—viz. because of pressure or compulsion
put on him by the then Colonial Authorities and that such -
compulsion was put exclusively for “political reasons” (see
section 2 of the said Law 48/61 (supra)).

(2) The evaluation of the evidence as it has been laid down
in a number of cases remains within the province of the Council,
This Court would not interfere if there was evidence on which
the Council could reasonably have come to the conclusion to

_which they did. If on the other hand there was no such

evidence or if they have misconceived the effect of the facts
before them, or they misdirected themselves on the question
of the law, then their decision c¢an be reviewed by this Court.

(3} On the material before me I have reached the view that
the Respondent Council was acting under a misconception of
the real facts in holding that the activities of the Applicant
did not amount to a direct or indirect participation in the
liberation struggle; and that there was no clear evidence that
the then government had either formed such a view. or suspected
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the Applicant; or that pressure was brought upon him to
retire.

{4) - The unchallenged evidence of Mr. Costas Efstathiou
(supra) made it quite clear that the Applicant was suspected
by the Authorities; Mr. Efstathiou was told in so many words
by Mr. Bowring, a superior officer, that he was going to dismiss
the Applicant from the police; thus indirectly putting pressure
upon the Applicant to retire due exclusively to political reasons.

(5) Consequently, I am of the view that the Respondent
Council was acting in the present case on a misconception of
fact and law; and that its decision complained of was taken
contrary to' the provisions of the constitution 'and of the law
and was taken in abuse and excess of powers.

Sub judice decision annulled,

Cases referred to:

* Board of Education v. Rice [1911] A.C. 179 at p. 182 per
Lord Loreburn L.C.;

Constantinou v. The Republic (1966)-3 C.L.R. 793.

Recourse.

Recourse against the validity of the decision of the Respondent
council to the effect ‘that Applicant was not an “entitled officer”
within the provisions of the Dismissed Public Officers Rein-
statement Law, 1961 (Law 48 of 1961). °

" L." Clerides, for the Applicant.

K. Talarides, Senior Counsel of the Republic, for the
Respondent. ’

-

Cur. adv. vult,
The following judgment was delivered by:-

J HAISJ]ANASTASS!OU, J.: In this recourse, under Art., 146 of
the Constitution, the Applicant seeks to challenge the validity
of the decision of the Respondent councxl communicated to
him by a letter dated December 15, 1967, that he was not an
“entitled officer” within the provisions' of the Dismissed Public
Officers Reinstatement Law 1961 (Law 48/61). '
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1969 The facts are, as shortly as possible, as follows:—
April 19

— The Applicant joined the police force of Cyprus in 1926,

loannis and after serving for a number of years in various places, he
ConsTANTINOU found himself posted in Ypsonas village within the district of

REP;'BUC Limassol, during the uprising of EOKA against the British

(CouncrL administration.

For THE

REINSTATEMENT On August 20, 1955, the Applicant, apparently feeling the
Or DISMISSED strain of the liberation struggle, applied to the Commissioner
civii. Servants)  of police for permission to retire, and in his letter he says:—

“I, the respectfully undersigned P.C. 124 loannis
Constantinou, stationed at Ypsona police post, Limassol,
have the honour to request you to accept my resignation
as from 31.12.55, according to the Pensions Law.

2. I am 50 years old (born on 25.8.05) and on the
date I apply for resignation I will have 29 years 4 months
and 6 days service. (I was enlisted on 2.9.26). 1 spent
19 years in the mounted branch and I have served nearly
24 years at the Qut-stations.

3. The reason of my application is excessive fatigue
due to hardships I suffered during my long service. I
assure you, Sir, that I am unable to continue the perfor-
mance of my duties without difficulty.

4. 1 am aware of the existing emergency and that it
is not the proper time for one to apply for, resignation
but, 1 regret, I cannot do otherwise.

5. Hoping that my appllcatlon will meet your favour-
able consideration................. .

On the same date, Mr. Hassabis the superintendent of

Limassol police, as he then was, made this endorsement on the
application :—-

* Commissioner of Police,

Submitted. He is the P.C. i/c Ypsonas Post. A month
ago he received a threatening letter not to hoist the Union
Jack at the police station. He is a good policeman but
the present situation has apparently broken his nerves.”

On September 3, 1955, Mr. Robins, the Commissioner of
Police, wrote to the Applicant in these terms:-
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** With reference to your letter dated 20th August, 1955,
please note that his Excellency the Governor has been
pleased to allow you to retire from the police force’ under
Section 8(1) of the Pensions Law, Cap. 288 with effect
from the Ist January, 1956.”

On February 7, 1956, Mr. Papagavriel wrote this to the
Applicant -

“I am directed to refer to your retirement from the service
and to inform you that the Government has been pleased
to grant you a reduced pension at the rate of £250.200
mils per annum with effect from the Ist January, 1956,
and a gratuity of £1042.500 mils. The Accountant-General
is being requested to arrange payment accordingly.”

- When the Dismissed Public Officers Reinstatement Law 1961,
was enacted on December 7, 1961, the Applicant applied to
the council for reinstatement claiming that he was an “entitled
officer” within the provisions of Law 48/61; but the council,
after having considered the application, turned it down. The
Applicant, feeling aggrieved, filed a recourse No. 223/62, which
was finally withdrawn on April 10, 1965, on the undertaking
of counsel for the Respondent to re-examine his case in the
light of all material before it.

As a matter of fact, as a result of this undertaking, the
council met on January 10, 1966, in order to examine his case,
and the Applicant was called and gave evidence about his
nationalistic activities, On January 28, 1966, the Respondent
wrote to the Applicant informing him that after reconsidering
his case, they had reached a decision that he was not an
“entitled officer™.

On February 10, 1966, the Applicant filed a further recourse
No. 28/66 claiming a declaration of the Court that he was an
“entitled officer” within the provisions of the law. This case
was fully argued before a Judge of this Court, and evidence
was given by the Applicant, Mr. Costas Efstathiou, and Mr.
Eftychios Yiannakis. )

On November 12, 1966, the Court delivered its reserved
judgment. (Vide (1966) 3 C.L.R. 793). Mr. Justice
Triantafyllides had this to say at pp. 798-99:

“On the material before me I am satisfied that the
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Applicant decided to retire because of the very difficult
situation in which he found himself due to his connection
with the liberation struggle, and that his was not a case
of normal retirement. In the circumstances, [ am of the
opinion that the Respondent, in dismissing Applicant’s
claim for reinstatement, was labouring under a basic
misconception of fact; it decided the claim of Applicant
out of, and contrary to its correct context, and divorced
from its true background. As a result, this Court has no
alternative but to annul the sub jusdice decision of Respond-
ent, as having been taken contrary to law viz. the basic
principles of administrative law (see Morsis v. The Re-
public (1965) 3 CL.R. | and PEO v. Board of Film
Censors (1965) 3 C.L.R. 27) and in abuse and in excess
of powers, through a defective exercise of Respondent's
relevant discretion.

By deciding this recourse in this manner 1 am not to
be taken as deciding, also, whether the circumstances of
Applicant’s retirement entitle him to be treated as an
“entitled officer”, i.e. whether they are such as to amount
to a compulsory retirement in the sense of the relevant
definition in section 2 of Law 48/61. The application of
the legislation in question to the facts of each particular
case is a matter, in the first instance, for the Respondent,
and this Court will not proceed to do so in this case at
this stage. It is for the Respondent to reconsider the
matter in its proper context and decide whether or not,
in the circumstances, the Applicant is an ‘entitled officer’
and also whether or not the Applicant retired exclusively
for ‘political reasons’, in the sense of Law 48/61; 1 am
leaving these issues entirely open.”

Because the council has delayed the reconsideration of the
case, counsel for the Applicant wrote on March 2, 1967, a letter
(exhibit 3} calling upon them to reconsider the case of his client
in the light of the judgment of the Court. As there was no
reply, the Applicant made another recourse No. 102/67, which
was again withdrawn on July 1, 1967, after a statement was
made that the case was re-examined by the council and their
decision was to be communicated shortly to the Applicant.

On October 11, 1967, following the decision of the Supreme
Court, the council met and its decision is now recorded in
the minutes in the file exhibit 13.
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It would be observed that the council, in reaching its decision, 1969
had before it the personal file of the Applicant, schedule ‘A’ April 19
containing a list of his nationalistic activities as well as the -

. . . !
names of the persons who could give ev@ence in support of CON:::;:NOU
his case; the oral statement of the Applicant as well as the v
notes of his evidence given before the trial Court; the evidence REPUBLIC
of Mr. Efstathiou, and the judgment of the Court in the case (Councn,
No. 28/66. For Tue
. REINSTATEMENT

It was the case of the Applicant all along that he had to  OF Dismissep
resign because the British came to know of his activities in CT™I SERVANTS)
favour of EOKA, and that he was afraid that he would lose
all his rights if he did not resign in time. In doing so, he was
advised by the then inspector of police, Mr. Costas Efstathiou,
who was the officer in command of that area,

1 propose to read extracts from the evidence of this witness.
He said:-

“1 have known him since 1944, 1 know that he resigned
from the police in 1955. 1 advised him to do so. I did
so because the superintendent of police at Limassol, a
certain Mr. Bowring, was against him because he suspected
him, together with other policemen, of being members of
EOQOKA. 1 advised him to leave the police so that he
would not lose his pension later.

Once, | was sent to_Ypsonas for the purpose of a search,
in August or September, 1955; 1 left the British police
officers and auxiliary policemen who were with me outside
Ypsonas, 1 went and found the Applicant and showed
him a list of houses where we were intending to search.
He said that these people had weapons in their houses;
so he tore the list, he prepared a new one of people who
were not hiding anything; T took back the list to the
British officer; he could not make out any differences in
names, and we made a search accordingly.”

Questioned by cm_msel for the Respondent, he said:-

“When Superintendent Bowring heard that Applicant had
sent away the Turkish auxiliary policemen and locked up
the station at Ypsonas, he became very angry. He said
that he would do away with him.”

Later on he says:-
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“The Applicant, had he not resigned, he would have been
dismissed from the police; he had no chance. That is
why [ advised him to resign himself.

.........................................................................................

“1 do not know if Mr. Hassabis knew better the inten-
tions of Mr. Bowring towards Applicant, but 1 knew them.
1 do not know what was his relationship with the British
superintendent at the time.

As 1 was the section commander of the area, Mr.
Bowring told me frankly that he was going to do away
with Applicant, i.e. to dismiss him from the police.”

I would like to add at this stage, that the evidence of this
officer who was directly connected with EOKA, must have
weighed a lot in the mind of the trial Court in reaching its
decision that the Applicant decided to retire because of the
very difficult situation in which he found himself due to his
connection with the liberation struggle.

As it appears, on December 15, 1967, the council informed
the Applicant by a letter, exhibit 1, that he was not an “‘entitled
officer” within the provisions of Law 48/61. It reads:-

«’'Ev oytorl mpds 1o afrnud oos dmws &mokaraotabiiTe
Suvdpel Tédv TpoPiiyewy Tou Nopou 48 Tou 1961, Exw ThHY
Tiptyy v ods mAnpogopricw 8Tt 16 ZupPoliiov Exel deTdoe
&k viou Thv aitnolv cag Umd TO @&s Shwv TEV oToIyEicov
Tév UToPAnBévTav Up' Gpdv Eyyphews | Tpogopikdds G
kol Ekeiveov T& Smoia etéfnoav dvodmiov Tou "AvwTdTou
AikaoTrpiov kol &mepbdoiosy  dpogavey dmws  dwoppiyn
méhw TO &v Adyw oitnud cos Sk Tous Eifis Adyous:

1. *Exouev aoff 811 ai SpacTnpidtnTes fifkad tvépysiad
oas kaTd Thv Tepiofov &md Tis Ing “AmwpiAlou 1955, kai
péxpt s 31ns AskeuPpiov, 1955, fuepopnlas Tis dpummpe-
THoews cas Btv SdvavTon v Becopnfioly ¢ ouppetoxdy duéacss
i dupéocwos eis TOv "AmereubepraTikdy "Aydva & dmoios dietr-
yero Umd Tfis EOKA. ’Ewloms 8iv &yer dmoleaydfi S 1
TéTe "Amoiokn) KuPépimots elixe AdPer yviow Tév BpaoTtn-
ploThTwy f Evepyaidv gog Gx O loyuplouds oas.

2. Aiv Eyousv meioBf] 6T ) ToTe ‘Amowioxkn KuPépimois
ginoknowy olawbfimote Tisow Bid vad ofs avaykdon va

UtopddnTe aitnow v 20ny Alyolotou, 1955, B’ dputr-
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pérnow bl ouvtdta. Ewions §) & pépous Tiis ToTe KuPeput}-
o &dmoBoy) Tiis TapakAnoews oos Biv SlvaTon wi &robobi)
gl ToArTIKOUS Adyous. ‘

3. Thorevopev &t oroPoldcws UmePddete aitrow Tpds
dgurtnpEtniow kol #) ToTE KuPiprnois demedéybn Tthy mopd-
KAnotv oos kal dpuTRpeTHTaTE CUNPOVWS TGV TTpovoLdY Tou
£8. 8(1) xal TV &AAwv Tpovardy Tou Trepi Zuvrdiews Nopou
Keg. 311,

4, OUrw 1o Zuppolhiov karéAntey eis 10 oupmépoaopa 611
Stv doumnpeTnoaTe dvoykaoTikéds kol dmokAeioTiéds K
Adywv mohiTikGY ARG EE iBlas TpooToPoviias kal ouvettds
Btv kéktnode Ty {8i1dTnTa ToU Sikonopévou UrahAniov dis
kabapdis mpoebiopileTan Umd Tou "Apfpou 2 Tou Népou 48
Tou 1961.» '

On February 26, 1968, Applicant made the present recourse.

The opposition was filed on April 13, 1968, and the hearing.

of the case started on November 18, 1968.

The main contention of counsel for the Applicant, was that
the decision of the council that the Applicant was not an
“entitled officer” was null and void because, in re-examining
the case, it has failed to carry out a proper or sufficient inquiry
by calling to hear the Applicant and his witnesses; and because
it has failed to comply with the directions of the trial Court
in the case No. 28/66..

I consider it pertinent to state what is required of a tribunal
when conducting an inquiry: ‘In short, it is not required of
a tribunal to conduct itself as a Court or to conduct a trial.
Provided they act in good faith, they can obtain information
in any way they think best, always giving a fair opportunity
to those who are parties in the controversy for correcting or
contradicting any relevant statement prejudicial to their view
(per Lord Loreburn, L.C. in Board of Education v. Rice [1911]
A.C, 179 p. 182). However, the matter is now regulated by
statutory provision laying down the procedure to be followed
and as to how the council should conduct such inquiry in order
to decide, as to whether a person is an “‘entitled officer”.

Section 3 of Law 48/61 is in these terms in English:-

“3.(1) *“ There is established a.council consisting of three
members appointed by the Council of Ministers (out of
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whom one is designated as the Chairman of the Council)
which inquires into and decides as to whether a person
is an ‘entitled officer’.

3(2) The council regulates its procedure and all its
decisions are taken by majority vote.”

In my view, it would be observed from the wording of this
section, that the council was not bound in law to hear afresh
the Applicant and his witness Mr. Costas Efstathiou, or indeed,
any other witness, in the absence of an application by the
Applicant that he intended to place new evidence before them.
I would, therefore, dismiss this contention of Applicant’s
counsel,

Let us now consider the second contention of counsel, who
relies on a passage from the Judgment of Mr. Justice
Triantafyllides, particularly at pages 799-800.

1 would, however, before reading the relevant passage, like
to observe that the legal position in Greece appears to be,
according to Kyriakopoulos on the Greek Administrative Law,
4th ed. vol. III at p. 153, that the administration is bound to
comply with the decisions of the Greek Council of State. And,
in Cyprus, this principle has received a constitutional recogni-
tion and force. Para. 5 of Article 146 reads:-

“ Any decision given under paragraph 4 of this Article
shall be binding on all Courts and all organs or authorities
in the Republic and shall be given effect to and acted
upon by the organ or authority or person concerned.”

Now the Court had this to say:-

‘“ Lastly, I would like to observe that it would be advis-
able, where an officer’s personal file is not such as to
put the essential nature of the matter beyond doubt, and
where an Applicant for reinstatement tenders witnesses who
can give to the Respondent the full facts, that Respondent
should proceed to examine such witnesses in order to
make its inquiry as full as possible; it is, of course, a
matter for the Respondent to regulate its own proceedings
in each specific case as it may deem best.

In this particular case, in view of the comment made,
as aforesaid, when the resignation of the Applicant was
forwarded (exhibit 3a), and bearing also in mind that
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Applicant did invite the Respondent’s attention to the
existence of certain material evidence (see exhibit 2), 1
think that it was not proper to regard the formal
documents in Applicant’s personal files (exhibits 10a &
10b) as telling the whole story; in view of Respondent’s
. failure to call before it the witnesses suggested by the
Applicant—and particularly Mr. Efstathiou—I would con-
sider annulling the sub judice decision of Respondent as
being defective due to lack of proper inquiry on the part
of Respondent; I need not, however, go as far, since I
have already annulled such-decision on the ground of
misconception of facts as explained earlier in this
judgment.” ' ‘

With the greatest respect to counsel’'s argument, 1 hold a
different view on this issue. It would be observed, from the
passage 1 have just read, that the learned trial Judge, having
earlier annulled the sub judice decision of the Respondent
council, proceeded to make his own observations for the guid-
ance of the administration, and how to deal in future when
examining cases of that nature. Therefore, in my view, it
should not be taken that the Court was laying down any
directions to the council in this casé, particularly so, since the
evidence of the Applicant and his witness were already before
it when they started re-examining the case of the Applicant.
In the light of the conclusion I have just reached, T would
again dismiss the contention of counsel on this point.

The next point which arises is: Is the decision of the
Respondent council nu/l and void because it was acting under
a misconception of facts and of the law?

I consider it constructive to deal first with s. 2 of Law 48/61.
This section, which is the definition section, so far as relevant,
is in these terms in English:-

“ An ‘entitled officer’ means a public officer who at the
prescribed period — '

(a) was dismissed or whose services were terminated or

(b) having left from the public service was considered as
dismissed or

(c¢) retired compulsorily or

(d) was demoted; exclusively due to political reasons;
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‘Prescribed period’ means the period between the Ist
April, 1955, and the 19th February, 1959, both dates
inclusive; ‘Political reasons’ means every reason relating
to the real or presumed participation in or association
with a certain group or organization considered by the
then Government of the Colony of Cyprus as promoting
political objects or to the real or presumed participation
directly or indirectly in activities considered by such
Government as instigated by political motives.”

It is not in doubt that the purpose of the law was to give
redress to all those public officers who have suffered during
the liberation struggle. But the onus remains on the Applicant
to satisfy the council that he has retired from the Service
compulsorily—admittedly not in the narrow technical sense of
Section 8 of the Pensions Law Cap. 31l—because of pressure
or compulsion put on such officer by the then Colonial
Authorities, and that such compulsion was put on a public
officer exclusively for political reasons.

With regard to the question whether or not the council has
been acting under a misconception of facts, 1 propose reading
some extracts from the reasoned decision of the council dated
11th October, 1967.

*In the present case, the members do not disbelieve that
Applicant must have been a sympathiser of EOKA but,
at the same time, are convinced that Applicant’s activities
did not amount to a direct or indirect participation in the
liberation struggle, and the then Government had neither
formed such a view in respect of Applicant nor suspected
him that he did so. No clear evidence has been given
in this respect and moreover, no indications were observed
that pressure was brought upon him to retire. The then
Government could retire him on pension under Section
8(1) of Cap. 311 without any difficulty. Of course, if the
Government had concrete evidence for misconduct etc.
would dismiss him......”.

" Later on, they had this to say:-

“The council had also knowledge of the advice given to
Applicant by the then Inspector of Police Costas Efstathiou.
The council could not either confirm or refute the said
statement and whatever this was, did not deem it to be
- in favour of the Applicant and in:;any event it did not
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reinforce. the, Applicant’s. position within: the meaning of
and requisites of the provision of the law. :That civil
servants run the risk of dismissal or detention, or punish-
ment for their nationalistic beliefs and activities, had not
escaped the attention of the council. The law, however,
was not and is not to be construed to reinstate those who
left their posts on the mere guess of their own, for reasons
which then suited them, and irresponsible advices. In
connection with Mr. Efstathiou’s statement it must be
added here that Mr. H. K. Bowring, District Commander,
arrived at Limassol in the middle of September, 1955, to

_ replace Mr. Hassapis and officially he took -over the
District on 1.10.55, after the lapse of a good time from
the date on which Applicant exercised his option and the
date on which he was allowed to retire, and in effect,
during the time the Applicant was enjoying his long leave
prior to retirement on 31.12.55. This being so, we cannot
but think that Applicant must have been a victim of his
own misconceptions and miscalculations.

The council maintained, and still maintains, that Appli-
cant’s retirement on pension was not the result of exclusive
political reasons. The political situation may have induced
him to elect to leave the service and he took the decision
having in his mind the 1mmed|ate and concrete benefits
avallable to him.”

I would like to reiterate once again what has been said in
a number of cases, that the evaluation of the evidence remains
the province of the council, and that the Court, in reviewing
the determination of the council, would not interfere if there
was any cvidence on which the council could reasonably have
come to the conclusion to which they did. If, on thé other
hand, there was no evidence upon which they could reasonably
have arrived at that conclusion or they have misconceived
the effect of the facts before them, or they misdirected them-
selves on the question of the law, then their dec151on can be
reviewed by this Court

Having had the advantage. of perusing carefully all the
material before me, and after having reviewed the determination
of the council, T have reached the view that it was acting under
a misconception of the .real facts, that..the-activities of .the
Applicant did not amount to" a direct or indirect participation
in the liberation struggle;.- and that-there was no clear evidence
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that the then Government had neither formed such a view nor
suspected the Applicant; and that pressure was brought upon
the Applicant to retire.

As it has been already said, the Applicant, who was until
that time a good policeman, had decided to retire because of
the very difficult situation in which he found himself due to
his connection with the liberation struggle. He was not only
a sympathiser, but he has gone much further in order to help
the struggle against the Colonial Government; further more,
there is the undisputed evidence to that effect and, therefore,
his retirement cannot by any standard be described as being a
normal retirement. The mere fact that the Applicant, having
taken the advice of his immediate superior, has retired with
benefits, does not in any way retract from the fact that had
it not been for the political events prevailing at that time, he
would not have thought of retiring from the service.

1 would like to add, that it must not be lost sight of the
fact, that the evidence of Mr. Costas Efstathiou remains before
the council and this Court unchallenged. In my view, the
evidence of this officer who was also an active member of
EOKA, supports the reasonable conclusion that the Applicant
took an active participation in the liberation struggle;
particularly so, because of his daring stand when he tore the
list prepared by the British police; and as a result he saved
those persons who were hiding guns from arrest and other
unpleasant consequences. The evidence, further shows in a
most positive way, that the advice given to the Applicant was
not of an irresponsible nature; but it was given as a result
of the psychological pressure exercised by Mr. Bowring, a
superior officer, and that it was intended to reach the Applicant
in order to compel him to retire from the force. That this
was so, became very clear because the Applicant’s normal date
of retirement would have been some time in 1960, and as a
result of that pressure he was forced to retire from the police
five years earlier. 1 have no doubt at all that although the
reasons given by the Applicant in his application for retirement,
that it was due to excessive fatigue, nevertherless the truth
remains that he has retired from the police force exclusively
for political reasons and as a result of pressure put upon him
by the Authorities. If I need repeat myself again, the evidence
of Mr. Efstathiou, made it very clear that the Applicant was
suspected by the Authorities, and Mr. Efstathiou was told in
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s0 many words by Mr. Bowring that he was going to dismiss
the Applicant from the police; thus, indirectly putting pressure
upeon the Applicant to retire due exclusively to political reasons.

For the reasons | have endeavoured to advance, and in the
light of all the material before me, I am of the view that the
council was acting under a misconception of the law, and that
this has been responsible for its determination. [ would,
therefore, accept the submission of counsel for the Applicant
and reverse the decision of the council that the Applicant was
not an ‘“‘entitled officer” within the provisions of the law,
because from the whole evidence before them the only true
and reasonable conclusion contradicts the determination of the
coungcil.

In the light of my finding,.1 am of the view that the decision
of the council was taken contrary to the provisions of the
constitution and of the law and was made in abuse of powers
and is, therefore, null and void and of no effect whatsoever.
With regard to costs, I have decided to award in favour of
the Applicant an amount of £15.000 only. .

Sub judice decision annulled;
order for costs as aforesaid.
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