-
\ [Lotzou, J.]

\
IN THE MATTER OF ARTICLE 146 OF THE
CONSTITUTION > '

SIMOS PILATSIS,
B Applicant,
+ and

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF EDUCATION AND ANOTHER,
' Respondents.

{Case No. 242/66).

Public Officers—Elementary school-teachers—Transfer— Discipli-
nary Transfer—Rule applicable in case of doubt whether transfer

is based on disciplinary grounds or noi—In case of such doubt

the transfer must be treated as being disciplinary in order
to afford the public officer concerned the safeguards ensured
10 him through the appropriate procedure applicable to dis-
ciplinary matters—And in the present case the transfer com-
plained of ought to be so treated as being disciplinary and
has to be annulled because the Applicant was not given the
opportunity to defend himself and, thus, was denied the minimum
rights safeguarded by Article 12 of the Constitution and the
rules of natural justice.

Elementary Education—Elementary school-teachers—Transfer ef-
Jfected by decision taken by the Committee of Educational
Service through a procedure contravening Article 12 of the Con-
stitution and the rules of natural justice. -

Transfer—Transfer of public officers— Whether transfer is discipli-
nary or not—Rule applicable in case of doubt—Article 12
of the Constitution—The rules of natural justice—See above
under Public Officers; Elementary Education.

Natural Justice— Rules of natural justice must be applied 1o transfers
of public officers effected on disciplinary grounds—See, also,
above.

Disciplinary Offence—Disciplinary transfer—Rules applicable—
See above.

By this recourse under Article 146 of the Constitution
the Applicant, an elementary school-teacher, challenges the

decision of the Committee of Educational Service (Respondent
2) whereby he was transferred from Morphou to Famagusta,

707

1968
Dec. 13
Smmos PILATSIS
v
REPUBLIC
{MINISTER OF
EDUCATION
AND ANOTHER)



1968
Dec. 13
SMos PILATSIS
V.
REPUBLIC
{MINISTER OF
EDUCATION
AND ANOTHER)

On the facts of this case the Court found that this was
clearly a disciplinary transfer disguised as a transfer on edu-
cational grounds. But even if there was doubt left as to
whether the transfer in question was disciplinary or not,
the Court acting on the authority of Kalisperas and The
Republic, 1 R.S.C.C. 146, at p. 151 letter E, held that such
doubt must “‘be resolved by treating the transfer as disciplinary
in order to afford the public officer concerned the safeguards
ensured to him through the appropriate procedure applicable
to disciplinary matters” ( Kalisperas case ubi supra). Having
thus reached the conclusion that the sub judice transfer should
be treated as disciplinary, the Court proceeded to annul
the decision complained of on the ground that the procedure
followed by the Respondent Committee in arriving at it
was clearly not in conformity with well established principles
of natural justice, because the Applicant was never given
the opportunity to defend himself and far from being allowed
to examine the persons who gave information against him
he, quite obviously, was not informed and was not aware
what each of ‘those persons had stated against him and he
never had a chance to explain his case to the Committee
in person (Cf. Haros and The Republic, 4 R.5.C.C. 39,
at p. 44, and Article 12 of the Constitution).

Sub judice decision annulled.
No order as to costs.

Cases referred to:

Kalisperas and The Republic, 3 R.S.C.C.146, at p. 151 letter
E, applied;

Haros and The Republic, 4 R.5.C.C. 39, at p. 44, applied.

The facts sufficiently appear in the Judgment of the Court.

Recourse,

Recourse against the decision of Respondent 2, the Com-
mittee of Educational Service, to transfer Applicant from
Morphou to Famagusta.

Chr. Artemides and A. Triamafyllides, for the Applicant.
G. Tornaritis, for the Respondent.
Cur. adv. vult.
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The following Judgment was delivered by:

Loizou, J.: By this recourse the Applicant challenges
the validity of the decision of the Committee of Educational
Service to have him transferred from Morphou to Famagusta
and seeks a declaration that such decision and transfer are
null and void and of no effect whatsoever.

The Applicant is an elementary school-teacher and until
August, 1966, he was posted at Morphou. By the decision
complained of he was transferred to Famagusta. The reasons
for the transfer appear in the letter dated 2nd August, 1966,
(exhibir 2), by means of which the Committee’s decision
was conveyed to him, which reads as follows:

«Kowotroieiton Uuiv ) kdrwh dmdpacis THs "Emrrporiis
"ExmenBeuTikfis ‘Ymnpealas 26/7/1966:

‘Zipos TInAdrons:

‘H ‘Emtporrty AaPolca U Syel EkBeow ToU
*Ymoupysiou TTanBelas, ko’ fiv 6 &v Adyw Ei18&okohos
Bix Tiis &v yéve ouptrepipopds Tou ovveTéheoev elg
0 va mopeinynfouv of oxéoeis Tou ped’ Evds Thw
yuvankeloov pehédv Tou Zuvbéopov Moviwy, dmogpaolles
Smes, xaTdmw THS Snwoupynleions kaTaoTdoEws,
uetaTef] olros &k Moppou.™

The report of the Ministry of Education to which reference
is made in the above decision is part of exhibit 4 (this exhibit
comprises seven documents which, for the sake of convenience,
[ have marked 4A-4G; the report in question is marked
exhibit 4E) and is a confidential letter dated the 14th July,
1966, addressed to the Head of Elementary Education by
Mr. A. D. Christodoulides an Inspector of Elementary Edu-
cation, This letter is in fact a report on an investigation
carried out by this Inspector at the request of the Head of
Elementary Education in consequence of an accusation made
against the Applicant by the President of the School Commit-
tee of Morphou dated 6th July, 1966. This is exhibit 4A
and it reads as follows:-

«'Bvnige k. Tunpatépya,

Al kupicn ‘Ayvi) BaciheidBou kai Advia @. XpioTopibou,
uEAn Tou ZupPouriov [ovwv ToU Appevaywyeiov, ué
TropexdAecay va BiaPipdow xatayyeiiov Evoavtiov ToU
SiBaokdtou k. Zipou TInAA&Toun.
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Zuppdves mpos Tous laxuplopous Twv & k. TTNAAGTOINS
Bié Tijs oupTEpIgopds Tou kad Té&Y U alrrou Siadibopéveov
ouveTiAeoey sls TO vd oxnuoTicli 1) fvtUmwols &M 1 k.
XptoTopiSou cuvbletal pet’ clTou EpwTikGs.

*H ZyoMxn "Egopeta, dg elvan puoikdy, drodiber peyddny
onuaoiav els THY karoayyeMlav Taltny kol Tapokeel
Yopds Omoxs Socete fvToAfiv var fpeuvnBi} Td TayUTepov.
‘H x. XpiotopiBou olWluyos ToU latpoU Tfis KM.E. «.
Qoipou XproTogibn Tdpa Siopbvel els TTevrayuiav, elvan
Tpbbupos Suws v EABn els Moppou Bid Tous oxorols
Tfis Epelvns.»

It appears from the report itself that the way the Applicant
is alleged to have contributed to the impression being formed
in the village that he had love relations with the lady in quest-
ion was by going round the village with her for the purpose
of selling tickets for a cinematograph performance in aid
of the poor students of the school, by taking her in his car
to and from the meetings of the parents’ committee at the
school and by speaking and referring to her by her christian
name and without using the word “Mrs.”.

It also appears that the Inspector who carried out the
investigation interviewed eleven persons from whom he
sought information and evidence regarding the case. The
eleventh person on the list of the persons interviewed is
“the accused Mr. S. Pilatsis”. It is clear that the Inspector
interviewed the various persons in private and in the absence
of the Applicant. In fact he quite clearly states (at para.
2 of the report) that some of his informers did not wish the
information divulged by them to be connected with their
names, the matter being a delicate one, as he puts it, and
for this reason he does not disclose what information each
of the persons interviewed has given him. In his report
he gives a summary of the information collected by him
and at para. 7 he says this: “From his whole behaviour
Mrs. Christofidou is of the opinion that the object of Mr.
Pilatsis was not in fact to have a love affair with her, but
to create the impression among the public in the village
that he had love relations with her, for the purpose of exalting,
as he may have thought, his own personal prestige. | am
in complete agreement—the Inspector goes on to say—
with this view especially in view of the fact that 1 know the
character of Mr. Pilatsis”. At paragraph 9 of the report
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the Inspector says that the case probably cannot be examined
by the disciplinary board, because at least three vital witnesses
would not like to testify before the Committee or before
a Court, but he goes on to suggest that the case be examined
on the basis of his report; and in the last paragraph of the
report he suggests that apart from any other measures the
Applicant shouid be transferred forthwith from Morphou,
for educational reasons, because, irrespective of the degree
of his guilt, his further stay at Morphou would injure the
smooth functioning of the school in view or the rumours
that had spread in the village.

By his letter dated the 21st July, 1966, (exhibit 4F), addressed
to the President and Members of the Committee of Education-
al Service the Head of Elementary Education informs them
that the Applicant has by his conduct contributed to his

relations with one of the women members of the Parents’ .

Committee to be misunderstood and goes on to suggest
that in the circumstances Applicant’s transfer from Morphou
is necessary and that this view is also shared by the School
Commiittee.

On the 26th July, 1966, the Committee of Educational
Service decided, on the basis of the report, to transfer the
Applicant from Morphou; and this is the decision challenged
by this recourse.

The case was fought mainly on the issue of whether Appli-
cant’s transfer was based on disciplinary grounds. It was
contended on the part of the Applicant that the transfer
was clearly a disciplinary one and that in any case on the
authority of Kalisperas and The Republic, 3 R.S.C.C. p. 146
in case of doubt as to the nature of the transfer such doubt
ought to be resolved by treating the transfer as being discipli-
nary.

On the part of the Respondent it was argued that the
decision of the Committee to transfer the Applicant was
not of a disciplinary nature but was based on educational
grounds. If the matter was of a disciplinary nature, learned
counsel argued, the Applicant would have been charged
under the 1962 Discipline Regulations (decision of the Greek
Communal Chamber No. 13/62) but the Committee did
not do so because it did not consider this a disciplinary trans-
fer.

There seems to be some confusion about these Discipline
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Regulations. They were made under Law 7/60 (which was
published in the Gazette of the 11th January, 1961). When
Law 8/63 of the Greek Communal Chamber was enacted,
it repealed section 10 of Law 7/60 (as set out in section 2
of Law 6/62) which is the section by virtue of which, inter
alia, the Disciplinary Board was set up, but the Discipline
Regulations were saved. Finally Law 12/65 repealed al-
together Law 7/60 (see item 5 of the first Schedule to Law
12/65) and by virtue of section 7(2) thereof the Committee
of Educational Service was constituted; the functions of
this Committee are set out in sub-section (3) of the same
section and they include the appointment, classification,
establishment, promotion, transfer, secondment, posting and
retirement of Inspectors of Education, schoolmasters and
teachers and the exercise of disciplinary control over them
including power to dismiss. Quite clearly then after the
enactment of Law 12/65 the Committee of Educational
Service was vested with the exercise of disciplinary control
over teachers. But the question of whether the Discipline
Regulations were or were not applicable in the present case,
at the time, is only of academic interest really because, in
any case, the procedure laid down thereunder was not follow-
ed.

As stated earlier on the first issue that falls for consideration
in the present case is whether Applicant’s transfer was made
on disciplinary grounds.

It is interesting to quote a passage from Kalisperas and
The Republic (supra) on this issue; the passage occurs at
p. 151 letter E and runs as follows:

“It is, of course, possible for transfers to be made, in
varying degrees both for reasons of misconduct and
other recasons at the same time. In such cases it may
not always be easy to draw the line between disciplinary
and other transfers. The test to be applied in such
cases is to ascertain the essential nature and predominant
purpose of the particular transfer. In case of doubt
whether a transfer is disciplinary or not then such doubt
ought to be resolved by treating the transfer in question
as being disciplinary in order to afford the public officer
concerned the safeguards ensured to him through the
appropriate procedure applicable to disciplinary matters”.

Turning now to the present case; here we have a school-
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teacher who, it is alleged, has deliberately brought about
a situation which has exposed a married woman and brought
into disgrace both himself and the school where he was posted
to such an extent that it was thought necessary to have him
transferred, as otherwise the smooth functioning of the
school would be seriously injured.

It seems to me that in the light of all the circumstances
this is clearly a disciplinary transfer disguised as a transfer
on educational grounds mainly because, due to the unwilling-
ness of vital witnesses to testify, there was no evidence to
support disciplinary measures against the Applicant. But
in any case, whichever way one looks at the case, it cannot
in my view be said that the question whether the transfer
was disciplinary or not can in any way be considered to
be free from doubt and that, therefore, it should be treated
as disciplinary.

Having reached this conclusion it now remains to consider
whether the procedure followed by the Committee in arriving
at the decision challenged by this recourse was in conformity
with well established principles of natural justice.

It is quite clear from the minutes of the meeting of the
Committee (exhibit 4G) that it relied merely on the confidential
report (exhibit 4E) and acted on the recommendations made
therein. Although a question of credibility was in issue,
in view of the fact that the Applicant denies in his report
exhibit 3 that he had deliberately or intentionally caused
the “misunderstanding” as a result of which he was transfer-
red, the Committee, which only had competence, under
the law, to deal with the matter, never saw any of the persons
who gave information to the Inspector who prepared the
report, or the Applicant; and in fact it does appear that
they were not even aware what information each of those
persons gave. Furthermore, it is quite clear that the Appli-
cant was never given an adequate opportunity to defend
himself and far from being allowed to examine the persons
who gave information against him he, quite obviously, was
not informed and was not aware what each of those persons
had stated against him and he never had a chance to explain
his case to the Committee in person.

In view of the foregoing, it is, to my mind, quite clear that
the decision to transfer the Applicant was arrived at through
a procedure which denied the Applicant the minimum rights
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safeguarded by Article 12 of the Constitution, the provisions
of which have been held to be applicable to offences in general
{see Haros and The Republic, 4 RS.C.C. p. 39 at p. 44),
and which was contrary to the rules of natural justice and
has to be declared to be nul/i and void and of no effect what-
soever.

In all the circumstances 1 have decided to make #o order
as to costs.

Order in terms.
No order as to costs.
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