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THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
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{Case No. 324/66).

Public Officers—Dismissal from the service—Dismissal with re-

trospective effect—The principle against retrospectivity—
Exceptions—In the present case the decision complained of
is outside those exceptions—It offends, therefore against
the rule of non-retrospectivity of administrative acts—Ter-
mination of Applicant’s appointment—In the circumstances
the matter was of a disciplinary nature—Therefore, the
relevant proceedings before the Public Service Commission
were rightly treated as disciplinary proceedings, governed
by the rules of natural justice—Public Service Commission
—Defective constitution of the said Commission due to vacan-
cies—Invalidity of a decision taken by a collective organ not
properly constituted as aforesaid—Cf. the Public Service
Commission ( Temporary Provisions) Law, 1965, (Law No.
72 of 1965), section §.

Public Service—See above and herchelow.

Public Service Commission—Defective quorum— Defective con-

stitution due to vacancies—Requirement that a collective
organ should be properly constituted—V acancies—Cf. Arti-
cle 124.1 of the Constitution—Cf. Law No. 72 of 1965,
section §, supra—>See, also, above and herebelow.

Administrative Law—Collective organs—Rule that a collective

organ should be properly constituted, otherwise it cannot
validly function and its decisions are void ab initio—Vacan-
cies—Effect—See also above.

Collective organs—Praper constitution—V acancies—Effect—See

above.
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above.

Retrospectivity—Rule apainst retrospectivity of administrative
acts—Exceptions—See above.

\Natural Jjustice—Principles of—Applicable to disciplinary pro-

ceedings—See, also, above under Public Officers.
!

Public Service—General Orders—Not laws for the purposes
‘ of Article 188 of the Constitution—Provisions being of a

purely administrative or procedural nature, are, in a sense,
\ kept alive by administrative practice.

General Orders—See under Public Service immediately above.
Vacancies—Vacancies in a collective organ—Effect—-See above.

Disciplinary proceedings—When an inquiry before the Public
Service Commission is of a disciplinary nature—See, also,
above under Public Officers.

In this recourse under Article 146 of the Constitution
the Applicant challenges the validity of the decision of the
Respondent Public Service Commission dated the 7th
October, 1966 (and communicated to him on the 19th
October 1g66), terminating Applicant’s probationary ap-
pointment as an Accounting Officer, 2nd Grade, , Treasury
Department, with retrospective effect i.e. with effect from
December 6, 1964.

The salient facts of the case are very shortly as follows:
On September 14, 1964 the Public Service Commission
decided to terminate Applicant’s aforesaid appointment
as from December 6, 1964 on account of inefficiency,
incomptetence and untrustworthiness. The Applicant fee-
ling aggrieved filed a recourse No. 146/64 against his said
dismissal; Judgment was delivered on May 24, 1966 (see
Hadjigeorghiou and The Republic, (1966) 3 C.L.R. 504)
annulling the decision complained of, on the sole ground
that it “‘was taken by the Respondent Public Service Com-
mission meeting without a proper quorum; and as a re-
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sult such Commission “was not properly constituted at
the material time. Whether or not the Commission at
the material time, was, also, not properly constituted for
reasons other than lack of quorum is a question which
does not need to be decided in this case and 1 need leave
it open” (See supra at p. §11).

It was, indeed, a common ground in that case No. 146/
64 that there were only five members of the Commission
present when the decision of the 14th September, 1964,
to terminate Applicant’s appointment was taken, because
two of the seven Greek members’ seats had already been
vacated earlier, one through death and the other through
resignation, and there had not been participation of the
three Turkish members since December, 1963. (Cf.
Article 124.1 of the Constitution).

On October 7, 1966, the Public Service Commission
met and for the same reasons as aforesatd reached their
new decision to terminate Applicant’s appointment with
effect from the 6th December 1964.

It was argued by counsel for the Applicant, inter alia, that
(a) there has been a violation of the principles of natural
justice, (b} in any case, the Respondent in taking a deci-
sion with retrospective effect acted contrary to well settled
principles of administrative law.

In annulling partly the sub-judice decision i.e. only in
so far as its retrospective effect is concerned, the Court:-

Held, (1). In my view the Respondent Commission
rightly treated the proceedings before it as being of a di-
sciplinary nature. But on the material before me the
Commission fully complied with the principles of natural
justice by afording the Applicant the safeguards ensured
to him by the procedure applicable to disciplinary matters.

(2) On the other hand, on the evidence adduced, I
am of the opinion that in the circumstances it was reasona-
bly open to the Respondent Commission to reach the de-
cision it reached on October 7, 1966, to terminate the servi-
ces of the Applicant.

(3) But, in the absence of legislation, the decision com-
plained of could not, in my view, be made retrospective
for the following reasons:-
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(ea) The well established principle in administrative
faw is that as a rule administrative acts cannot validly
be given retrospective effect, subject to certain well recog-
nised exceptions, (See Kyriakopoulos, on Greek Admini-
_strative Law, 4th edition, Vol. 2 p. qo0; Stasinopouloes
on the Law of Administrative Acts 1951 p. 370; Conclu-
sions from the Jurisprudence of the Greek Council of
State 1929—1959 at p. 197 and the decisions of the Council
of State quoted).

(b} The aforesaid exceptions to the general rule against
retrospectivity may be summarised as follows:

“On the annulment of an administrative act by the Council
of State for formal reasons, for example for lack or insuf-
ficiency of reasoning or for defective constitution of a col-
lective organ, the results of the new act since it relates to
the same subject— matter as the annulled one and once
it is decided within reasonable time from the original one
and on the basis of the same facts and law, i can relate
back to the time of the original act (see decisions 551, 1691/
1952, 543, 1016/54)". (Vide conclusions from the Juris-
prudence of the Greek Council of State 1929-1959 p.

197)-

(¢} Going through the record, and relying on the au-
thority of Theofylactou and The Republic, (1966) 3 C.L.R.
8o1 1 find that at the material time (i.e. on September 14,
1964 when the Public Service Commission originally de-
cided to dismiss the Applicant with effect from the 6th
December, 1964) the Public Service Commission was
not properly constituted, and, therefore, could not function
validly due to the existence of the two vacancies referred
to in the Judgment of the Court annulling the first decision
of the Commission (see HadjiGeorghiou and The Republic,
(1966) 3 C.L.R. 504). The aforesaid first decision of the
14th September 1964 to terminate the service of the Ap-
plicant was taken contrary to law and to the Constitution.
In my opinion such decision is, for reasons cf substance
and not for merely formal ones, a complete nullity, contra-
ry to law and void ab imitio.

(d} Consequently, upon the principles set out here-
- above the mew decision of the Respondent Commission
dated the 7th October, 1966, the subject matter of the pre-
sent recourse, to dismiss the Applicant from the service,
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is clearly outside the exceptions to the general rule against
retrospectivity and, therefore, it could not have been given
retrospective effect i.e. from the 6th December 1964,
which is the date prescribed by their first decision of the
14th September 1964 (supra). It should be noted at
this stage that section § of the Public Service Comur.ission
(Temporary Provisions) Law 1965 (Law No. 72 of 1965)
has not cured the defect which vitiated the Respondent’s
aforesaid decision (See Theophylactou and the Repubiic,

supra).

fe) 1 would like further to add that, even if I were to
take the view that the original decision of the Respondent
(that of the 14th September, 1964, supra) was invalid for
only formal reasons, I would still have reached the same
conclusion, because the decision complained of in the pre-
sent recourse was taken after the lapse of unreasonable
time from the original one.

(4) In the result the sub-judice decision of the 7th
October, 1g66, has to be annulled but as regards only
its retrospective effect; thus, the Applicant’s dismissal
will remain effective as from the date on which the relevant
decision was communicated to him, i.e. from October 19,
1966. (Principle laid down by Triantafyllides J. in Mor-
sis and The Republic, (1965) 3 C.L.R. 1 at p. 13, adopting
the decision of the Greek Council of State No. 160/33.

applied).

Cases referred to:

fladjiGeorghiou and The Republic, (1966) 3 C.L.R. 504;
Markoullides and The Republic, 3 R.S.C.C. 30, at p. 35;
Rex v. Gaskin (1799) 8 Term Rep. 209;

General Medical Council v. Spackman [1943] 2 All E.R.
337, at p. 340, per Viscount Simon L.C.;

Board of Education v. Rice [1911} A.C. 179, at p. 182,
per Lord Loreburn L.J.;

Kalisperas and The Republic, 3 R.S5.C.C. 146;
Pantelidou and The Republic, 4 R.S.C.C. 100;
Morsis and The Republic, 4 R.5.C.C. 133, at. p. 137;
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Kanda v. Government of Malaya [1962] A.C. 322, at p. 337;

Ridge v. Baldwin and Others [1964] A.C. 40, at p. 7g, per
Lord Reid;

Shareef v. Commissioner for Registration of Indian and
Pakistani Residents [1966] A.C. 47, at p. 60;

Dr. Loizides and Others and The Republic, 1 R.S.C.C. 107;
Kallouris and The Republic, 1964 C.L.R. 317 at p. 325;
Theophylactou and The Republic, (1966) 3 C.L.R. 8or;

Morsis and The Republic, (1965) 3 C.L.R. 1 at p. 13 per
Triantafyllides J,

Decisions of the Greek Council of State: 16035, 681/36,
55152, 1691[52, 543/54, 617/54, 1016/54 and 888/56.

Recourse.

Recourse against the decision of the Respondent Public
Service Commission terminating Applicant’s probationary
appointment, as an Accounting Officer, 2nd Grade, with
retrospective effect.

L. Papaphilippou, for the Applicant.
L. Loucaides, Counsel of the Republic, for the Respondent,

Cur. adv. vult.
The following'Judgment was delivered by:-

HapnanasTassiou, J.: In this recourse under Article 146
of the Constitution, the Applicant challenges the validity of
the decision of the Public Service Commission, made on
October 7, 1966, and communicated to him on October 19,
1966, by letter dated the 13th October, 1966.

The relevant facts are as follows:-

The Applicant was appointed in the public service of the
Republic, to the temporary post of Accounting Officer, 2nd
Grade, in the Treasury, on August 14, 1961. In April,
1962, he was appointed to the post he was already holding on
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an unestablished basis, and was put on probation for a period
of two years.

On April 4, 1964, exhibit 11, the Accountant-General
prepared a six monthly report from October 1, 1963 to April
30, 1963, regarding the work of the Applicant. He wrote
‘after the heading “service of Respondent — satisfactory”
and after the heading “‘Suitability for confirmation in due
course: Probationary period to be extended for six moaths.
Although, as certified above, his services during the period
covered by this report have been satisfactory, certain irre-
gularities in connection with his previous duties on Bank
Reconciliation for which there is evidence that they were
knowingly and intentionally made have been brought to
light. These irregularities are very serious and I wish to
consider the matter further before I can make a recommenda-
tion of his suitability for confirmation”. It would be ob-
served that the probationary period of the Applicant was
ending on March 31, 1964.

On June 4, 1964, the Accountant-General addressed a
letter to the Applicant, exhibit 14, which reads:

“T would like to bring to your notice that during the
period of your duty as an Accounting Officer responsible
for bank reconciliation work in the Accounts Branch,
you failed to carry out your duties conscientiously. It
appears that you purposely prepared statements pur-
portedly showing that the cash book balance of the
Government General Afc. was reconciled with the Otto-
man Bank statement for the same Afc. whereas you must
have known that in fact it was not so. In particular,
the mistakes shown in the attached statement were found
to have been made and 1 would like to have your expla-
nations on each item”.

As theie was no reply the Accountant-General wrote to
the Applicant on June 9, 1964, exhibit 16, requesting him to
submit his explanations not later than June 16, 1964.

On June 17, 1964, the Applicant replied and in his long
letter, exhibit 17, after trying to explain to the Accountant-
General what has happened to the various cheques, and
after dealing with the complaints with regard to his work,
he says:-

*“T very much regret for the discrepancies as regards
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the Reconciliation Statement which are due to the very
heavy duties 1 was.asked to perform. Believe me [
have not done this purposely and there was no infention
of stealing. This is partly due to a heavy pressute of
other accounting duties. Some mistakes were noticed
by me but under the impression that my inability to
effect the reconciliation might be against me I did not
pay much attention and no effort was made to trace
them.

I-hope that whatever mistakes or omissions on my
part will not be taken very seriously and | can assure
you that they will never happen again™.

It would be observed, that at the end of the letter of the
Applicant, a note appears to have been written by Mr. Stavros
Nathanael, who it is evident, wanted to assist the Applicant.
It reads:

It was a note by me as Accountant in charge of the
Exam. Section commending Mr. HjiGeorghiou's work
and initiative taken in persistently pursuing queries
raised in connection with the employment of unregs-
tered power-driven machinery by Government Depart-
ments or the engagement of machinery of lesser engine
capacity than that specified in the relative contracts™,

On July 10, 1964, the Commission wrote to the Applicant
and in their letter exhibit 20, after informing ‘the Applicant
that the Public Service Commission contemplated the termi-
nation of his probationary appointment, because of the irre-
gularities committed by him in connection with the prepara-
tion of Bank Reconciliation Statements, during his proba-
tionary period, had this to say:

“I am to request you to appear before the Commis-
sion on 20th July, 1964, at 9.30 a.m. in order to put
before the Commission any representations which you
may wish to make in connection with this matter”.

On Juiy 20, 1964, it appears from the minutes of the
Public Service Commission, exhibit 21. that the Applicant
appeared before them in person and, after the Chairman
explained to him the reasons of that meeting, he went oa to
say that the Commission would consider a number of
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mistakes committed by him, and it may decide to terminate
his probationary appointment, which meant that he may be
dismissed. The Applicant replied, that he fully understood
why he was before the Commission. He then went on to

say:

...... I was attached to the Stock Verification Section
and later to section A, Bank Reconciliation Branch.
This happened before I was appointed on probation.
When [ started work there was nobody to hand over
to me the accounts. 1 started wotk on my own and I
met some difficulties. It was at the time when the
Ottoman Bank employees went on strike and the Govern-
ment had to open a new account with the Bank of
Cyprus; thus there wete two Accounts — one with the
Ottoman Bank and one with the Bank of Cyprus.
Following the mixing up of the cheques by the respon-

" sible clerk, 1 sought the help of Mr. Dickran Tatarian

who helped me to sort them out. When I started work,
the bank reconciliation was in arrear by 1-2 months.
With the help of Mr. Tatarian we closed the accounts
of one month and then he went back to his woik, leaving
me working on my own. The number of cheques
issued every month total thousands and some of them
remain outstanding at the end of the month. [ had not
sufficient time to prepare a list showing which of the
cheques were outstanding. Previously, this woik had
been performed by two officers with the exception of
Mr. Mikellides who had done it for a time by himself.
In September, 1962, the Accounts Officer who was in
charge of the Crown Agents Accounts was absent and
this work was given to me. Because of this my own
work fell into arrear by about one month.

There are a number of cheques representing the same
amount of money and may be you may pass the wrong
cheque. It happened that some time the reconciliation
did not agree and I had to make it twice over again.
The Supervisor of Accounts has never come to offer
me any help. I think it is easier for somebody else to
find the mistakes. When the checking is carried out by
two persons one does the checking of the cheque Nos.
in the Register. T think in October, 1962, help was
given to me by those appointed on daily wages. I had
to trust the totals of the amount of the outstanding
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cheques. In December, 1962, when 1 was preparing the
reconciliation statement, a number of mistakes occurred
which had not come to my knowledge. A number of
outstanding cheques were not accounted for in the adding
machine. The reconciliation was effected in spite of
these mistakes by mere chance and without any effort
on my part to effect the reconciliation by entries.

In June, 1963, 1 was transferred to another section.
When the auditors audited the Reconciliation they
discovered the mistakes. In September, 1963, | was
transferred back to the Reconciliation Section to assist
the person entrusted with the reconciliation to discover
the mistakes. 1 cannot say whether the Reconciliation
Statements upto November, 1962, were found to be
correct. I took no interest in the statement for the
month of December, 1962. There were alse some
mistakes in the statement for December as discovered by
the auditors. [ want to mention to the Comumission
that 'a number of other officers made mistakes but a
chance was given to them to correct them. I request
the Commission to be lenient with me and glve me a
chance to 1mpr0ve

I have given a rather iong extract from the statement of the
Applicant, because these facts have been adopted by the

Applicant when he presented his case at the second meeting

conducted by the Commission on July 23, 1966.

On September 14, 1964, the Commission r.eachcd its de-
cision, exhibit 22. It reads:

“The Commuission is persuaded on the evidcnce before
it that the whole behaviour and action of this officer in
dealing with his work in preparing Bank Reconciliation
Statements, showed inefficiency, incompetence and be-
haviour which is tainted with untrustworthiness, trying
within his knowledge to faisify the accounts, and shows
that he is not a suitable officer for permanent retention
in the service. The Commission is unable to accept
his explanation about pressure of work. For these
reasons the Commission decided not to confirm Mr.
Hji Georghiou in his appointment and that his proba-
tionary appointment be terminated as from 6.12.64. Mr.
Hjt Georghiou should be granted any leave due to him
before that date. The Commission further noted that
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this officer has failed to pass the examinations in General
Orders and Financial Instructions required under the
terms of his appointment”.

On September 17, 1964, the Commission addressed a
letter to the Applicant, exhibit 8, informing him of their
decision not to confirm him and, that they terminated his
services in that post as from December 6, 1964,

On September 29, 1964, the Applicant wrote to the Com-
mission, exhibit 24, putting forward that he was never warned
either orally or in writing that he did not carry out his duties
satisfactorily. He then repeated what he had mentioned
earlier, and asked for a re-examination of his case and re-
consideration of their decision.

On October 21, 1964, the Commission replied to the
Applicant, exhibit 26, informing him that no reason existed
for reconsideration of their decision.

The Applicant feeling aggrieved filed a recourse No. 146/
64 on December 3, 1964; and Judgment was delivered on
May 24, 1966, exhibit 1, before me. Mr. Justice Trianta-
fyllides had this to say in his Judgment at p. 4:*

“It is common ground in this Case that there were
only five members of the Commission present when the
decision to terminate Applicant’s service was taken,
because two out of the seven Greek members’ seats
had already been vacated earlier, one through death
and the other through resignation, and there has not
been participation of Turkish members since December,
1963,

On the basis, therefore, of the view already adopted
by the aforesaid jurisprudence, I find that the decision
to terminate the service of Applicant was taken by the
Respondent Commission meeting without a proper
quorum; and as a result such Commission was not
properly constituted at the material time. Whether
or not the Commission at the material time, was, also,
not properly constituted for reasons other than lack of
quorum is a question which does not need to be decided
in this Case and I leave it open™.

*Note: Vide HadjiGeorghiou and The Republic, (1966) 3 C.L.R. 504 at
pp. 510-11,
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Later on, he says at p. 8:*

“In the light of all the foregoing the sub judice decision
of the Commission has to be declared null and void and
of no effect-whatsoever.

In the circumstances of this Case I do not think it
proper to express a view on any other of the issues raised
before me, because I do not wish to anticipate any
dectsion of the Commission which it may take on deal-
ing afresh with the matter. Of course, anything ad-
vanced before me may properly be placed before the
Commisston and be taken into account by it, so long as
it relates to facts existing when it came to reach its sub
Judice decision”.

Following the decision of the Supreme Court, the Com-
mission met on July 11, 1966, and decided to reconsider
whether or not Applicant’s probationary appointment should
be terminated, and invited the Applicant to appear before
them on July 25, 1966, in order to hear him further. On
July 25, 1966, the Applicant together with his counsel,
appeared before the Commission. Present at the meeting,
was also Mr. St. Nathanael appearing for the Accountant-
General. It appears from the minutes of that meeting, that
after the Chairman of the Commission had explained the
reasons of that meeting, he addressed the Applicant in these
terms:

“There are two ways in which we can proceed. Either
you may elect to accept now whatever you said at the
time when the Commission has considered your case,
whatever you said and your letters and everything that
is before the Commission together with the right to add
to it anything you like and bring any other evidence, or
to hear the whole case from the beginning which means
rather a waste of time. What do you prefer”?

Then counsel for the Applicant intervened, and asked for
a short adjournment; after advising his client, he stated that
his client was willing to adopt everything which was put
before the Commission at the meeting of July 20, 1964; and
be taken into consideration by the Commission to-day, with
the right to expand on it, and put before the Commission

Note: Vide HadjiGeorghiou and The Republic, (1966) 3 C.L.R. 504 at
p. 514
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any other suggestion. Then after counsel for the Applicant
has completed his address to the Commission, the Chairman
said:

“I understand that these are arguments on the evidence
given and the statements already made by Mr. Hji-
Georghiou on the 20th July, 1964. Otherwise 1 would
like Mr. HjiGeorghiou to make a statement himself™.

He then addressed the Applicant in these terms:

“Do you want to make any further statement to what
you have already stated on the 20th July, 19647

and as the Applicant 1eplied in the negative, the Chairman
went on:

“Have you any evidence to produce before the Commis-
sion 7"’

and as the Applicant replied again in the negative, the case
was adjourned for consideration and decision.

On October 7, 1966, the Commission met and reached
their decision. The minutes, exhibit 7, read as follows:

“It was proved beyond any doubt and admitted by
Mr. A. HjiGeorghiou, Accounting Officer, 2nd Grade,
that in the execution of his duties as a reconciliation
clerk finding himself in difficulty to reconcile the accounts
of the Bank of Cyprus with the accounts as shown in the
papers of the Treasury, he tried by falsification or faulty
entries and arrangement of the different accounts to
bring about the reconciliation required. He has done
this with easy conscious and with full knowledge without
considering the detrimental results of the actual state
of the accounts between the Bank and the Treasury.
His actions were in fact defeating the main purpose for
which these reconciliation processes were invented,
whereas he should ask for immediate advice and help
by referring the matter to his superiors, when found in
difficulty. He failed to do it.

The way he has dealt with this matter shows lack of
responsibility, efficiency and ability to carry out his
duties, qualifications which are mainly demanded by an
officer with responsibilities as those of Mr. A. Hji-
Georghiou.
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The Commission, after considering the above and
bearing in mind the seriousness of the actions of Mr.
HjiGeorghiou, decided not to confirm Mr. HjiGeorghiou
in his appointment and that his probationary appoint-
ment to the post of Accounting Officer, 2nd Grade, be
terminated w.e.f. 6.12.64.

The Commission before reaching the above decision,
has taken into consideration the alleged recommenda-
tion as to his efficiency given by his superior when he
was engaged on a different line in the Treasury but the
Commission considers that this cannot relieve him of
his serious responsibility for his actions under conside-
ration”.

On October 13, 1966, the Commission wrote to the Appli-
cant informing him of their decision not to confirm his
appointment and to terminate his probationary appoint-
ment as from December 6, 1964.

The Applicant finding himself aggiieved once again, because
of the decision of the Commission, communicated to him
by a letter dated October 13, 1966, filed the present recourse
on December 30, 1966, seeking the following relief:

“A) Declaration that the decision or act of the Res-
pondent contained in Exh. | attached hereto
and communicated to the Applicant on the 19th
October, 1966 is null and void and of no effect
whatsoever.

B) Deciaration that the decision or act of the Res-
pondent to terminate the appointment of the
Applicant in the Public Service of the Republic
of Cyprus retrospectively as from the 6.12.1964
is null and void and of no effect whatsoever.

C) Declaration that the appointment of the Applicant
in the Public Service of the Republic of Cyprus
should be confirmed as from the 6.12.1964.

The Opposition was filed on February 2, 1967, to the
effect that the decision to terminate Applicant’s appointment
in the public service of the Republic, complained of, was
properly taken after all relevant facts and circumstances
were taken into consideration,

The case came before me for hearing on October 9, 1967.
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The main argument of counsel for the Applicant, was that
the decision of the Commission to terminate the services of
the Applicant was mu/l and void, because the Commission
has failed to follow the accepted procedure governing dis-
missal of public officers; and because the Applicant failed to
follow the procedure laid down in the General Orders 1I/1.
26,27.

Counsel for the Respondent on the contrary has argued,
that the Commission in inquiring into the case of the Appli-
cant, in order to decide whether his appointment should be
confirm:d, was not bound to observe such procedure because
the inquiry was not of a disciplinaiy nature or control.

It is not in dispute, that the Commission in inquiring into
the case of the Applicant, has acted under the provisions of
para. 1 of Article 125 of the Constitution. The relevant
provisions read as follows:

“l. Save where other express provision is made in
this Constitution with respect to any matter set out in
this paragraph and subject to the provisions of any law
it shall be the duty of the Public Service Commission to
make the allocation of public offices between the two
Communities and to appoint, confirm, emplace on the
permanent or pensionable establishment, promote,
transfer, retire and exercise disciplinary control over,
including dismissal or removal from office of, public
officers”.

It would be observed, that the Commission, is not only
entitled but bound to exercise its competence under Article
125 and has a duty to inquire into the conduct of a public
officer concerned, in order to confirm him or terminate his
services. In the absence of any statutory provisions, laying
down the procedure to be followed and as to how it should
conduct such inquiry, the Commission could exercise and
perform its powers and duties provided for in the Constitu-
tion, as best as it could, and in accordance with the existing
principles of natural justice and administrative law.

As it has been said time after time in decided cases, the
Commission in exercising disciplinary control has to comply
with certain well-established principles of natural justice and
the accepted procedure governing dismissal of public officers.
See Andreas A. Markoullides and The Republic (P.S.C.},
3 RS.C.C.30atp. 35.
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The rules or principles of natural justice are usually ex-
pressed “that no man shall be judge in his own cause; and
both sides shall be heard or otherwise put audi alteram
partem, which principle Lord Kenyon C.J. referred to in
Rex v. Gaskin, 1799 8 Term Rep. 209, as one of the first
principles of justice. Furthermore the parties must have
due notice on when the tribunal will proceed with the inquiry;
and the accused person must have notice of what is accused
of. I would further add that the principles of natural justice
represent the forensic way of saying “fairplay”.

The tiend of the authorities — and I shall be citing recent
authorities in due course ~— is that in applying the rules of
natural justice there is no obligation on the tribunal to adopt
the regular forms of judicial procedure; it is sufficient if the
hearing is made in accordance with the principles of substan-
tial justice, and the duty is discharged by hearing evidence
viva voce or otherwise, vide General Medical Cowncil v.
Spackman, [1943] 2 All E.R. 337, per Viscount Simon L.C.
. atp. 340. 1nshort, it is not required of a tribuna! to conduct
itself as a Court or to conduct a trial. Provided they act in
good faith, they can obtain information in any way they think
best, always giving a fair opportunity to those who are parties
in the controversy for correcting or contradicting any rele-
vant statement prejudicial to their view (per Lord Loreburn
L.C. in Board of Education v. Rice {19111 A.C. 179 at p. 182).

1 shalt now proceed to deal with cases decided by the
Supieme Constitutional Court:

In Nicos Kalisperas and The Republic (P.5.C. and Another),
3 RS.C.C. 146 it was held—

“Where a transfer was about to be made both for
reasons of misconduct and for other reasons and the
line could not easily be drawn the rule to be applied
should be the essential nature and predominant purpose
of the particular transfer, cases of doubt being always

resolved by treating the transfer as one for disciplinary
reasons’’,

In Maro N. Pantelidou and The Republic (P.8.C.), 4 R.S8.C.C.
100, a decision directly in point, the Court held that—

“Inefficiency, as such, should not, in the absence of
any express provision to the contrary, be treated as a
disciplinary matter necessitating the giving of an oppor-
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tunity to the officer concerned to be heard before his
services were terminated, provided the decision by the
Public Service Commission to terminate such services
was taken after full examination of all relevant facts in
the matter; and where the termination of the setvices of
an officer in the public service was made both for reasons
of inefficiency and for misconduct and there was a doubt
as to the essential nature and the predominant reason
for such termination, as in the instant case, such doubt
should be resolved by treating such termination of
services as if it was for disciplinary reasons thus affording
the officer concerned the safeguards ensured to him by
the procedure applicable to disciplinary matters, even
though the 1eason for dismissing a public officer, might,
prima facie, be so overwhelming as to render it impro-
bable that anything would be forthcoming from him
which would render his dismissal unnecessary”.

In Stelios Morsis and The Republic (P.5.C.),4 R.S.C.C. 133
the Court had this to say at p. 137:

“This Court has already held that the Commission in
exercising disciplinary control ‘has to comply with
certain well-established principles of natural justice and
the accepted procedure governing dismissal of public
officers, because dismissal by the Commission is a matter
of public law and not of private law’ (vide Andreas A.
Markoullides and The Republic, (Public Service Com-
mission) 3 R.S.C.C. p. 30 at p. 35): that the rules of
natural justice ‘which also under Article 12 are made
applicable to offences in general, should be adhered to
in all cases of disciplinary control in the domain of
public law’ and that the procedure applicable in the parti-
cular matter must be applied subject to the said rules
(vide Nicolaos D. Haros and The Republic (Minister of
the Interior), 4 R.S8.C.C. p. 39 at p. 44); that ‘strict
adherence to the principle concerned is most essential,
in spite of the fact that such a course may occasionally
result in causing some delay and that the reasons for
dismissing a public officer may sometimes be, prima
Jfacie, so overwhelming as 1o render it improbable that
anything will be forthcoming from him which would
render his dismissal unnecessary’, (vide Maro N. Pante-
lidou and The Republic (Public Service Commission),
4 R.8.C.C. p. 100 at p. 106)".

342



Reverting back to English cases, in Kanda v. Govt. of 111195322
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“The rule against bias is one thing. The right to be (Pusic Service

heard is another. Those two rules are the essential ~ COMMISION)
characteristics of what is often called natural justice.
They are the twin pillars supporting it. The Romans
put them in the two maxims: Nemo judex in causa sua:
and Audi alteram partem. They have recently been
put in the two words, Impartiality and Faiiness. But
they are separate concepts and are governed by sep:yate
considerations. In the present case inspector Kanda
complained of a breach of the second. He said that
his constitutional right had been infringed. He had
been dismissed without being given a reasonablé oppor-
tunity of being heard.

If the right to be heard is to be a real right which is
worth anything, it must carry with it a right in the
accused man to know the case which is made against
him, He must know what evidence has been given
and what statements have been made affecting him:
and then he must be given a fair opportunity to cortect
or contradict them. This appears in all the cases from
the celebrated judgment of Lord Lorebuin L.C. in
Board of Education v. Rice ([1911] A.C. 179, 182) down
to the decision of their Lordships’ Board in Ceylon
University v. Fernando ([1960] 1 All E.R. 631, P.C.).
It follows, of course, that the judge or whoever has to
adjudicate must not hear evidence or receive repiesen-
tations from one side behind the back of the other. The
court will not inquire whether the evidence or represen-
tations did work to his prejudice. Sufficient that they
might do so. The court will not go into the likelihood
of prejudice. The risk of it is enough™.

Later on he has this to say at p. 338:

“Applying these principles, their Lordships are of
opinton that inspector Kanda was not in this case given
a reasonable opportunity of being heard. They find
themselves in agreement with the view expressed by
Rigby J. in these words: ‘In my view, the furnishing of
a copy of the findings of the board of inquiry to the ad-
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judicating officer appointed to hear the disciplinary
charges, coupled with the fact that no such copy was
furnished to the plaintiff, amounted to such a denial
of natural justice as to entitle this court to set aside those
proceedings on this ground. It amounted, in my view,
to a failure to afford the plaintiff a reasonable opportu-
nity of being heard in answer to the charge preferred
against him which resulted in his dismissal”.

In Ridge v. Baldwin & Others, [1964]) A.C. 40, Lord Reid
delivering his speech in the House of Lords, and after dealing
with the principles of natural justice, had this to say at p. 79:

“Next comes the question whether the respondents’
failure to follow the rules of natural justice on Maich 7,
was made good by the meeting of March 18. I do not
doubt that if an officer or body realizes that it has acted
hastily and reconsiders the whole matter afresh, after
affording to the person affected a proper opportunity
to present his case, then its later decision will be valid.
An example is De Verteuil's case, [1918] A.C. 557. But
here the appellant’s solicitor was not fully informed of
the charges against the appellant and the watch com-
mittee did not annul the decision which they had already
published and proceeded to make a new decision. In
my judgment what was done on that day was a very
inadequate substitute for a full rehearing. Even so
three members of the committee changed their minds
and it is impossible to say what the decision of the Com-
mittee would have been if there had been a full hearing
after disclosure to the appellant of the whole case against
him”’.

In Shareef v. Commissioner for Registration of Indian and
Pakistani Residents, [1966] A.C. 47, Lord Guest delivering
the judgment of their Lordships in the Privy Council had
this to say at p. 60:

“The deputy commissioner in fulfilling his duties
under the Act occupies an anomalous position. In
his position as a member of the executive he regulates
the investigation into the matters into which he con-
siders it his duty to inquire and as an officer of state he
must take such steps as he thinks necessary to ascertain
the truth. When conducting an inquiry under section
10, 13 or 14 he is acting in a semi-judicial capacity. In
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this capacity he is bound to observe the principles of
natural justice. In view of his dual position his respon-

sibility is increased to avoid any conduct which is con-.

trary to the rules of natural justice. These principles
have often been defined and it is only necessary to state
that they require that the party should be given fair
notice of the case made against him and that he should
be given adequate opportunity at the proper time to
meet the case against him (Ridge v. Baldwin)”.

The question, therefore is, has the Commission complied -

with the principles of natural justice or not? If the answer
to this question is in the negative, then 1 have no difficulty
at all to hold that disregard by the Commission of the prin-
ciples of natural justice amounts, in my view, to that, that its
decision is contrary to the Constitution and is void and of no
effect whatsoever.

it appears from the material placed before me that the
Commission having to enquire into the complaints by the
Accountant-General against the Applicant, both for charges
of inefficiency and of misconduct, quite rightly and piudently
in my view, the Commission treated such enquiry as being
of a disciplinary nature, affording the Applicant the safe-
guards ensured to him by the procedure applicable to dis-
ciplinary matters.

It would be observed, that the Commission, in compliance
with the principles of natural justice, had before it during
its second meeting the letter of the Accountant-General
addressed to the Applicant, dated June 4, 1964, together with
an attached statement showing ali the mistakes allegedly
made by the Applicant, the reply of the Applicant contained
in his long letter, exhibit 17, explaining what has actually
happened to the various cheques, as well as his mode of work.
The oral statement made by the Applicant on the facts of his
case before the Commission on July 20, 1964, and adopted
by him in his second statement; the oral defence submitted
by his counsel dealing, inter alia, also, with the point of the
faulty adding machine; and the statement of the Applicant
that he did not wish to call any evidence.

In these cicumstances, in my view, the Commission has
not failed to observe either any of the well-established prin-
ciples of natural justice or that they have not afforded the
Applicant every facility to meet the complaints against him;
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furthermore he was defended by counsel of his choice, After
going through the record, f am satisfied that he was given a
fair hearing. The Commission had before it, both docu-
mentary and oral evidence, given by the Applicant on both
occasions and was given at all times a reasonable opportu-
nity of being heard, and of correcting or contradicting the
case against him.

Having reached the conclusion, in view of all the material
before me including the evidence of Mr. Hardjiotis, that it
was reasonably open to the Commission to reach a decision
to terminate the services of the Applicant on QOctober 7, 1966,
I am of the opinion that the submission of counsel fails,
because it cannot be said that their decision is either contrary
to any of the provisions of the Constitution or of any law,
or was made in abuse of powers. 1 would, therefore, uphold
theii decision terminating the services of the Applicant.

With regard to the second complaint of counsel, that the
Applicant was not given all possible facilities for acquiring
knowledge of his duties, and that he was not under continual
and sympathetic observation and guidance, and that the head
of the department never warned the Applicant of any short-
comings during the period he was serving under probation,
I would like to make two observations: First, with regard
to the validity of the General Orders, the Supreme Consti-
tutional Court held in Dr. P. Loizides and Others and The
Republic (Council of Ministers), 1 R.S.C.C. 107, that the
General Orders were not laws for the purposes of Article
188 and, therefore, they ceased to exist upon the coming into
force of the Constitution. And, at p. 112, the Court pointed
out that it might be said that those provisions in the General
Orders which are of a purely administrative or proceduial
nature are, in a sense, kept alive, because the authorities
in that sphere by continuing to act upon them have thereby
adopted them since the 16th August, 1960, as established
practice.

Secondly, the attitude taken by the public officer contrary
to the interest of the service, and in contravention of his
duties, laid upon him by the terms of his appointment. He
carried out his duties in the most incompatible way. He
has, therefore, himself to blame for acting both to the detri-
ment of the service, and against his own personal interest.

In hiding his shortcomings and other irregularities during
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the execution of his duties, he acted, to say the least, most
irresponsibly, because as he put it, he was afraid that his
mistakes if found, would have been handicapping his chances
of confirmation.

‘ Having taken the view that the General Orders have no
longer the force of law, [ would also dismiss, this contention
of counsel for the Applicant.

Counse! for the Applicant has further contended, that the
decision "of the Commission made retrospectively as from
the date of their original decision, is contrary to the est-
ablished principles of administrative law; and furthermore
that the case in hand does not fall within the exceptions to
the general rule, because the original decision of the Com-
mission was a nullity due to lack of proper constitution.

Counsel for the Respondents on the other hand, has ai1gued
that as the decision of the Commission to teiminate the
Applicant’s services was based on the same facts, which led
to the original decision being annulled by this Court, their
second decision to dismiss the Applicant could be made
retrospective to the date of the first dismissal; and because
the original administrative act, being of the same content
would have taken effect had it not been annulled for formal
reasons only. He relied on the Decisions of the Greek
Council of State No. 1016/1954 and 617/1954.

1 would like at this stage to reiterate the principle that as
a rule administrative acts cannot validly be given retrospective
effect. See Kyriakopoulos on Greek Administrative Law
4th ed. vol. 2, at p. 400; Stasinopoulos on the Law of Ad-
ministrative Acts 1951 at p. 370; see also the Decisions of
the Greek Council of State upholding the principle against
retrospectivity, which are to be found in Conclusions from
the Jurisprudence of the Greek Council of State 1929-1959
under the heading «Katd ypévov loylUs Tédv Siownmkdv
wp&beodv» at p. 197. There are, however, certain recognised
exceptions to the general rule enumerated at p. 197", It
reads:

“On the annulment of an administrative act by the
Council of State for formal reasons, for example for lack
or insufficiency of reasoning, or for defective constitution
of a collective organ, the results of the new act since it
relates to the same subject-matter as the annulled one
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Cyprus, is whether or not the decision of the Commission to
dismiss the Applicant could be made retrospective.

In the case No. 1016/54 reported in Decisions of the
Council of State 1954 B, the Council held at p. 1234:

«Té B. Aldraypa ToUTto kad ) £9” fis otnplyfn yvwuo-
dé1nois ToU A. 2. "Aépos fixupafinoav 8id Tiis Um’ &pif.
1802 &mwogpdoews Toly Awaortnpiov TolTou, Bnuooieu-
Befons ™v 15 'OxtwBpiou 1953 Bid kaxfiv cuvBeaiv Tol
yvwpoBoTiicavtos A. Z. Aépos.

Al mpooPaiddueven mpafas (U &pif. 280 Tfis 16
AexepPplou 1953 kal 16 &md 8 ’lavovapiou 1954 Bao.
Bibrayue) Efeddlnoav Evrds elAhdyouv ypovou &md Tiis
bnuocisioes Tiis &v Adyew dcupwTikfis dmoedosws,
Sofévros 8¢, dm 1By dxUpwais TGV Trponyovuévey Bioikn-
TikGY mp&lewv Eydveto Bid Tumkous Adyous, vopips
Bid ToU wwpooPoidoutvov Bao. Siatdyporos épileten
ws xpodvos dmoorpatelas ToU alvolvros dvabpopxdss
&rrd Tiis WpoTRS Kplotws, G5 Taylws fvopochoynin Umd
ToU Bikaotnplov Toutou (U’ dpif. 2098/1951, 1298/
1952, 618/1954 xai &\har &mogdoes). "OBev & wrepi
1ol &vTiftrou Adyos dxupdaoews elven &mopprirréos dos
aPpdoipos».

It would be observed that the decree was declared to be
invalid by the Council of State because of defective compo-
sition of the council. But subsequently the decree was re-
issued with a retrospective effect and was upheld by the
Council of State because the annulment of the first decree
had taken place for formal reasons.

In the case No. 617/54 reported in the Decisions of the
Greek Council of State, 1954 A, the Council held at p. 725:

«’Ewadly & oltdv 8ia Boo. Miordyparos Tijs 20
"lavovapiov 1953 elye Tebfi els alrmembyyehTov &rooTpa-
Tefav. TolTo fixupddn Sik s U &piB. 1303/1953 &mwo-
paoews ToU 2upPoudiov Tfs ‘EmikpoTeias Adyw xaxiig
cuvBéorws Tolr A. Z. Atpos, els T™\v yvwpoddtnow Tol
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otmofov totnpixdn. Al TpooPadidusven fibn mpdtes £6e-
botnoav évtds elhdyov Xpdvou &md Tiis Snuooiedcews
Tiis dvwtipw dxvpwTiiis dropdasws Sofévros 8¢ 6T 1)
dxUpwols Tol wpomyouutvov B. Aiaréyparos Eyéveto
S Tumixous Adyous, voulpws T TpooPaiiduevov fidn
TotoUTov OpiGer Ty &mooTparefav ToU- altolvros dva-
Bpoukddx dmd Tiis mpwTNg kploews, by weylws E8ExEn
16 IupPolhiov TR 'Emikportelas dmi dpofov Gfporos
(U’ &pid. 2098/1951 xai 1298/1952 x. &AAen &mopdosis).

Ewed, ker& v wayiav vopodoylav Tol¥ Awaoh-
plov TolTov, f &l TH Paoer Tiis Sior&fews Yo Sphpou
14 1oU v. Biardypcros 1041/1949 yevopévn &mooTpaTeia
{oolran wpds &woéTafiv, Emoudvaws vouluws 1o TpooPak-
Adpevov B. Bi&kraypa xot fpoppoyhy Tils Siordews
ToUTns xai Tiis ToU &pBpou 43 Tap. 4 Tol véuov 3102/
1942 Siaypéoer Tov altolvra &md T& oTehéyxn Tiis épe-
Bpelas, xai 0 wepl ToU &vribérou Adyos dxupwoews elvan
&roppirrréos G &Pdoposy. ‘

1 would like to point out that in both these decisions relied
upon by counsel for the Respondent, the annulment by the
Council of State was made for formal and not for essential
or substantial reasons. - See also Kallouris and The Republic,
1964 C.L.R. 313 at p. 325 where the principle formulated
from the above two decisions ‘was quoted by Mr Justice
Triantafyllides with approval.

It is not in dispute that the decision of the Commission 'to
terminate the services of the Applicant was made retrospe-
ctive. I would like to observe that in going through the
Judgment of the Court annulling the first decision of the Com-
mission, [ find no order directing the Commission that their
new act ought to have been made retrospectively. On the
contrary the Judgment of the Court supports the opposite
view. Mr. Justice Triantafyllides has this to say at p. 7.*

It reads:

“It appears, anyhow, that, .in this Case, the view was
taken that Applicant’s intentions behind the said irregu-
larities did not warrant his immediate removal fiom any
contact. with Treasury work; so, more than five months
were allowed to elapse between the date when the matter
in question came to be dealt with for the first time and

SIr;ote: Vide HadjiGeorghiou and .The Republic, (1966) 3 C.L.R. 504 at
P X
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the date when it was decided to dismiss Applicant, and
he was allowed to continue working in the meantime.

In the citcumstances, the de facto extension of Appli-
cant’s service, without confirmation to his post, which
commenced from the Ist April, 1964, —-after the two
years’ piobationary period ended — and lasted while
his case was examined, could have been turned formally
into an extention of his probationary service until the
Commission were in a position to decide the matter
with proper quorum”,

In view of the fact that the point with regard to the proper
constitution of the Commission was left open by the trial
Court annulling the first act of the Commission, 1 would
consider it now because of its relevancy in the solution of the
problem with which 1 am now confronted.

An indispensable prerequisite for the lawful functioning
of a collective organ is 1ts lawful constitution. When a law
prescribes the number of persons required for the consti-
tution of a collective organ a prerequisite of the lawful com-
position and functioning, and of the legality of the decisions,
is its constitution with all the persons, which have been
prescribed by law, in order to enable it to acquire the sub-
stance and form of a collective organ. In effect, therefore, a
collective organ like the Public Service Commission, cannot
function validly if there exist vacancies in its constitution
due to death or resignation, as it is a requirement of legality
and substance that a collective organ should be fully consti-
tuted. See Stasinopoulos on Discourses of Administrative
Law, 1957, at p. 234: and Kyriakopoulos on Greek Adminis-
trative Law, 4th ed. vol. 2 at p. 20-21.

In case No. 681/36 reported in the Decisions of the Greek
Council of State 1936 A. II the Council held at p. 655:

«’Emreidty &k 10U TpocParAoutvou mwepl ToU TpooQeU-
yovtos mivakos Tiis 17 "Oxtwppiov, 1935 &modaxvieTa,
811 oUtos ouvetdyn Umd mévte ik TV pETE Wiipov peRiV
TOV, % &V, 'AveTédTou ZTRpaTiwTIkOU ZupfovAiiov mpopPi-
Bacuddv Utrd TAY Ev TG poéAde BE oXETIKGY Eyypdgwy
ToU “YToupysiou TGV ZTpaTiwTikédy PeParolivral, 6T T&
UmoAoITTa pETG yreou Tpia péAn Tol TuuPouviiov adtol,
ol Tpeis Mev. "Embecopntai voU Zvparol, 5tv petéoyov
oUd’ kAfinoav v peTdoywoty el 6 TupbolUilov TolTo,
¢ pfy Umdpyovtes TOTE, &Te TeBivres elg SrabBeoipoTnTa
Bix A Tiis 14 'OxtwPpiov 1935, kai pf) dvmikatacTabévres
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Gvey, guykpotouvTwy TolTo uetd wiigpou uwedddv, v Bi
Tf Beutépq wepirTage, Sidm Biv AANOnoov vd petd-
oywow ToT ZupPouriou Td Tpla alrd péAn. Zuverrds
51& Ty opdPacty TaUTny obodbovs TUou, Biatetay-
névou mepl Thy tvépyeiav Tiig Tp&gews, dxupwTéos elvon
6,18 dvwrépw, mival kal Td kuploav aitdéy N.A. ke
TOV OXETIKOY voppov kal Paopov Adyov Tiis Umd kplow
wpooguyfis, Sextfis Sid Tolrrov kofhoTautvngs.

In case No. 888/55 reported in the Decisions of the Greek
Council of State 1956 B the Council held at pp. 238-39:

«Emeids), ds BePorolran, Bidk Tol Um’ &mb. 488 Tijs
28 MapTiou 1956 tyypégpou Tiis "AvwréTns "EmTponiis
TeAwveloxdv &uglopnTiigewy wpds 16 SikacTipiov ToUTo,
xard Tov Ypbvov Tig Exbbosws THs TpooPaAloudvns
. &Tropdoecs 1) Tolautn Béois o kevh) Adyw BavéaTou Tol
wpoTepov Brwpiapbvou &5 ‘eifikol’ pfous THis "EmiTpo-
wiis. "EAAeiTTovTOS 00T Tol péhous TouTtou, Tou dmolou,
ax poowmikis Siopilopévou, Btv UpioTato BuvardTng
vopipov &uammAnpaoews, f 'EmTpomd adTtn Stv fito
vouluws guykekpotnuévn kal guvettdds pf voplpws éwe-
Mpfn olrrn Tiis Umd xplow Umobioews. OUSepiov B° &-
oxkel &md s dmbyews ToiTns Emppotiv TO 811 T& pETO-
oxovTa hormd péAn Tis 'EmTponiiy kdAvmrov iy Umd
ol véuou drcuToupbvny dmwapTiav, 56T mpoUmdbeoty
TauTns &moTeAsl ) vépinos ouyxkpdTnols ToU ouAdoyikol
bdpydvov kal f| TpdoxAnois MavTwy THY kaTd véuov
ouykpOTOUVNTWY ouTd MeEADY. Zuvemids dxupwTia TUY-
X&ver | mpooPaAiopéin &dpaois Adyw koxifis ouvitoews
Tis &xGoUons Tovrnv ’EmTporfis, xord Tov Paoipess
TpooPodddpsvoy Abyov dxupwosws, dAvomTehols xabi-
oropévng olre Tiis Epedvng TGV Aomddv Adywv dwwpo-
gEweH.
Going through the record, and relying on the authority
of Theophylactou and The Republic (P.S.C.), (1966) 3 C.L.R.
801, I find that at the material time the Public Service Com-
mission was not properly constituted and, therefore, could
not function validly due to the existence of the two vacancies
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referred to in the judgment of the Court annulling the first
decision of the Commission. The decision to terminate the
sérvice of the Applicant was taken contrary to law and to the
Constitution. In my opinion their decision is-a complete
nullity, contrary to law and void ab initio.

In my opinion, therefore, the new decision of the Com-
mission to dismiss the Applicant could not have been given
retrospective effect as from the date of their first decision,
because section 5 of the Public Service Commission (Tem-
porary Provisions) Law, 1965 (Law 72/65) validating any
decision of the Commission taken during the period between
the 21st December, 1963 and the date of the enactment on
16th Decembter, 1965 of such law has not cured the defect.
See Theophylactou and The Republic (supra). Furthermoie
in view of the reasons | have given the case in hand does not
come within the recognised exceptions to the general rule,
I would like further to add that even if I would have been
persuaded that the original administrative act was annulled
for only formal reasons, I would still not be prepared to
follow the decisions relied upon by counsel for the Respondent
and would have reached the same conclusion, as the new
decision was taken after the lapse of unreasonabie time from
the original one.

In my view, for the reasons I have given, this is a case in
which there were substantial reasons and not formal ones,
and in view also of the time which had intervened, it takes the
present case outside the exceptions referred to earlier in this
Judgment.

In the result, the decision of the Commission with regard
to retrospective effect of Applicant’s dismissal has to be
annulled as from the date the decision was communicated
to the Applicant i.e. 19th October, 1966. See on this issue
the Judgment of Mr. Justice Triantafyllides in Stefios Morsis
and The Republic, (1965) 3 C.L.R. | at p. 13, adopting with
approval the decision of the Greek Council of State in Deci-
ston No, 160/35,

With regard to costs, | have decided in the circumstances
of this case not to award any costs in favour of the Applicant.
The Onder of the Court is: Each party his own costs.

Order in terms. FEach party
10 bear own cosis.
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