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[STAVRINIDES, ].] 

CYPRUS FLOUR I N T H E MATTER OF ARTICLE 146 O F T H E 

A™ A N O W ' C O N S T I T U T I O N 
V. 

REPUBLIC CYPRUS FLOUR MILLS CO. LTD., AND ANOTHER, 
(COUNCIL OF 

M I N I S T E R S Λ Α > . Ι . · , ™ # , 

AND ANOTHER) Applicants, 

and 

T H E REPUBLIC OF CYPRUS, T H R O U G H 

T H E COUNCIL OF M I N I S T E R S AND 

ANOTHER, 

Respondents. 

(Case Nos. 256/65 and 257/65J. 

Administrative and Constitutional Law—Recourse under Article 

146 of the Constitution—Competence of the Court on such 

recourse—Article 146, paragraph 1—Acts or decisions which 

can be made the subject of a recourse under that Article— 

They must be «εκτελεστά!» (executory)—Acts or decisions 

arising out of a contract cannot be made the subject of such 

recourse—"Omission" within Article 146, paragraph 1— 

It must be an omission to do an act or take a decision which 

could be made the subject of a recourse under that Article— 

Otherwise the Court has no competence to deal with such 

omission on a recourse under Article 146—Agreement bet

ween the Minister of Commerce and Industry and flour mil

lers for reduction in price of flour pending investigation into 

flour-milling costs—Decisions and alleged omission of Mini

ster in connection with, and arising out of, the aforesaid agree

ment—Outside the scope of Article 146 of the Constitution— 

The doctrine of «αποσπάσεως τών πράξεων»—See, also, 

herebelow. 

Acts or decisions under paragraph 1 of Article 146 of the consti

tution—Executory acts or decisions only can be made the 

subject of a recourse under that Article—Acts or decisions 

arising out of a contract not amenable within the competence 

of the Court on a recourse under Article 146—So is it with 

omissions to do acts or to take decisions which cannot be made 

the subject of such a recourse—The doctrine of detachable 

acts or the doctrine of «αποσπάσεως τών πράξεων»—The 

doctrine applies only to acts which both are executory (έκτε-

λεστσί) and preceded the contract—It follows that in the 
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present cases the doctrine is of no avail to the Applicants— 

Because the decisions complained of as well as not being 

«εκτελεστά!» (executory) came after the conclusion of the 

agreement in question—See, aho, above. 

'Εκτελεστή πραξι$ ή άπόφσσις—See above. 

«'Απόσπαση πράξεων»—The doctrine of—See above. 

Contract—Decisions arising out of contract—See above. 

Omission within paragraph ι of Article 146 of the Constitution— 

See above. 

The Applicants in these two cases are, and at all material 

times have been, a company carrying on the business of 

flour-milling. Up to and including February 23, 1963 

they had been selling their flour at 53 mils per oke. They 

further allege that on or about that date, at the express 

request of the Respondents, they agreed to reduce tempo

rarily the sale price of the flour supplied by them to the 

public for breadmaking from 53 mils to 51 mils per oke 

"pending the finding of a committee of inquiry into the 

cost of flour—milling which was to be appointed by the 

Respondents". The Applicants further allege that it was 

an express term of that agreement that the Respondent 

would compensate the Applicants for any loss "which they 

would have suffered in case the finding of the committee 

of inquiry were to the effect that the sale price of the bread-

making flour at 51 mils per oke would not afford rea

sonable margin of profit to the flour—millers and/or the 

Applicants"; such compensation not to exceed two mils 

per oke "which was the difference resulting from the 

reduction of price made as above stated. In reliance on 

that agreement the Applicants allege that beginning from 

February 25, 1963 reduced the price of flour sold by them 

to 51 mils per oke as aforesaid. On or about October 29 

1965, the Applicants received Exhibit 1, i.e. a letter from the 

Minister of Commerce and Industry, addressed to "Cy

prus Flour-Millers Association", stating that "in accor-

• dance with the arrangement made on February 23, 1963, 

the Government appointed an ad hoc committee to inve

stigate flour-milling costs"; that the Committee has sub

mitted its report; and that "the Government having stu

died this report reaches the conclusion that the prices at 

which the products of the flour-milling industry are sold 
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afford adequate margins of profit and therefore the payment 
to the flour-millers of more than 51/— per bag (of fifty 
okes) of flour is not warranted". 

The Applicants replied to the Minister by Exhibit 2, 
i.e. a letter dated November 4, 1965, expressing great re
gret and surprise at the conclusion reached by the Govern
ment; asking, also, the Minister to communicate to them 
the contents of the report and requesting the Government, 
failing such disclosure, "to be good enough to give (the 
Applicants) its own view as to what sum it, for its part, 
regards as being the sum which should be added to the 
costs of milling as a reasonable profit so that the two sums 
together may make up the 'reasonable milling charge'". 

That letter was answered by Exhibit 3, i.e, by a letter 
from the Ministry dated December 4, 1965, stating that: 
"Your... memorandum was placed before the Council of 
Ministers which decided that the report prepared by the 
ad hoc committee appointed by the Government was of 
a confidential nature, the contents of which unfortunately 
cannot be communicated to you"; and that "the Govern
ment having studied the report reached the conclusion 

that the prices at which the products of the flour-milling 
industry are disposed afford adequate margins of profit...". 

Hence the present recourses under Article 146 of the 
Constitution, whereby the Applicants, in effect, seek:-

(a) Declaration that the decision of the Respondents 
contained in Exhibits 1 and 3 (supra) not to pay 
to the Applicants the difference of two mils per 
oke of flour sold by the latter during the period 
February 25, 1963, onwards in implementation 
of the agreement reached between the Applicants 
and Respondents as aforesaid, is null and void; 

(b) declaration that the decision of the Respondents 
contained in the same letters (Exhibits 1 and 3, 
supra) to the effect that the price of 51 mils per oke 
of flour (or 51 shillings per bag of 50 okes) affords 
adequate marging of profit is null and void; 

(c) declaration that the omission of the Respondents 
to decide promptly the matters in prayers (a) and 
(b) herein above ought not to have been made; 
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(d) declaration that the decision of the Respondents 
contained in their letter Exhibit 3 (supra) not 
to communicate to the Applicants the report pre
pared by the ad hoc committee of inquiry into 
the cost of flour-milling is null and void. 

It was contended by the Respondents that: 

(a) No decision apart from information is contained 
in the aforesaid letters Exhibits 1 and 3 (supra). 

(b) Even if it is assumed that there exists a decision 
as alleged, such decision was not taken by an 
organ, authority or person in the exercise of any 
executive or administrative authority within Arti
cle 146, paragraph i, of the Constitution and, 
therefore, no recourse under this Article lies in 
respect of such decision. 

(c) For the same reasons the omission alleged by the 
Applicants in their prayer (c) (supra) does not 
constitute an "omission" within the meaning of 
the aforesaid Article 146, paragraph 1, and, there
fore, no recourse lies in respect thereof either. 

Paragraph 1 of Article 146 of the Constitution reads 
as follows: 

" 1 . The Supreme Constitutional Court shall have exclu
sive jurisdiction to adjudicate finally on a recourse 
made to it on a complaint that a decision, an act or 
omission of any organ, authority or p6rson, exercising 
any executive or administrative authority is contrary 
to any of the provisions of this Constitution or of any 
law or is made in excess or in abuse of powers vested in 
such organ or authority or person". 

In dismissing the recourse as not maintainable under 
Article 146 of the Constitution, the Court :-

Held, (1) (a). Exhibit 1 (supra) expressly states that 
"payment to the flour-millers of more than 51 shillings per 
bag is not warranted", which in the context of the agreed 
facts, amounts to a decision not to make any payment to 
the Applicants in connection with the agreement. 

(b) In exhibit 3 (supra) it is stated that "the contents 
(of the committee's report) unfortunately cannot be com-
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municated to you" and that "the Government having 

studied the report of the Committee reached the con

clusion that the prices at which the products of the flour-

milling industry are disposed afford adequate margin 

of profit " . In the same context those statements 

amount respectively to a decision not to communicate 

to the Applicants any of the contents of the committee's 

report and to reaffirmation of the previous decision to make 

no payment to them. 

(2) In Greece only «εκτελεστά! πράξεις» (executory acts) 

may be made the subject of a recourse before the Council 

of State for annulment. And questions or decisions aris

ing out of contracts are excluded from the control by way 

of annulment vested in the Council of State (see Tsatsos 

«To "Ενδικον Μέσον της Αίτήσεως 'Ακυρώσεως ενώπιον 

τοΰ Συμβουλίου της Επικρατείας», 2nd ed. para. 67 

p p . ΙΟΙ, 102). 

(3) (α) The requirement of «έκτελεστότης» is nowhere 

expressly laid down in our Constitution, nor in any of our 

Laws or other legislation. But it has been expressly re

cognised as to both "acts" and "decisions", by this Court, 

both in the exercise of its original jurisdiction and on ap

peal: see Kolokassides and The Republic (1965) 3 C.L.R. 

549, affirmed on appeal, (1965) 3 C.L.R. 542; Kythreotis 

and The Republic (1965) 3 C.L.R. 437; Mavromatis (No. 2) 

and The Republic (1966) 3 C.L.R. 431; Pitnllos and The 

Republic (1966) 3 C.L.R. 589 and 884; affirmed on appeal 

(1967) 3 C.L.R., 236. 

(b) In the light of the principles laid down by Trianta-

fyHides J. in Kolokassides* case in the first instance supra 

at p. 551 and following the passage' relied upon by him 

from «Πορίσματα Νομολογίας τοΟ Συμβουλίου Επικρα

τείας» 1929-1959» a t Ρ· 2 37 ( t n e passage is set out in the 

judgment, post), I am clearly of opinion that neither of 

the decisions complained of is «εκτελεστή» (executory). 

(4) Faced with the fact that the decisions in question 

arose out of the agreement (supra) counsel for the Appli

cants invoked the so-called "theory of detachable acts" 

(«θεωρία της αποσπάσεως τών πράξεων».) It is clear, 

however, from the passage in Stasinopoulos on «Δίκαιον 

τών Διοικητικών Διαφορών» 4*h ed. a t Ρ· ^ 4 (see this 

passage in the judgment, post) that the doctrine applies 
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only to acts which both are έκτελεσταΐ (executory) and pre
cede the agreement. But in the present cases both deci
sions as well as not being έκτελεσταΐ came after the con
clusion of the agreement. It follows that the doctrine 
does not avail the Applicants. 

(s)(a) Coming now to the issue raised by prayer under 
(c) (supra) "omission" in Article 146 of the Constitution 
must mean what in Greece is called παράλειψις οφειλομέ
νης ενεργείας, as to which Kyriakopoulos in his Διοικητικάν 
'Ελληνικών Δίκαιον 4th edn. Vol. 3 p. 104, para. 9 says: 
(see this passage in the judgment, post). 

(b) As the decisions on the matters to which the alleged 
omission relates cannot be made the subject of a recourse 
under Article 146 of the Constitution it follows, in the 
light of the aforesaid passage from Kyriakopoulos, that 
the omission itself cannot either. Therefore prayer under 
(c) also fails. 

Held: As to costs :-

For the purposes of costs the question whether the Mini
ster, regardless of the existence or otherwise of a legal 
duty in that behalf, should have disclosed to the Applicants 
the contents of the committee's report, or any part thereof 
that might be sufficient to enable them to defend their 
interests under the agreement, is relevant, and my view 
on that question being that he should have done so, I award 

. no costs. 

Applications dismissed. 
No order as to costs. 

Cases referred to: 

Kolokassides and The Republic (1965) 3 C.L.R. 549; 
affirmed on appeal: (1965) 3 C.L.R. 542; 

Kythreotis and The Republic (1965) 3 C.L.R. 437; 

Mavromatis (No. 2) and The Republic (1966) 3 C.L.R. 431; 

Pitsillos and The Republic (1966) 3 C.L.R. 589 and 884; 
affirmed on appeal (1967) 3 C.L.R. 236. 
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Recourse for a declaration, inter alia, that the decision of 
the Respondents not to pay to the Applicants the difference 
of two mils per oke of flour sold by the latter during the 
period February 25, 1963, onwards in implementation of an 
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agreement reached between the Applicants and the Respon
dents is null and void. 

A. TriantafyHides, for the Applicants. 

M. Spanos, Counsel of the Republic, for the Respondents. 

Cur. adv. vult. 

The following Judgment* was delivered by:-

STAVRINIDES, J.: In each of these applications I reserved 
judgment on certain questions raised by the opposition. In 
so far as these questions are concerned the facts in the appli
cations are identical, and when, the hearing of that numbered 
256/65 having been concluded, the other one was called, Mr. 
Triantafyllides, who appeared for the Applicants, and Mr. 
Spanos who appeared for the Respondent, in both cases, 
were content to adopt the argument they had respectively 
put forward in the former case. Hence the judgment I am 
about to deliver is my judgment in both cases. 

The following is a summary of the averments contained 
in paras. 1-8 inclusive of the statement of facts in each appli
cation and of the contents of the exhibits thereto, which are 
admitted by para. 1 of the statement of facts in the respective 
opposition "subject to what is stated" therein "below". 
The Applicants are, and at all times have been, a company 
carrying on the business of flour-milling. "Up to and 
including February 23, 1963", they had been selling their 
flour at 53 mils per oke. "On or about" that date the Appli
cants, at the express request of "the Respondents", agreed 
to reduce temporarily the sale price of the flour supplied by 
them "to the public" for breadmaking from 53 mils to 51 
mils per oke "pending the finding of a committee of inquiry 
into the cost of flour-milling which was to be appointed by 
Respondents". It was an express term of the agreement 
that "the Respondents" would compensate the Applicants 
for any loss "which they would have suffered in case the 
finding of the committee of inquiry were to the effect that 
the sale price of the breadmaking flour at 51 mils per oke 
(and of all other by-products of wheat at the then ruling 
prices) would not afford reasonable margin of profit to the 
flour-millers and/or Applicants"; such compensation .not to 

•For final decision on Appeal see (1970) 2 J.S.C. 195 to be reported in 
due course in (1970) 3 C.L.R. 
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exceed two mils per oke, "which was the difference resulting 
from the reduction of price made, as above stated, at the 
express request of Respondents". In reliance on that agree
ment the Applicants, -beginning from February 25, 1963, 
reduced the price of flour sold by them to 51 mils per oke, 
"and such reduction is in force till the present day". In 
case No. 256/65 this is followed by the statement, which 
does not appear in the other case, that the "Applicants, how
ever, have ceased operating their flour-mill and selling flour 
to the public since December 23, 1963". On or about 
October 29, 1965, the Applicants received a letter from the 
Minister of Commerce and Industry (exhibit 1), addressed 
to "Cyprus Flour-Millers' Association", stating that "in 
accordance with the arrangement made on February 23, 
1963, the Government appointed an ad hoc committee to 
investigate flour-milling costs"; that the "committee" had 
submitted its report; and that "the Government having 
studied this report reaches the conclusion that the prices at 
which the products of the flour-milling industry are sold 
afford adequate margins of profit and therefore the payment 
to the flour-millers of more than 51/- per bag of flour is not 
warranted". The Applicants replied to the Minister by a 
letter dated November 4, 1965 (exhibii 2), expressing great 
regret and surprise at the conclusion reached by the Govern
ment; asking the Minister to communicate to them the con
tents of the report and requesting the Government, failing 
such disclosure, "to be good enough to give (the Applicants) 
its own view as to what sum it, for its part, regards as being 
the sum which should be added to the cost of milling as a 
reasonable profit so that the two sums together may make up 
'the reasonable milling charge'". It appears from a later 
para, of that letter that "the said committee's chairman" 
had, "in good time", communicated the committee's find
ings relative to the cost of milling to the Applicants; and 
they "pass over entirely and without comments the fact that 
those findings were regarded as matter to be communicated, 
whereas the final finding, which we do not conceal we are 
sure can only reinforce our views, was considered not to be 
communicable as being protected by privilege unintelligible 
to us". The letter also states that " if on Fe
bruary 23, 1963, Your Excellency had told us that two years 
and seven months-were to elapse for a Government decision 
on the inquiry which was to take place to be communicated 
to us without even the findings of such report being commu-
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nicated to us it is very doubtful whether any flour-milling 
firm would have accepted the agreement concluded". That 
letter was answered by one from the Ministry dated December 
4, 1965 (exhibit 3), stating that "Your memoran
dum was placed before the Council of Ministers, which de
cided that the report prepared by the ad hoc committee 
appointed by the Government was of a confidential nature, 
the contents of which unfortunately cannot be communicated 
to you" and that "the Government having studied the report 
of the committee of inquiry into the cost of flour-milling 
reached the conclusion that the prices at which the products 
of the flour-milling industry are disposed afford adequate 
margins of profit, which of course vary depending on the 
capacity of each flour-mill's installations, the proportion 
of the use of such capacity and the general conditions of 
operation of the flour-mill". 

This concludes the summary. Now for the qualifications 
to which the admission is subject. Shortly they are as 
follows: The agreement for a temporary reduction in the 
price of flour, an inquiry and compensation depending on the 
result of the inquiry (hereafter "the agreement") was made 
"in an effort to avoid industrial disturbances" consequent 
on "a dispute as to the price of bread and the price of 
breadmaking flour". The committee appointed under the 
agreement (hereafter "the committee") "found that the cost 
of milling one ton of wheat was not the same for all four 
flour-mills the accounts of which were investigated but varied 
substantially from mill to mill and that it was not, there
fore, possible to determine a price for flour that would hold 
good for all of them." "The accounts of each mill were 
taken either entirely or partly at their face value for the 
reason that no full verification of figures with vouchers was 
carried out". The "Respondents having studied the com
mittee's report and having carefully considered every 
material factor and making every possible allowance arrived 
at the conclusion that the price of 51 mils per oke at which 
millers sell their flour affords them a reasonable margin of 
profit and that the payment to them of a higher price did not 
appear to be justified". The above matters appear in both 
oppositions. But in case No. 256/65 there is also this para
graph, which has no counterpart in the other: 

"Respondents further allege that Applicants are sell
ing breadmaking flour at a price of 50.534 mils per oke 
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instead of 51 mils. Applicants also failed to follow the 
approved rates of extraction and were not selling their 
products at the prices known to have prevailed during 
the period that was reviewed". 

The application in case No. 256/65 is for 

"(a) declaration that the decision of the Respondents con
tained in exhibits 1 and 3 attached hereto not to pay 
to Applicants the difference of two mils per oke of 
flour sold by Applicants for the period February 25, 
1963 — December 23, 1963, both inclusive, in imple
mentation of an agreement reached between Appli
cants and Respondents on the matter as stated in the 
facts herein below, is null and void and of no effect 
whatsoever; 

(b) declaration that the decision of the Respondents con
tained in exhibits I to 3 attached hereto to the effect 
that the price of 51 mils per oke of flour (or £2.550 
mils per sack of 50 okes of flour) affords adequate 
margin of profit is null and void and of no effect what
soever; 

(c) declaration that the omission of the Respondents to 
decide promptly the matters in prayers (a) and (b) 
herein above ought not to have been made and what
ever has been omitted should have been performed; 

(d) declaration that the decision of the Respondents con
tained in exhibit 3 attached hereto, not to communicate 
to Applicants the report prepared by the committee 
of inquiry on the cost of flour-milling is null and void 
and of no effect whatsoever". 

It is opposed on the following grounds of law: 

"(a) no decision as alleged in prayers (a), (b) and (d) is 
contained in exhibits J & 3 and in any event the in
formation contained therein does not amount to a 
decision as contemplated in Art. 146, para. 1, of the 
Constitution; 

(b) even if we concede that there exists a decision such 
decision was not given by an organ, authority or 
person in the exercise of any executive or administra
tive authority and no recourse under Art. 146 can lie 
on such ,a decision; 
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(c) for the same reasons the omission alleged in prayer 
(d) (a slip for l(c)") does not constitute an Omission 
within the meaning of Art. 146, para. 1, of the Consti
tution and no recourse can lie in respect thereof; 

(d) the Applicants have not got any existing—ένεστώ$— 
legitimate interest adversely affected by the alleged 
decisions inasmuch as they have ceased operating 
their flour-mill and selling flour to the public since 
December 23, 1963, and they cannot proceed through 
a recourse under Art. 146 of the Constitution; 

(e) any act or decision of the Respondents in the matter 
was bona fide done or taken for the purposes of good 
administration and in the public interest and was 
fully supported by the facts and the circumstances 
and no right guaranteed under Arts. 25, 28 or 29 of 
the Constitution belonging to the Applicants has in 
any way been infringed or contravened; 

(f) the subject matter of this recourse cannot be enter
tained and the only remedy of the Applicants, if any, 
would be by a civil action". 

The prayer for relief in the application, and the statement 
of the grounds of law relied upon in the opposition, in the 
other case are on the same lines, with this one difference 
between each pair of documents: in the other case the end 
of the period in para, (a) of the prayer, corresponding to 
para, (a) of the prayer above set out is January 8, 1966; 
and the grounds of law do not include the words "inasmuch 

as of the Constitution", which occur in para, (d) 
of the grounds of law above set out. 

On April 23, 1966, Triantafyllides, J., set both cases down 
"for hearing on the preliminary legal issues arising out of 
paras, (a) (b) (c) (d) and (f) of the grounds of law in the 
opposition on September 26, 1966"; and on the latter 
day they came on before me for that purpose. 

In the course of his address counsel for the Applicants 
emphasised that his clients "deny the accuracy of exhibit 4 
in so far as it conflicts with the facts as stated" by him. That 
exhibit had been put in by counsel for the other side as being 
a copy of a decision of the Council of Ministers dated Fe
bruary 23, 1963, which runs 
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"The Council decided— 

(a) to authorise the Minister of Commerce and Industry 
to inform the millers that Government has accepted 
their proposal for a reduction, with effect from Fe
bruary 25, 1963, of the present price of flour from 
£2.650 mils to £2.550 mils per sack of 50 okes, on 
condition that an expert is appointed by Government 
to inquire into the real costs of milling " 

Counsel for the Applicants did not particularise, but it would 
appear that what he had in mind was the indirect statement 
that the proposal for a reduction in the price of flour origin
ated with the millers. 

Clearly para, (f) of the grounds of law in each opposition 
is but a conclusion based on the preceding paragraphs of 
those grounds, so it raises no additional issue. In so far as 
para, (a) states that "no 'decision' as alleged in the prayers 
(a), (b) and (d) is contained in exhibits 1 and 5" it is wrong; 
for as appears from the foregoing, exhibit I expressly states 
that "payment to the flour-millers of more than 51/- per 
bag is not warranted", which, in the context of the agreed 
facts, amounts to a decision not to make any payment to the 
Applicants in connexion with the agreement; in exhibit 3 
it is stated that "the contents (of the committee's report) 
unfortunately cannot be communicated to you" and that 
"the Government having studied the report of the committee 

reached the conclusion that the prices at which the 
products of the flour milling industry are disposed afford 
adequate margins of profit "; and in the same context 
those statements amount respectively to a decision not to 
disclose to the Applicants any of the contents of the com
mittee's report and to a reaffirmation of the previous decision 
to make no payment to them in connexion with the agree
ment. Accordingly (treating the original decision to make 
no such payment and its reaffirmation as one decision) "the 
preliminary legal issues arising out of paras, (a), (b), (c) and 
(d) of the grounds of law in each opposition" are the follow
ing: (1) whether the decision not to make any payment to 
the Applicants in connexion with the agreement (hereafter 
"the decision against payment") is one "of any organ, autho
rity or person exercising any executive or administrative 
function" within Art. 146, para. 1, of the Constitution; (2) 
whether the decision not to disclose to the Applicants any 
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of the contents of the committee's report (hereafter "the 
decision against disclosure") is one within that provision; 
(3) whether any "omission to decide promptly the matters 
in prayers (a) and (by is one within the same provision; (4) 
whether the Applicants have an "existing legitimate interest 
adversely affected" by those decisions or any such omission. 

Issues 1 and 2 may be considered together. In Greece 
only εκτελεστά! πράξεις may be made the subject of an 
application to the Council of State for annulment; and 
Tsatsos in his work on To "Ενδικον Μέσον της ΑΙτήσεως 
'Ακυρώσεως ενώπιον τοϋ Συμβουλίου της Επικρατείας (2nd 
Edn.) states in para. 67, pp. 101, 102: 

« "Ενεκα τοϋ λόγου τούτου (υπάρξεως παραλλήλου 
προσφυγής)—ή τής ελλείψεως έκτελεστότητος—έκφεύ-
γουσι του ακυρωτικού έλεγχου του Συμβουλίου της 
Επικρατείας, τοϋ άλλως έκ τοΰ Συντάγματος αρμοδίου 
νά κρίνη περί του κύρους πάσης πράξεως διοικητικής 
αρχής, τά ζητήματα τα έκ συμβάσεων γεννώμενα, αϊ 
πράξεις διαχειρίσεως αί ύπό τής διοικήσεως ή τών ασκού
ντων διοίκησιν νομικών προσώπων ενεργούμενοι και 
γενικώς αϊ πράξεις Ιδιωτικού δικαίου». 

The requirement of έκτελεστότης is nowhere expressly laid 
down in our Constitution, nor in any of our Laws or other 
legislation. But it has been expressly recognised, as to both 
"acts" and "decisions", by this court, both in the exercise 
of its original jurisdiction and on appeal: see Kolokassides 
v. Republic, (1965) 3 C.L.R. 549; affirmed on appeal, (1965) 
3 C.L.R. 542; Kythreotis v. Republic, (1965) 3 C.L.R. 437; 
Mavromatis (No. 2) v. Republic, (1966) 3 C.L.R. 431; Pit-
sillos v. Republic, (1966) 3 C.L.R. 589 and 884, affirmed on 
appeal, (1967) 3 C.L.R. 236. In Kolokassides''s case Trian-
tafyllides, J., delivering judgment in the first instance, said 
at p. 551: 

"An administrative act (and decision also) is only amen
able within a competence, such as of this Court under 
Art. 146, if it is executory (έκτΕλεστή)..-" 

Is either of the decisions complained of εκτελεστή? The 
judgment goes on to cite a passage from Πορίσματα Νομο
λογίας τοϋ Συμβουλίου τής Επικρατείας, at ρ. 237, which 
describes έκτελεσταϊ πράξεις as those 

«δι* ών δηλουται βούλησις διοικητικού οργάνου, άπο-
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σκοπούσα είς την τταραγωγήν έννομου αποτελέσματος 
έναντι τών διοικούμενων και συνεπαγόμενη την άμεσον 
έκτέλεσιν αυτής δια τής διοικητικής όδοΰ». 

The book goes on 

«To κύριον στοιχεΐον της εννοίας τής εκτελεστής πρά
ξεως είναι ή άμεσος παραγωγή έννομου αποτελέσματος 
συνισταμένου είς τήν δημιουργίαν, τροποποίησιν ή 
κατάλυσιν νομικής καταστάσεως, ήτοι δικαιωμάτων 
καί υποχρεώσεων διοικητικού χαρακτήρος παρά τοϊς 
διοικουμένοις». 

Clearly neither of the decisions in question is εκτελεστή. 

Faced with the fact that the decisions complained of arose 
out of the agreement, counsel for the Applicants invoked the 
so-called θεωρία τής αποσπάσεως τών πράξεων. As to this 
Stasinopoulos in his work on Δίκαιον τών Διοικητικών 
Διαφορών (4th Edn.) says at p. 184: 

«To γαλλικόν Συμβούλιον τής 'Επικρατείας έδημιούρ-
γησεν έν προκειμένω τήν λεγομένην 'θεωρίαν τής απο
σπάσεως τών πράξεων', κατ'. έφαρμογήν τής οποίας 
υποβάλλει ύπό τον έλεγχόν του τάς πράξεις ταύτας, 
έξεταζομένας μεμονωμένως, χωρίς νά έλέγχη αυτήν 
ταύτην τήν σύμβασιν. 

Ή θεωρία αύτη είναι ορθή, διότι πράγματι, καθ' ην 
στιγμήν εκδίδονται αϊ πράξεις αύται, 5έν υπάρχει ακόμη 
συμβατική δέσμευσις, καί συνεπώς αΐ πράξεις αύται 
είναι μονομερείς καί δημιουργοϋσι διοικητικός διαφοράς 
ακυρώσεως. 

Τήν αυτήν θεωρίαν εφαρμόζει καί τό παρ' ήμΐν Συμ
βούλιον τής 'Επικρατείας, δεχόμενον ότι δύναται νά 
άσκηθή αίτησις ακυρώσεως κατά τών μονομερών διοι
κητικών πράξεων, αϊ όποϊαι σχετίζονται προς τήν σύ-
ναψιν τής συμβάσεως καί εκδίδονται πρό τής καταρτί
σεως αυτής, ούχϊ όμως καί κατ' εκείνων, αϊ όποϊαι σχετί
ζονται πράς τήν έκτέλεσιν αυτής καί εκδίδονται μετά 
τήν κατάρτισιν αυτής». 

As this passage shows, the doctrine applies only to acts which 
both are έκτελεσταϊ and preceded the agreement. But here 
both decisions as well as not being έκτελεσταϊ came after 
the conclusion of the agreement. It follows that the doctrine 
does not avail the Applicants. 
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The foregoing disposes of prayers (a), (b) and (d). Coming 

now to issue 3, "omission" in Art. 146 must mean what in 

Greece is called παράλειψις οφειλομένης νομίμου ενεργείας 

as to which Kyriakopoulos in his Διοικητικάν Έλληνικόν 

Δίκαιον (4th Edn.), Vol. 3, p. 104, para. 9 says: 

«... ίνα συναχθη ότι συντρέχει παράλειψις νομίμου 

ενεργείας, καθιστώσα βάσιμον τήν σχετικήν αϊτησιν 

ακυρώσεως, δέον νά έπιβάλληται, ύπό ρητής διατάξεως 

νόμου, ή ρύθμισις συγκεκριμένης σχέσεως δι' εκτελεστής 

πράξεως, ήτις εκδιδομένη, Θά ύπέκειτο είς τόν ίλεγχον 

του Συμβουλίου 'Επικρατείας συμφώνως προς το άρθρον 

46 τοϋ κωδικοποιητικοΰ νόμου 3713, κατά τά ανωτέρω 

αναπτυχθέντα. Έφ' όσον, επομένως, ό νόμος δεν επι

βάλλει ένέργειάν τίνα, ή έκ τής σιωπής τεκμαιρομένη 

άρνησις δέν συνιστςί έκτελεστήν πραξιν. Ή παράλειψις 

δύναται νά συνίσταται είτε είς ρητώς έκδηλουμένην 

αρνησιν τής διοικήσεως, όπως προβή είς τήν ένέργειάν 

ταύτην, διά τής εκδόσεως απορριπτικής πράξεως' είτε 

είς τεκμαιρομένην τοιαύτην άρνησιν έκ τής απράκτου 

παρελεύσεως ή της τεθειμένης ύπό τοϋ νόμου Ιδίας ή τής 

τριμήνου προθεσμίας : σιωπηρά άπόρριψις». 

A.s the decisions on "the matters" to which each of the alleged 

omissions relates cannot be made the subject of a recourse 

it follows that the omissions themselves cannot either. There

fore prayer (c) also fails. 

For these reasons both applications must be dismissed, 

and accordingly as to issue 4 I need do no more than merely 

record my view that the termination of the operation of the 

flour-mill of the Applicants in case No. 256/65 had no bearing 

on the existence of a legitimate interest in those Applicants 

and that each Applicant still possesses such interest in the 

setting aside of the decisions complained of, if not also in a 

declaration in respect of the alleged omission. 

It remains to consider costs. It is not necessary to express 

any opinion in these proceedings on the legal basis of the 

decision against disclosure. Nay, since that decision, along 

with the other matters complained of in these applications, 

may be made the subject of proceedings in the District Court, 

it would be wrong to do so. But for the purposes of costs 

the question whether the Minister, regardless of the existence 

or otherwise of a legal duty in that behalf, should have dis-
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closed to the Applicants the contents of the committee's 
report, or any part thereof that might be sufficient to enable 
them to defend their interests under the agreement, is rele
vant, and my view on that question being that he should 
have done so, I award no costs. 

For the reasons given both applications are dismissed 
without costs. 
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Applications dismissed 
without costs. 

27 


