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(Criminal Appeal No. 2869)

Evidence in Criminal Cuses—Premeditated murder— Evidence of

identification—Believed v the trial Court—And rightly so—
In view. inter aliw. gf tie fulse alibi of appellami—-And, also,
of rthe inconsistent explunation given by hini as to the injury
on his hand—-See, also, below.

Criminal Procedie-—Appeal —Findings of fact smade by trial Courts—
Credibility of witncsses---Principles upon which the Appellate
Court will disturb or not such findings—Matter now is well
settled-- On the totality of the evidence on record in the present
case, the finding of the trial Court on the question of the
idertificeiion of the anpellant was neither unreasonable nor
unsatisfactory—The appeal. therefore, fails.

Findings of fact--Findings made by trial Courts—Grounds upon
which the Court of Appeal will interfere with such findings—
See, also, fiereabove.

Witness—Credibility  of  witnesses—-See  above, under Criminal

Procedure.
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Criminal Law—Murder—Premeditated murder——Section 203 of the

Criminal Code, Cap. 154, as amended by section 5 of the
Criminal Code (Amendment) Law, 1964 (Law No. 3 of 1962)—
See above.

-

This is an appeal by the appellant from his conviction by
the Assize Court of Famagusta of the premeditated murder
of P.C. with which he was charged. Upon his conviction
the appellant was sentenced to death. The appea! turned
mainly on the issue of the identification of the appellant
with the gunman who killed the deceased on the basis of
the evidence given by the widow of the deceased, who,
admittedly. witnessed the crime.

The Supreme Court, in dismissing the appeal :—

Held, (1) the principles upon which this Court will consider
on appea! findings of fact made by trial Courts, have been
stated and applied in a number of cases. The position now
is well settled. We need only refer to some of the cases ;
they all deal with the position regarding findings made by
trfal Courts, and the question of credibility of witnesses :
Simadhiakos v. The Police, 1961 C.L.R. 64 ; Tofas v. The
Republic, 1961 C.L.R. 99 ; Moustakas v. The Republic,
1961 C.L.R. 239 ; Zacharia v. The Republic, 1962 C.L.R. 52 ;
Patsalides v. Afsharian, (19653 | C.L.R. 134 ; Mamasv. The
Arma Tyres, (1966) 1 C.L.R. 158 ; Shioukiouroglou v. The
Police (1966) 2 C.L.R. 39.

(2) (HADILANASTASSIOU, J., dissenting) :

We have carefully and amaously considered the finding
of the trial Court on the crucial issue of identification, in
the' light of the submissions made on behalf of the appellant ;
and in"the light of the other material on record, affecting
the matter, notably the false @fibi and the inconsistent expla-
nation given by the appellant as to the injury on his hand.
We feel no doubt in our mind or this matter of the identification,
and, we i:annot say that the finding of the trial Court on that
quesnon } \ma, on the towlity of the evidence, cither
unreasonable or unsatisfactory.

(3) The appeal, therelore, fuils,

Appeal dismissed.



Cuases referred to :
Simadhiakos v. The Police, 1961 C.L.R. 64 ;
Tofus v. The Republic, 1961 C.L.R. 99 ;
Moustakas v, The Republic, 1961 C.L.R. 239 :
Zachariz v. The Repvblic, 1962 C.L.R. 52 ;
Patsalides v. Afsharian (1965) 1 C.L.R. 134 ;
Mamas v. Tke Arma Tyres (1966) | C.L.R. 158 ;
Shioukiouroglon v. The Police (1966) 2 C.L.R. 39.

Appeal against conviction.

Appeal against conviction by appellant who was convicted
on the 17th November, 1966, at the Assize Court of Fama-
gusta (Criminal Case No. 5384/66) on one count of the
offence of premeditated murder contrary to sections 203 (1) (2)
and 204 of the Criminal Code, Cap, 154, as amended by
section 5 of Law 3 of 1962, and was sentenced by Georghiou,
Ag. P., Kourris, D.]J. and Pierides, Ag. D.]., to death.

L. Clerides with G. Tornaritis and E. Efstathiou, for the
appellant,

S. Gecrghiades, Counsel of the Republic, for the res-
pondent.
Cur. adv. vult,

The judgment of the Court was delivered by :

VassiLiapes, P.: 'This is an appeal from a conviction by
the Assize Court of Famagusta, for premeditated murder,
with which the appellant was charged, and was tried in
November last.

The offence charged, according to the particulars in’the
information, was that * the accused on the 27th day of June,
1966, at Limnia, in the District of Famagusta, did with
premeditation by an unlawful act, cause the death, of Pana-
yiotis Charalambous, alias Paikkos, of Limnia". Preme-
ditated murder is the crime provided for in section 203 of
the Criminal Code (Cap. 154) as amended by section 5 of
the Criminal Code (Amendment) Law, 1962 ; and 1t is
punishable with death. The appellant was sentenced
accordingly upon his conviction on the 17th November, 1966.
He now appeals against this conviction ; there is no room
for an appeal against sentence, if the conviction stands.

The appellant was charged jointly with another person—
his vounger brother— who was acquitted at the conclusion
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of the trial, under the judgment which resulted in the con-
viction of the appellant. The trial tock fifteen long days,
and it was, naturally, strongly contested. The prosecution
called thirty-two witnesses ; and the defence ten, (including
the appellant and his co-accused) after which the Court
received further evidence from two more witnesses called
in rebuttal.

The trial Court found that on the night of the 27th June,
1966, the Rural Constable of Limnia village the person
named in the charge—was murdered on the main road to
the neighbouring viilage of Ayios Serghios, while returning
home on foot, at about 10 o’clock at night, in the companv
of his wife and three minor ch1ldren who had the misfortune
of witnessing the crime. The childFen ‘Were all below the
age of eight ; the youngest stili in the pram,

We find it unnecessary, for the purposes of this judgment,
to go into detail as to the circumstances in which the crime
was committed.  They are sufbciently described in the long
and detailed judgment of the trial Court.

There i1s no dispute as o the fact that the deceased died
on the spnt in conscquence of bullet-wounds on his  head
discharged from an automatiz weapon, in at lccst two bursts
of fire ; the last and fatal one, from a very close distance,
while the deccased was on the ground, and his assailant was
standing close to him, determined to finish him off. Nor
1s it contested that the crime was commitied within a short
distance {rom the village —-about a couple of hundred yards—-
at a time when an open-air cinema was operating, and people
were stilf in the streets and coflee-shops. [t s also a fact,
that the assailant arrived at the scene of the erime in n*ntm
cat driven by another person, in which he departed after the
crime.

The case for the prosccution is that the assailant was the
appellant 5 and that e came there for the purpose, in a
twa-colour Prefect car, driven by his vounger hrother, who
was jointly charged for the murder. As we have already
said, the Lrother was acouitted at the conciusion of the trial,
on the ground that the covidence of identification re-
crarding the driver, left a rcasenable denbt on the mind of
the trial Court, after deciding not to rely on the evidence
of certain wirresses, «oven in number, who had testified in
that connection.

We do not propos: going into that matter in the present

judgment ; suffice it w say that on the evidence before them

it. was certainly open to rhe trial Court to make a dificrent
anding on that issue ; and reach a different verdicr.



The appeal before us, turns mainly on the issuc of the
identification of the appellant with the gunman who killed
the deceased.

Learned counsel for the appellant, ably and extensively
argued his casc on a number of grounds which appear i
the claborately prepared Notice. But, at this stage, we
unanimously take the view that the fate of the appeal must
turn on the question whether it was open to the triat Court,
on the totality of the evidence before them, to accept as
correct, on the issue of the identification of the appellant,
the evidence of the widow of the deceased, who, admiutedly,
witnessed the crime. 1f the finding of the tral Court on
this question can stand, there is, in our opinion, no sub-
stance sufficient to disturb the verdict, in the other submis-
sions advanced on behalf of the appellant ; and we find it
unnecessarv to deal with them further, in this judgment.

The evidence of the widow (10 whom we shall refer as
“P.W. 4" or as *‘ the witness ") covers some 15 pages of
the typed record. She was, naturally, extensively cross-
examined ; particularly on the issue of identification. At
this stage, afier hearing able and exhaustive argument on
behalf of the appellant on this issue, we are unanimously
of the opinion that the good faith and the credibility of
P.W. 4 cannot be put in doubt. We take the view that the
trial Court were right in hinding that she gave her evidence
with full regard to truth, and to the best of her ability. The
issue, therefore, narrows down to the question whether
the finding of the trial Court that her identification of the
appellant as the gunman is correct can be successtully
challenged having regard to the evidence on the record.
The witness’s uldence in chief, on the point, at page 13,
reads :—

“ While we were going towards Limnia a car came and
stopped in front of us, when we were on the road at
a distance nearer to Limnia than Avies Serghios. The
motor car came and stopped in {ront of us and we
stopped. It came from the direction of Limnia. We
were walking on the left side of the rcad towards
Iimnia and the motor car came and stopped in front
of us and we stopped. As soon as the car stopped,
my husband (the deceased) told me that it must be our
‘ Koumbaros Zacharias’.  We stopped and we were
waiting for our best man Zacharias tc appear. But
instead of Zacharias, Sotiris Koumbaris (ithe appellant)
alighted from this car from the left door of the car,
stood in front of us with a gun which he pointed at
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us. When Sotiris Koumburis stood in front of us with
the gun, my husband exclaimed ‘e re’ and turned
back and ran towards Ayios Serghios. Then Sotiris
started running behind my husband and firing at him
.v.... The car was behind the murderer and it was
illuminating the road. The head lamps of the
car were on. As soon as the car approached my husband,
my husband turned into the fields to his right and at
that time the gun had an interval as if the magazine
was changed. After the new magazine was put,
accused No. 1 (the appellant) started firing again
against my husband and then my husband fell.....’
When my husband fell down on the ground accused
No. 1 went over him and started shooting at him on the
face. At that time neither my husband nor accused
No. 1 (the appellant) spoke anything. Accused No. 1
said something when he finished and was going towards
the car, but I have not understood what he said .. ...
While accused No. 1 was firing at my husband when my
husband was lying dcwn, the car reversed and faced
in the direction of Limnia, and it came ihere where
my husband was lying, accused No. 1 (the appellant)
went in and they left towards Limnia. When [ say
the car came there, wherc my husband was lying, I
mean the car came there and was in the street near the
place where my husband was lying.”

And later, at page 15 of the record, the witness’s evidence
reads :—

** At the time I saw accused No. 1 (the appellant) there
was an clectric pole there, and the bulb was on and also
the headlights of their car were on, and the place was
weli illuminated. There were times when accused
No. 1 (the appellant) was five puaces near me and other
times when he was two paces near me, and that was when
I was running after him. 'The time | was running
after accused No. 1 was the time when he started
shouting (shooting ) at my husband ",

In cross-cxamination, the witness stated (page 20) :

* As soon as the car stopped in froni of us 1 did not
recognise to whom it belonged.  T'hen a person alighted
from the cor.  Immediately he got out of the car 1 did
not recognise wim. [ recognised him when he ap-
proached us and poinicd the gun towards both of us,
Ay husband at that time was on my right in the directio::
towards [Limnia. ‘The lights of the car at that time

0



were against us, | mean the headlights. At the time
when he came in front of me the headlights were not
blinding me, but just before when the car stopped, my
eyes were blinded by the lights. I saw him in one or
two seconds. Since the time of the murder of their
brother, both accused were on bad terms with my
husband and 1 recognised him when I saw him. I did
not say anything to my hushand. As I could see him,
my husband could see him as well, and I did not warn
him because immediately he remarked ‘re re’ and
started running. When I saw accused No. 1 (the
appellant) I was frightened but I did not get confused
as I was expecting my husband to be alive as the shots
missed him. I got confused when I saw my husband
falling down on the ground. He was not an unknown
person. He was a person I knew . ..., I do not know
whether the distance between the electric pole and the
place where my husband was lying was measured and
found to be 50 ft. ... Even if I would not sce him
the second time, 1 had already recognised him from
the first time that I saw him.”

It is common ground that the witness is a fairly voung
woman, who had heen married to the deceased for nine
years, and was the mother of three children, aged 8, 6 and
18 months’ old. 'T'herc is no allegation that her eve-sight,
or anything else about her, was not normal.  She was living
with her husband in the same village as the appellant, who
is a bachelor of about 35 years of age. There 1s nv sug-
gestion that she did not know the appellant.  On the con-
trary, it 1s an admitted fact that ever since the time of another
murder in that village, three years earlier, when a brother
of the appellant was the victim, the appellant and the de-
ceased in the present case, were on bad terras.  The deceased
and several of his {riends, were suspected for that murder,
and were kept in custody for a number of days pending
investigations. There was no prosecution 1n connection
with that crime, and suspicion continucd hanging over the
rival group including the deceased, ever since. The appel-
lant was undoubtedly a person well known to the witness.

The possibility of a mistake in her identification of the
assailant of her husband with the appellant, was exhaustivelv
argued by learned counsel, both, at the trial and inthe appeal.
The responsibility for assessing the cvidence in the first
instance rests, for obvious reasons, with the trial Court ;
and in this case, it is clear from the record, that the tnial
Court were fully conscious of that responsibility ; and that
they approached this issue of identification, with afl due

7

1966
Dec. 20,
21, 22,

1967
Jan. v
SoTERIS
Nrcorna

Koi'MBARIS
o
Tue REMELIC


file:///illage
http://RF.mu.ie

1966
ec. 20,
21, 22,

1967
Jan. 9
SOTERIS
NICOoLA

KousiBar';

v.

THs RepPUBLIC

caution. This becomes perfectly clear from the way in
which the trial Court dealt with the question of identification
in connection with the person jointly charged with the ap-
peltant, as the driver of the car used for the murder.

'I'"he Assize Court, after careful consideration of the evi-
dence as a whole affecting this issue of the identification of
the appellant, and fully conscious of their responsibility in
a case of this nature, fm.nd themselves satisfied both re-
garding the -,redllnhty [ the witness, and regarding the
correctness of her evidence on the point ; and they made
their finding accordingly.

At page 20 of their judgment (p. 237 of the record) the
Assize Court say @ -—

“ The evidence thus left, as far as he (the appellant)
1s concerned, is thut of the eye-witness, Katelou (P.W.4)
the victim’s widow, the finding of drops of bloed at
the scene of the crime, the explanation which he (the
appellant) gave for the injury on his hand, generally his
whole conduct, at the time of his arrest wt his housc,
soon after midnight, the night of the crime, and fnally
the alibi which he tried to establish.”

Further down at the end of the saree page (237/H) the Conn
S5av [ —

v $r

I'he witpess knew well the fust sccused (the appel-
lant} and she saw him and v as wetching hin all the time
from the moment he came in front of her and her hus-
hand with the gun until he entered the car driven by the
ather person.”’

After dealing with the main puints of the argument agmndt
ﬂ;l(, widow’s evidence, the tial Court say (p. 239/A) -

o
viwe oo we ore satisBed from he evidence belore us and
ie - from the explanations she gave tn her evidence, that she
o) nither lisd, nor did she make & mist.ke in the identifi-
ki -vatien of the first accused:(the appellant) as the person

: who kifted her husband, and we belicve her

B ' Cte

Inathe final part of thelr ]udgmcnt cthe Assize Court say

17174’{}) N [ LR '
the

1
4
i . !1 cnm,hm' 4y we ('r ot believe ll‘(. fiist iccused
{ {ar

ta.ﬂr apnvll.v t) b ..u;' i as true the evidence of

!c‘”ll() '3

Avaindss Katelw (the vidow) that the person who
pkilled her  husband, | theg, vietim of jthis tmurder, s

W pp heng else but rlu First accused N 4 g, o

w



It was open to the appellant to challenge these findings on
appeal, and to submit to this Court reasons for which they
should be set aside. Learned counsel on his behalf made
full use of the opportunity. The principles upon which
this Court will consider on appeal, findings of fact made by
the trial Court, have been stated and applied in a number of
cases, some of which were referred to in the present appeal.
The position is now well settled. For the purposes of this
judgment, we need only refer to some of the cases :

Stelios Michael Stmadhiakos v. The Police 1961 C.L.R,,
64-94 ; Christofis Vassiliou Tofas v. The Republic 1961
C.L.R., 99-102 ; Andreas Christodoulou Moustakas v. The
Republic 1961 C.LL.R. 239-245 ; Charalambos Zacharia v.
The Republic 1962 C.L.R., 32-67 ; Patsalides v. Afsharian
(1965) 1 C.L.R. 134, Mamas v. The Arma Tyres, (1966)
1 C.L.R. 158 ; and Iordanis Shioukiouroglou v. The Police
(1966) 2 C.L.R. 35. They all deal with the position re-
garding findings made by the trial Court, and the question of
credibility.

We have carcfully und anxiously considered in the present
appeal the finding of the trial Court on this crucial issue of
identification, in the light of the submissions made on behaif
of the appellant ; and in the light of the other material on
record, affecting the matter, notably the falsc alibi and the
inconsistent explanation as to the injury on his hand. In
considering the possibility of a mistake, one of the members
of this Court (Mr. Justice lladyanastassmu) felt inclined to
the view that, bearing in mind human frailty in such matters,
and bearing also in mind that due to the existing enmity
between the appellant and the deceased, the widow may have
jumped into conclusions as to the identity of the assdilant,
the possibility of a mistake by the witness in Question,
frightened and excited ss she must have been at the tirhe,
should not have been excluded by the trial Court. The
other four members of this Court, however, felt no doubt
in their mind un [Ahe matter, and cannot say that the ﬁndmg
of the trial Colrt on the question of identification was, on
the totality of the evidence on 1ecord, either unreasonable
or unsatistactorv. The appeal must, therefore, fail ; and
be dismissed accordingly.

Appeal dismissed.
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