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Constitutional Law——Canmiunonahtv of Iegr.siauan—j’he béﬁressed
Tenants Relief Lav, 1965 (Law No6. 19 of 1965)—Nat repugnam
to, or inconsisterit with, the Consiitition Ariicles 23.1, 3 and 3,
or 26.1. See Sections 2, 3 (1) (2) and 3. 4(]) (5), 5 aiid 7 of
the said Law of 1965—See diso herebelow.

Constitutional Law—-Safeguara’ of the r:ghr of ownership— Limitations
or restrictions of such r:ghr—AmcIe 231 2 and 3 of the
Consluurron-——Scope thereof— Ariicle 23 is not applicablé io
Iegrs!atwn regulatmg mere!y the civil law rrghrs in praperr)
inter parresHTherefore it does not apply ro the provisions of
the said liw 19 of 1965 (supra)———threby restrictions or
limitations are hot éffecierd in the interest of thé §tdte o
a public bodv—Bui merely regiilating rights iin property beticéen
individuals.

Consmunonal Law——Freedam of camrac!— “TS  Sikalopa TOU
GUqutMeoﬁal éleuﬂépws“ Safeguarded tinder paragraph 1
of Arncl'e 26 oj the Constitution — Conistruction af th'é
aforesard expresswn in rhe t'omext of the prausmas i the
said paragraph Paragraph 1 of Article 36 of the Constititioli—
Meaning dnd effect—v-lt only gidrahiees the right to ehter inio
legal contracts, and hot the righis created ihereunder—Coiiifa
the minority of the Coutt; holding that the sdid paragraph cameyr
the notion af Sl freedom af mntract sub;ecl only ‘‘to §uch
conditions, liniitations or Festiictions as dre igid dowil by the
general pFincipiés af the law of comract , the sdid paragraph
guardnieeing Such freedom Jrom the iine of emermg info ihe
contract to iis final performance—lIi follows from the mujorify
opinion that the said Law No. 19 of 1965 (siipia) is nut fepugnain
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or inconsistent with Article 26, paragraph \,of the Constitution—
The same conclusion reached by the minority on the basis of
the principle of the ‘“‘reserved police power” of the State,
especially in cases of emergency—See also herebelow.

Constitutional Law—Residual or reserved police powers of the state,
especially in cases of emergency—Theory of such powers based
mainly on American case law—Whether or not such theory,
entailing by way of logical corollary regulatory powers of the
State—In relation to rights or freedom safeguarded by Part II
of our Constitution—Not expressly provided under the Constitution,
can be applied in Cyprus, especially in view of the provisions of
paragraph 1 of Article 33 of the Constitution,

Constitutional Law—Constitutionality of legislation—Judicial conirol
of the constitutionality of statutes—General principles applicable.

Landlord and Tenant—The depressed Tenanis Relief Law, 1965,
(Law No. 19 of 1965)—Applicabie to statutory and, also, ro
contractual tenancies—Sections 2, 3 and 4 (1) of the said law,
and section 2 of the Rent Control (Business Premises) Law 1961
(Law 17 of 1961 as amended by Law 39 of 1961).

Contract—Freedom of contract—Article 26.1 of the Constitution—
See above.

Property—Right of—Restrictions or limitations—Article 23.1, 2
and 3—Scope and extend—See above.

Tenanis— Depressed Tenants—See above,

Depressed Tenants—See above.

Depressed area—See above.

“Business premises”’—Meaning of the expression within section 2 (1)
of Law 19 of 1965 (supra)—See above.

“Tenant”"—Meaning of the word within section d(1yof the said Law
No. 19 of 1965 (supra)—See above,

“Awaiwpa Tou gupfdrAicaton EheuBipus”— Meaning of the expression
within puragraph | of Article 26 of the Constitution—See abore.

“Righr to enter freely into any contract”-—Meaning within paragrapii |
of Article 26 of the Constitution—See above.

“Relief -~ Relief of depressed tenants—See above.

Residual or reserved police powers of the State—See above,

126



Emergency—Cases of emergency and the exercise of reserved police
powers by the state—See above,

Police Powers—Police powers of the State—Residual or reserved
police powers restrictive of the rights or-freedoms guaranteed

" b the Constitution—Article 33 paragraph | of the Constitution—
See above, '

Rights and Freedoms—Fundamental rights and freedoms guaranteed
by the Constitution—Resirictions or limitations thereof not
allowed otherwise than it is provided in Part Il of the Constitution—
Subject to the provisions of rhe Constitution relating to a siate
of emergency—Article 33. paragraph 1. of the Constitution—
See also above.

Fundamental rights and freedoms—Guaranteed by the Constitution—
Limitations ' or restrictions thereaf-—See immediately above.

This appeal raises two questions : {a) whether the Depressed
Tenants Relief Law, 1965 (Law No. 19 of 1965), applies 10
contractual tenants and (b) if it does, Lhe constitutionality of
the aforesaid law i.e. whether or not it is repugnant to the
provisions of Articles 23.1, 2 and 3 and 26.1 of the Constitution.

The aforesaid Law was enacted on the 2%9th April, 1965,
and the Council of Ministers by an order published in the Officia
Gazerte on 19th August, 1965, and made under the provisions
of Section 3 (1) of the Law, declared, inter alia, a certain part
of the controlled area within the municipal limits of Nicosia,
including Hermes Street (where the business premises of the
appellant are situated), as a “‘depressed area” (“*BuoTpayouga
Teptox ). On the 30th September, 1965, the appellant. who
was the contractual tenant of the business premises in question,
applied under the provisions of section 4 (1} of the Law, for
the determination of the rent of his business premises as from
the ist December, 1963, as provided in that section. Section 4 (1)
gave the right to tenants of business premises within the
depressed ‘area to apply to the Court, within two months of the
publication of the order under section 3 (1) (supra) to have the
rent of the business premises occupied by them determined
with the result that, as from the date of the Court order for
the adjustment of the rent, the rent payable by the tenant shall
be the rent so adiusted by the Court.

As it appears from the long title of the said Law of 1965,
its object is “to provide for the taking of temporary measures
for the relief of certain depressed tenants ™, and is made applicable
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to business premises in ‘“‘depressed areas’, declared as such
by the Council of Ministers, for the purpose of relieving tenants
in whose business premises, because of proximity to dangerous
places, the normal conduct of their business has in consequence
of the “recent events'’ been adversely affected and substantially
reduced so as to render the taking of measures for their relief
imperative. It is a matter of common knowledge that the
“recent events’ referred to in the law are those events which
began with the fighting which broke gut in Nicosia on the 2lst
December, 1963, to which the Court had occasion to refer in
the case of the .Attorney-General of the Republic v. Ibrahim,
1964 C.L.R. 195, Hermes Street, in which the premises in
question are situate, is on the boundary line, known as ““Green
Line”, separating from the rest of Nicosia town thatpart thereof
which is under the control of Turkish Cypriots who refuse
access to Greek Cypriots by the force of arms,

The trial Judge held that the aforesaid Law No. {9 of 1965
did not apply to contractual tenants and, consequently, that
the appellant, being a contractual tenant, was not entitled to
apply for relief undcr section 4 (1) (supra); and his application
was accordingly dismissed. The tenant appealed against this
decision of the trial Judge. It was argued on behalf of the
respondent-landlord that, even if the aforesaid law is applicable
to contractual tenants, still it is repugnant to the constitution,
namely, to the provisions of—

(1} Article 23, paragraphs 1, 2 and 3 of the Constitution,
as it imposes a restriction or limitation on the right of the
landlord’s property without providing for the payment
of just compensation; and of—

{2) Article 26, paragraph 1, as it interferes with the right
of a person to enter freely into any contract.

The aforesaid paragraphs |, 2 and 3 of Acticle 23 of the
Constitution and paragraph | of Article 26, are fully set out
in the judgment delivered by Josephides, J.

Section 4 (1) of the aforesaid Law No. 19 of 1965 reads as
follows :

“4 (1). l\iol'\;’ithslunding the provisions of the Law, any
tenant of premises within a depressed area may, within
. two months -of the publication of the order referred to in
sub-section (1)-of . section 3, by application Lo the ‘Court

++. -seek that the rent payable as from the first day of December,
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1963, in respect of the business premises occupied by him
be determined, and thereupon the provisions of the Law
relating to the adjustment of rents for business premises
shall apply, mutatis mutandis to any such application”,

It is common ground that the powers of adjustment in
section 4 (1) include the power to reduce the rent payable.

v

So far as material, section 2 of the same law provides :—

“2(1). In this law, unlesss the context otherwise requires
‘business premises’ means any premises let for any business,
trade or professional purposes and used as such and situate
within a depressed area; "Law’ means the Rent Control
(Business Premises) Law, 1961 (Note : wiz. Law No. 17
of 1961 as amended by Law No. 39 of 1961).

“(2) Any other terms not specifically defined in this
Law shall, unless the contéxt of this law otherwise requires,
have the meaning assigned to them by the Law""

As the term “tenant” which occurs in section 4 (1) (supra)
is not specifically defined in the said Law 19 of 1965, one has
to refer to Law 17 of 1961 (as amended by Law 39 of 1961)
for its definition. Section 2 of that Law. provides :

““Tenant’ means. the tenant of business premises in
respect of which a tenancy exists and includes—

{a) a statutory ténant;
(b)

“‘Tenancy” means any lease ..................
“‘Business premises’ .......... means any premises
let for any business, trade or -professional purposes and
used as such and situate within a controlled area, but does
not include any such premises—

Q) -

(ii) in respect of which there is a valid and binding
agreement between the tenant and the landlord thereof,
so long as such agreement is i force”. .

e

The relevant provisions of section 3'of-Law No. 19 of 1965
(supra), are set out in the judgment of Josephides, J., post.
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Also, the relevant provisions of Articles 23 and 26 of the
Constitution are fully set out in the judgment delivered by
Josephides, J. (post).

Article 33, paragraph 1, of the constitution reads as follows :

“l. Subject to the provisions of this Constitution relating
to a state of emergency, the fundamental rights and liberties
guaranteed by this part (note : it is Part 11 of the
Constitution) shall not be subjected to any other limitations
or restrictions than those in this Part provided”,

The Court, in allowing unanimously the appeal (but for
different reasons as regards certain aspects of the issue of
constitutionality), setting aside the decision appealed from and
remitting the case to the trial Court to be heard on the merits,—

Held, (I} as regards the issue whether or not Law 19 of 1965
(supra) is applicable to contractual tenants:

Per Josephides, J. (all other members of the Court concurring):

The comparison of the definition of the tgrm “business
premises” in the two Laws (i.e. in Law No. 19 of 1965 and
Law 17 of 1961 (as amended) (supra)) makes it abundantly
clear that it was the intention of the legislature to exclude
contractual tenancies from the 1961 law and to include such
contractual tenancies in the Law of 1965. For these reasons,
we hold that Law 19 of 1965 (supra) applies not only to statutory
tanancies but also to contractual tenancies.

Held, (II) as regards the issue whether the aforesaid Law No. 19
of 1965 (supra) is unconstitutional :

The Depressed Tenants Relief Law, 1965, (Law No. i9 of
1965) is not repugnant to any provisions of paragraphs 1, 2
and 3 of Article 23 of the Constitution or of paragraph 1 of
Article 26 thereof.

Held, (I11) consequently, the appeal must be allowed, the
Jjudgment of the trial Court set aside and the case is remitted to
the trial Court to be heard on the merits.

Held, (IV) with regard to the constitutional aspect of the
case in so far as Article 23, paragraphs 1, 2 and 3, of the Consti-
tution is concerned :

Per Josephides, 3. (all other members of the Court concurring):
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On the principles laxd lown in the cases of Eviogimenos and the
Republic (196132 R S CC 139, at pp 142-3 and Al Ratip and the
Republic (1962) 3 RS CC. 102, at p 104, which principles we
affirm, 1t would seem that as the restniction or limtation m
the present case 15 not effected 1n the interests of the State or
any pubhc body, the provisions of Article 23, paragraphs 1,
2 and 3, do not apply to the provision of the aforesaid Law
No 19 of 1965, as this statute s legislation regulating the
cvil law nghts 1n property mter partes.

Per Josephides, J (Hadpanastassiou, J. concurring) :

(1} In considering this matter we have also referred to the
provisions of Article 17 of the Constitution of Greece, the rent
restriction legistation 1n force there and to the decision of the
Greek Council of State No. 1192/1955

{2) Considering that the aforesaid Law No 19 of 1965 (supra)
does not provide for a complete deprivation or restriction of
the nght of property, that 1t 1s of a temporary nature to tide
over an emergency or exceptional circumstance. as shown by
the provisions of section 3 of the Law, that the restricuon or
himitation of the night of property 15 not effected 1n the interests
of the state, and that 1t 1s legislation regulating civil law nights
in property between private individuals, I am of the view that
such law 1s not repugnant to the provisions of paragraphs i,
2 and 3 of our Constitution.

Held, (V') as regards the question whether or not the proiisions
of the aforesmd Law No |9 of 1965 are repugnant to or mnconsis-
tent with the provisions of Article 26, paragraph 1, of the Consii-
tution

Per Vussihades, P.(Triantafyliides, Stavrinides and Loizou, JJ
concurring)

As regards Article 26, paragraph 1, of the Constitution, 1
am inchned to the view that this Article guarantees the right
to enter into legal contracts, subject to the conditions and
qualifications therein, and does notrefer to the rights created
under such contracts The English version of the text expressly
refers to “the night to enter freely into any contract.. '’ and
I read the words *“1o Sikalwpax ToU oupPdiiecton EAeubiépos™, in
the Greek version, as referring to the ume of entering into the
contract; and not otherwise Therefore, Article 26 15 not
applicable to the matter in hand
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Per Josephides, J. (Hadjianastassiou, J. concurring) :

After referring to the Greek and Turkish texts of paragraph 1
of Article 26 of the Constitution (set out in full in his judgment,
post) and to the English translation of that paragraph (supra
and infra) the learned Justice went on :

(1) The Greek words “10 Bikalwua ToU oupPdiecton EAsudé-
pws’” and, as I understand them, the corresponding Turkish words
occurring in Article 26, Paragraph 1 of the Constitution (both
texts being originals and authentic) convey the notion of full
freedom of contract; and [ am unable to subscribe to the view
that this right refers only to the time of entering into the contract
without guaranteeing or safeguarding the full freedom of
contract from the time of entering to its final performance.
subject only “to such conditions, limitations or restrictions
as are laid down by the general principles of the law of
contract’™” (see Article 26.1).

(2) (a) It was, however, submitted by the learned Altorney-
General, supported by the tenant's counsel, and conceded by
the landlord’s (respondent’s) counsel that the State possessed
a reserved police power to protect the vital interests of the
public during an emergency and that this would not violate
the provisions of Article 26.1 of the Constitution; but the
respondent’s-landlord’s counsel contended that the State
has gone too far in this case in that no time has been fixed for
such measures and the conditions laid down in the statute
itself are not reasonable.

{b) No other Article of the Constitution was relied upon on
the record or referred to by counsel and no other argument
was advanced to this Court. Consequently, the question of
the constitutionality of the Law No. 19 of 1965 (supra) is decided
in this judgment on the basis of the submissions made before
the Court and on Article 26.1 of the Constitution which was
the only Article invoked by the tenant on this aspect of the
case.

(c) Following judicial precedent in other jurisdictions (the
United States of America and India), T take the view that in
determining a question of constitutionality this Court has
only one duty, that is, to lay the Article of the Constitution
which is invoked beside the statute which is challenged and
decide whether the latter is repugnant to or inconsistent with
the former. The litigant who wants to have a statute declared
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unconstitutional must refer to the specific provision of the
Constitution which is alleged to have been violated by the
impugned statute; and the Court willi entertain only those
constitutional questions which are specifically raised by the
pleadings or other formal part of the record and properly

presented.

i.. (3) Sections 3, 4, 5 and 7 of the,Law No, 19, of 1965 under

consideration (supra), show that the Law in question is a
témporary measure to tide over an economic emergency, subject
to certain strict conditions. Considering the circumstances

‘under which the aforesaid law came to be enacted, 1 am satisfied

that severe economic conditions, arising.out of the well-known
“recent events” since December, 1963 (supra), created a public
economic - emergency,” calling for the exercise of the State’s
police "power. | am further satisfied that relief is justified by
the economic emergency, that it is of an appropriate character
and is granted upon reasonable conditions.

-(4) I, therefore, hold that the aforesaid Law of- 1965 is a

- reasonable and valid exercise of the State’s reserved power

to protect-the vital.interests: of the public during the_emergency

“"and -that it does not violate Article 26.1 of- our Constitution.

Principles laid down in the decision of the Greek Council of
State No. 1192/1955 in the *’ Amogéass ToU ZupPouiiou "Emikpa-
Telas”™ 1955 Bp. 671, at pp. 672-3 (regarding the constitutionality of
the rent restrictions legislation n dreece) considered with approval.
Building' and Lodn . Association;~. John H. Blaisdell (1933} 290
U.S. 398 at p. 434 per Chief Justice Hughes; (78 Law.ed. 413,

. at p. 426) reasoning adopted; Wood v. Loverr (1941) 313 U.S.
362 ai p.- 383 per-Justice Blacks reasoning adopied.

Per ’i"rr'ém"aj.’yﬂide.;, J. (Stavrinides J. .concurlring) :

(1} I am unable to agree with the determination of the issue.
..of constitutionality—in relation to Article 26.1 of the Constitution
'(si:pr_a)—on the footing of the reserved ‘“police powers” of

the State..

E

(2) T would commence by observing that in determining an
issucj of constitutionaiity of leg'islalion—raised by reference
to a specific constitutional provision, such as Article 26.1
(supra)—this Court does not have its hands tied by 'th_e approach
of the. parties, but it is entitled, and,bound, to examine such
issue from all its necessary aspects.
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(3) One such aspect, in the present case, is that paragraph 1
of Article 26 of the Constitution (supra) must be construed
in conjunction with paragraph 1 of Article 33 of the Constitution,
which reads :

“1. Subject to the provisions of this Constitution relating
to a state of emergency the fundamental rights and liberties
guaranteed by this Part shall not be subjected to any othe-
limitations or restrictions than those in this Part provided.”

{4) Both Articles—26 and 33—are to be found in the same
Part of the Constitution, Part T}, which deals with fundamental
rights and liberties. Article 26 (supra) is a substantive provision,
Article 33.1 is not an independent substantive provision, but
an ancillary, omnibus, one, governing the applications of all
substantive provisions on Part 11, such as Article 26. So, though
Article 33.1 was not specifically referred to in argument, this
Court, in applying Article 26.1 (supra) has to bear in mind
Article 33.1, especially in view of the solemn obligation of the
Court under Article 35 of the Constitution to secure within
the limits of its competence “the efficient application of the
provisions of Part II of the Constitution”’. Thereflore, it cannot
be said—in accordance with the relevant principle evolved in the
United States (sece, inter alia, New York Central and Hudson
River Railroad Company v. City of New York 186 U.S5. 269,
46 Law. ed. 1158)—that, once Article 33.1 was not relied upon
by the parties, it must not, or cannot, be taken into consideration
in determining the sub judice issue of constitutionality.

(5) Perhaps, one might be inclined 1o the view that this Court,
in a case such as the present one, would have to bear in mind
Article 33.1, even if it were a separate substantive provision,
and notwithstanding any principle elsewhere to the contrary,
because, but for the enactment of the Administration of Justice
{Miscellaneous Provisions) Law, 1964 (Law 33/64) and the
case The Attorney-General v. Ibrahim 1964 C.L.R. 195 the sub
Judice issue of constitutionality would have been made the
subject of a reference under Article 144 of the Constitution
and in such a case the issue would have had to be determined
in toto (see Tyllirou and Tylliros 3 R.8.C.C. 21).

(6) (a) Once an express provision such as paragraph 1 of
Article 33 is to .be found in Part II of our Constitution, it
inevitably excludes in relation to the rights and freedoms
guaranteed in Part II, the exercise by government of any police
powers not expressly provided for, or the course of holding as
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valid action taken apart from relevant constitutional provisions
in case of necessity (as was the case in relation to other Parts
of the Constitution, in the Ibrahim’s case supra.

(b) The existence of an implied right of the State to exercise
police powers in relation to the rights and liberties guaranteed
in Part 11, is neither needed nor possible, because such right
is expressly provided in our Constitution, by appropriate
exhaustive provisions in several Articles concerned, in Part 1i
(See, for example, Articles 7.2 and 3, 10.3, 11.2 and 3, 13.1
and 2, 152, 16.2, 17.2, 18.6, 19.3, 20.1, 21.3 and 5, 23.3, 4, 7
and 8, 25.2 and 3, 26.1, 27.1 and 2, 30.2)

(c) Also under Article 183 of the Constitution it is rendered
possible, in case of emergency, to suspend the operation of
certain of the Articles in Part II.

(7) (a) In the United States of America the notion regarding
resort by government to an implied right to exercise police
powers has developed in a constitutional context which, in
this respect, is radically different from our own. In the US.A
the Constitution guarantees certain rights and liberties with-
out providing for, fully and expressly, in connection there-
with, the instances of regulatory intervention by government,
in the exercise of its police powers,—as does the Cyprus
Constitution; thus, it became necessary in the United States
to prescribe by judicial decision the limits of possible restriction
of the rights and liberties concerned; and there is nothing in
the Constitution of the United States to the same effect as our
Article 33.1 (supra)—which is the logical corollary of the fact
that the exercise of police powers in relation to the rights and
liberties guaranteed in Part Il of our Constitution has not been
left to be propounded upon judicial decision but has been
exhaustively, expressly and amply, provided for in the Constitution
itself.

(b) The judicial concept behind governmental intervention
in the United States, for the purpose of regulating rights and
liberties, is well set out in the opinjon of the United States
Supreme Court delivered by Mr. Justice Holmes in the case
of Notle State Bank v. Haskell 49 1.S. 104; 55 Law. ed. 112.
Vide also the majority of opinion delivered by Mr. Justice
Roberts, in Nebbia v. People of the State of New York 291
U.S 502; 78 Law. ed. 940.

(8) In my opinion, it is-not possible to rely-on the United~
States case law (quoted in the judgment of the learned Justice,
post}—decided in a difffferent constitutional context than our

i -
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own—in order to hold that, in case of emergency, resort may
be had to police powers of government in order to restrict on
grounds of public interest, in an emergency or otherwise, the
right guaranteed under Article 26.1; and this in the teeth of
an express provision to the contrary as Article 33.1 of our
Constitution. Dicta of Chief Justice Hughes delivering the
majority opinion in the Blaisdell case (supra) in relation to

emergency powers viz-a-viz existing constitutional provisions,
considered.

Per Hadjianastassiou, J.

{i) It is clear from the wording of section 4 (1} of Law No. 19
of 1965 (supra) “‘any tenant of premises within a depresscd
area’ that the legislature intended to include contractual
tenancies also within the ambit of the said Law; and in order
1o relieve a class of persons, that is the depressed tenants in
a “depressed area” from the burden of high rent.

(2) I am of the view that the wording in paragraph 1 of
Article 26 of the Constitution (supra) “the right to enter freely
into a contract” is not limited only at the time of entering into
such contract, but one should construe it to refer to the notion
of the freedom of contract, subject of course to “such conditions,
limitations or restrictions as are laid down by Lhe general
principles of the law of contract”. Adkins v. Children’s Hospital
(1922) 261 U.S. 525; 67 Law. ed. 785, reasoning adopted, see,
also, Svolos and Vlahos The Constitution of Greece (1954)
Vol. A, pp. 325-326 and 333-334,

(3) Since the provisions of Law No. 19 of 1965 are of a tempo-
rary nature and considering the circumstances under which
this Law came to be enacted, due to the fighting in Nicosia
which created an economic emergency within the area of the
“green line”’, it was the duty of the State in the exercise of its
reserved police power under the provisions of Article 26.1 to
give reliel from the enforcement of such contracts. I am satisfied
that the relief is justified on grounds of public necessity because
of economic causes created and that the measures taken are
reasonable and appropriate to that end.

Appeal allowed, judgment of trial
Court set aside. Case remitted to
trial court to be heard on its
merits. No order as to costs in the
appeal. Costs in the trial Court
10 be costs in cause.

136



Cases referred to :

The Attorney-General of the Republic v. Ibrahim 1964 C.L.R.
195;

Board for Registration of Architects and Civil FEngineers v.
Kyriakides (1966) 3 CL.R. p. 640,

Eviogimenos and the Republic 2 R.8.C.C. 139, at pp. 142-3;
Al Ratip and The Republic 3 R.S.C.C. 102, at p. 104;
Tyllirou and Tylliros 3 R.S.C.C. 21,

Greek Cases :

Decision of the Greek Council of State No. 1192/1955 in Decisions
of the Council of State 1955 B. p. 671, and at pp. 672-3;

(CAtrogaots ZupBouliou ‘EvrikpaTelas &pi1f. 1192/1955 els ** Amo-
péoels ZupPouriov ‘Empareios’, 1955 B. oeA. 671
kai els oeh, 672-3.)

American Cases;

New York Central and Hudson River Rly Co. v. City of New York
186 U.S. 269; 46 Law. ed. 1158;

Chapin v. Fye (1900) 179 U.S. 127;
United States v. Butler (1935) 297 U.S. | at p. 62;
Everson v..Board of Education (1947) 330 U.S.1;

Home Building and Loan Association v. John H. Blaisdell
(1933) 290 U.S. 398; 78 Law. ed. 413;

Wood 1. Lovert (1941) 313 U.S. 362, at p, 383;
Block v. Hirsh (1920) 256 U.S. 135;

Marcus Brown Holding Co. v. Feldmun, 256 U.S. 170; 65
Law. ed. 877;

Wilson v. New 243 U.S, 332 at pp. 345-6;

Adkins v. Children's Hospital (1922) 261 U.S. 525 at pp. 546,
561; 67 Law. ed. 785;
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Thurlow v. Massachusserts 12 Law. ed. 256;
Allgever v. Louisiana 165 U.S. 578; 41 Law. ed. 832;

Lynch v. United States of America 292 U.S. 571; 78 Law. ed.
1434;

U.8. v. Nudelman {1939) 308 1.8, 589;
Aircraft Equipment Corporation v. Hirsch (1947) 331 U.S. 752.

Appeal.

Appeal against the judgment of the District Court of Nicosia
(Georghiou D.J) dated the lith January, 1966,(Application
No. 5/65) dismissing an application, under s.3 (1)} of the
Depressed Tenants Relief Law, 1965 (Law 19/65), for the
determination of the rent payable in respect of a shop.

A. Hadjiloannou, for the appellant.
X. Clerides, for the respondént.

C. G. Tornaritis, Attorney-General of the Republic, as
amicus curiae.

Cur. adv. vult.

VassiLiapes, P.: 1 shall ask Mr. Justice Josephides, to
deliver the first judgment.

JosepHipes, J.: This appeal raises two questions :
(a) whether the Depressed Tenants Relief Law, 1965, applies to
contractual tenants and (b) if it does, the constitutionality of
the aforesaid Law.

The trial Judge held that the above Law (to which [ shall
refer as “the Law of 1965°") did not apply to contractual tenants
and that the appellant, being a contractual tenant, was not
entitled to apply for relief under section 4 (1) of the Law and
his application was accordingly dismissed. The Depressed
Tenants Relief Law, 1965 (Law 19 of 1965) (‘O Tiepi *Avexou-
ploews Avomporyolvtwv “Evonaactédv Népos Tou 1965) was
enacted on the 29th April, 1965, and the Council of Ministers
by an order published in the official Gazette on 15th August,
1965, and made under the provisions of section 3 (1) of the
Law, declared, inter alia, a certain part of the controlled area
within the municipal limits of Nicosia, including Hermes Street,
as a “‘depressed area” (Svompayouca mepioxf)). On the 30th
September, 1965, the appellant applied, within the prescribed
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time limit under the provisions of section 4 (1) of the Law,
for determination of the rent of his business premises as from
the 1st December, 1963, as provided in that section.

As it appears from the long title of the Law of 1969, its object
is “to provide for the taking of temporary measures for the
relief of certain depressed tenants”, and it is made applicable
to business premises in depressed areas, declared as such by
the Council of Miristers, for the purpose of relieving tenants
in whose business premises, because of proximity to dangerous
places, the normal conduct of their business has in consequence
of the “recent events” been adversely affected and substantially
reduced so as to render the taking of measures for their relief
imperative. [t is a matter of common knowledge that the “recent
events” referred to in the Law are those events which began
with the [lighting which broke out in Nicosia on the 2lst
December, 1963, to which we had occasion to refer in our
judgment in the case of the Artorney-General of the Republic
v. Tbrahim, 1964 C.L.R. 195 at pages 246-249. Part of Nicosia
town and certain other territory in the Republic have been
under the control of Turkish Cypriots who refuse access to
Greek Cypriots by the force of arms. Hermes Street in which
the business premises in question are situate is on the boundary
line, which is known as the “Green Line”.

Section 4 (1) of the Law gave the right to tenants of premises
within the depressed area to apply to the Court, within two
months of the publication of the order under section 3 (1),
to have the rent of the business premises occupied by them
determined, with the result that, as from the date of the Court
order for the adjustment of the rent, the rent payable by the
tenant shall be the rent so adjusted by the Court.

[t is common ground that the appellant has been the tenant
of the premises at 11 and 13, Hermes Street, Nicosia, since
the year 1932, that the original rent was £2.500 mils per month,
that by a contract of lease dated 25th June, 1959, the rent was
agreed at £384 per annum, that is, £32 per month, and that
the appellant is a contractual tenant. The appellant uses these
premises as a leather-shop and he alleges that since the events
of December 1963 he has been unable to carry on any business
during the first six months and that subsequently the volume
of his business has been very restricted. The appellant submitted
that the rent should be fixed at £96 per annum with effect
form 1st December, 1963, but the respondent did not accept
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17 of 1961
39 of 1961

this rent and he submiited that the Law of 1965 is unconsti-
tutional.

Although the only issue before the learned trial Judge in
this case was by consent of the parties the constitutionality
of the Law of 1965, nevertheless, the trial Judge proceeded to
determine the question whether that Law applied to contractual
tenancies for the purpose of deciding the question of constitu-
tionality; and, as he states in his judgment, this matter was
not raised by counsel nor any argument heard on it by the
Court.

In considering this matter [ shall quote from the official
English translation of the Law of 1965, as well as of Law 17
of 1961 (to which 1 shall presently refer), prepared at the
Ministry of Justice, as | think it substantially reproduces the
original Greek next of the Laws in question.

Section 4 (1) of the Law of 1965 reads as follows :

“4.— (1) Notwithstanding the provisions of the Law, any
tenant of premises within a depressed area may, within
two months of the publication of the order referred to
in sub-section (1) of section 3, by application to the Court
seek that the rent payable as from the first day of December,
1963, in respect of the business premises occupied by
him be determined, and thereupon the provisions of the
Law relating to the adjustment of rents for business premises
shall apply, muiatis mutandis, to any such application.”

It will thus be scen that any “tenant of premises” within a
depressed area may apply for -the determination of the rent
of ““the business premises” occupied by him, and thereupon
the provisions of the “Law” relating to the adjustment of
reats for business premises shall apply. This would seem to
include the power to reduce the rent payable.

Sa far as material, section 2 of the Law of 1965 provides
as follows :

“2.—~ (1} In this Law, unless the context otherwise requires-
‘business premises’ mzans any premises let for any business,
trade or professional purposes and used as such and situate
within a depressed area;”

Law’ means the Rent Control (Business Premises) Law,
19617,

L1
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“(2) Any other terms not specifically defined in this Law
shall, unless the context of this Law otherwise requires,
have the meaning assigned to them by the Law™.

As the term “tenant” which occurs in section 4 (1) of the
1965 Law is not specifically defined in that Law, we have to
refer to Law 17 of 1961 (as amended by Law 39 of 196]) for
its definition. Section 2 of that Law provides as follows |

Tenant’ means the tenant of business premises in respect
of which a tenancy exists and includes—

{a) a statutory tenant;

(b) any sub-tenant or any other person deriving
a right from the original tenant or sub-tenant to
possess the business premises;

(c) the widow of a tenant who was residing with
him at the time of his death.......... ”

€<

“Tenancy’ means any lease, demise, letting or holding
of business premises whether in writing or otherwise by
virtue whereof the relationship of landlord and tenant is
created;”

ee ©

business premises’ subject to the provisions of the
Constitution, means any premises let for any business,
trade or professional purposes and used -as such and
situate within a controlled area, but does not include any
such premises—

(i) completed and let for the first time after the
date of the coming into operation of this Law;

(i1) in respect of which there is a valid and binding
agreement between the tenant and the landlord
thereof, so long as such agreement is in force.”

if one compares the definition of the term “business premises”
in the Law of 1965 with that in the Law of 1961, he will observe
that the legislature in the 1961 Law expressly excluded
contractual tenancies in paragraph (ii) of the definition; while
the expression “business premises” in the Law of 1965 is defined
as meaning “‘any premises let for any business, trade or
professional purposes and used as such and situate within
a depressed area”, without any exception whatsoever, that
is, without the two exceptions expressly provided in the 1961
Law, namely premises completed and first let after the 1961
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Law, and, premises in respect of which there is a valid contractual
tenancy in force.

The comparison of the definition of the term ““business
premises” in the two Laws makes it abundantly clear that it
was the intention of the legislature to exclude contractual
tenancies from the 1961 Law and to include such contractual
tenancies in the Law of 1965, For these reasons we hold that
the Law of 1965 applies not only to statutory tenancies but
also to contractual tenancies.

The next question which now arises is whether, in view
of this construction, the Law of 1965 is unconstitutional.

1t was submitted on behalf of the respondent that this Law is
repugnant to the provisions of—

(1) Article 23, paragraphs 1, 2 and 3, of the Constitution,
as it imposes a restrictton or limitation on the right
of a landlord’s property without providing for the
payment of just compensation; and of

(2) Article 26, paragraph 1, as it interferes with the right
of a person to enter freely into any contract.

With regard to the first question, we think it would be
convenient if we quoted the relevant provisions of Article 23
of our Constitution.

ARTICLE 23.

“1. Every person, alone or jointly with others, has the
right to acquire, own, possess, enjoy or dispose of any
movable or immovable property and has the right to
respect for such right.

The right of the Republic to underground water,
minerals and antiquities is reserved.

2. No deprivation or restriction or limitation of any
such right shall be made except as provided in this Article.

3. Restrictions or limitations which are absolutely
necessary in the interest of the public safety or the public
health or the public morals or the town and country
planning or the development and utilization of any property
to the promotion of the public benefit or for the protection
of the rights of others may be imposed by law on the
exercise of such right.
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Just compensation shall be promptly paid for any

such restrictions or limitations which materially decrease’

the ecomomic value of such property; such compensation
to be determined in case of disagreement by a civil Court.™

In considering questions on the constitutionality of a statute
we have adopted certain principles governing the exercise of
judicial control of legislative enactments and we need not in
this case refer to them in detail. Those principles are to be found
it the case of the Board for Registration aof Architects and
Civil Engineers v. Kyriakides (1966) 3 C.L.R. 640.

The landlord’s complaint in this case is that the rent agreed
upon by the parties by virtue of a contract which is still valid
and binding, may be reduced by an order of the -Court under
the provisions of section 4 of the Law of 1965, and that this
amounts to a restriction or limitation of his right of property
without the payment of any compensation, which wouid be
repugnant to the provisions of paragraphs 1, 2 and 3 of
Article 23.

There are two Cyprus cases on the effect of the aforesaid
provisions of the Constitution. In the first case it was held
by the Supreme Constitutional Court that paragraphs 1, 2 and
3 of Article 23 protect the right to property from deprivation,
restriction or limitation “effected in the interests of the State
or public bodies”, but it does not apply to legislation regulating
civil law rights in property : Eviogimenos and The Republic
(1961) 2 R.S.C.C. 139 at pages 142-3. This was confirmed in
the case of Ali Ratip (1962) 3 R.S.C.C. 102 at p. 104. The
State may regulate by law civil law rights in property which
are contained in the notion of ““property”in Article 23, paragraph
I, (Evlogimenos case, at page 142). On these principles, which
we affirm, it would seem that, as the restriction or limitation
in the present case is not effected in the interests of the State
or any public body, the provisions.of Article 23, paragraphs 1,
2 and 3, do not apply to the provisions of the Law of 1965,
as this statute is legislation regulating the civil law rights in
property inter partes.

in considering this matter we have also referred to the
provisions of the Constitution of Greece and the rent restriction
legislation in force there.

Article 17 of the Greek Constitution provides that no person
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may be deprived of his property except for the public benefit
and on payment of full compensation. The Conseil &' Etat
in Greece in considering the question of the Constitutionality
of the rent restriction law held that such legislation, which
constitutes a limitation of the right of property of a general
nature and is imposed for the common good, is not repugnant
to the provisions of Article 17 of the Constitution, which preclu-
des the complete deprivation or abolition of the right of property
without the fulfilment of the requirements and prerequisites
laid down in that Article. It further held that the restrictions
of property, which had been imposed for a long time and would
continue to be imposed for an indefinite pertod, were not
unconstitutional, so long as the said restrictions of property
did not actually amount to complete deprivation or abolition
of property, as the duration of such legislative restrictions of
property is within the province of the legislative authority and
does not fall within the judicial control of legislative enactments.
It should also be added that it appcars from the report that
the duration of the statute in question was a comparatively
brief one which had been lixed in advance and that this followed
previous rent restriction legisfation which had been extended
repeatedly. The following is an extract from the decision of
the Conseil d' Etat in Greece in case No. 1192/1955, reported
in the “’Awmopdoss ToU ZuuPouliov 'Emkpareics™, 1955 “B.”
at page 671 :

CEmadn g 81 Exer voporoyndel, & Beouds ToU dvoikiooTagiou
ATrOTEARY Yevikfls QUoews Treptoploudy TiiS {BlokTroias émiPo-
Adpsvov xdpiv YEVIKWTEPOU kowewvikol cuugépovTos Btv eUpiokeTon
els dvrifeow Tpds 16 &pbpov 17 ToU Zuvtdyportos dmep dokhein
uévov TNy TavTeA] oTépnow fi TV kardpynow Tis iBlokTnoiag
avev Tfis owwBpoufis Ty & ol Spuwv kai TpoUTrobéoewy. *Atrop-
pitrTéos Sfev Tuyydval G vouw dPdoinos & Aml Tiis dvmidéTou
ExBoyfis Epeibouevos Erepos TV Adywv dkupwoews. AN Kai
fi EldwwTipa &ugioPTnoy ToU ouvTayuaTikoU kUpous ToU
évoikioaTaciov Adyew Tou 611 Bi& ToUTou &1rd poxpou Adn ypdvou
kai 81’ dmpooBidpiarov eloént BidoTnua EmiPdAiovton BeopeUotts
THis hoxrnoiag, elvan dmopmimrrée, xaBdoov f Ypovikly Sudpkew
TGV Umd Tou vopobitou EmPBaiiopbviov yEIKGY TIERIOPICHGY
Ths 181okTnoias tp' doov PePalws obror Biv &youwv eis wpdyuom
oTépnow TavTeA) | katdpynow altiis, &vike sis TV xplow
Tfis vouoleTikijs tlovolas kal Bixpetyer Tov BikaoTikdv Eheyyov,
oudt wal SUvaron v Aoylolfi (d v deoticoy Siaudpowow
altoU & Beouds ToU bvotkiooTaoiou s &woTeAddy THY UTd ToU
&pbpou 17 Tou Zuvrdyparos &ayopeupbiny orépno Tiis iBlokTn-
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-

olag ToUTo 8¢ kol Adyw Ths oloiag TV 81’ alrTolU émpPaiiouevey
Becuevoswy kol Teplopiopddv (GuoryxaoTiksy B dpiopévov X povov
Topdraal Hiehooewy-—xkafopriopds wodupdrov), dAAG kal 5idm
A Sidprera T loxUos alrol dpileTon dx Tév TrpoTépoov B Ppayv
oXETIKES BidoTnua, ds dAAws EyfveTo kal Bid T3V TpIIoYY-
“odvTew vopoBctnudTwy Tepl fvowkioogTaciou, B’ v Biadoyikds
kad duoddyws Téw EkdoTore cuvlnkddv, kard THY xplow Tou
vopobéTou, Erinoav Tapoéuoiol Tepioptopol B Ppayeiov ¥po-
vikniy TrepioBov ik TGV TpoTépwy ExdoTote kalopiloutvny.y

- Considering that the Law of 1965 does not provide for a
complete deprivation or restriction of the right of property,
that it is of a temporary nature to tide over an emergency or
exceptional circumstance, as shown by the provisions of section 3
of the Law, that the restriction or limitation of the right of
property is not effected in the interests of the State, and that
it is legislation regulating civil law rights in property between
private individuals, 1 am of the view that such Law is not
repugnant to the provisions of paragraplis 1, 2 and 3 of Article
23, of our Constitution.

Now, the only question left for determination is whether the
provisions of the Law of 1965 are repugnant to or inconsistent
with the provisions of Article 26, paragraph 1, of the Constitu-
tion. The Greek and Turkish texts read as follows :

«APOPON 26.~1. "ExcoTos £xel 10 Bikatwpa Tou ouu-
P&AAecBan  Eheublpws. ToUto Umdkerten £l Gpous, TrEplo-
piopous Ty Beopetoss miBepdvous Eml Tf) Pdos Ty yevikdv
dpxiov Tou Sikalov TG cupPdoewy. Néuos Bihel poPréyer
Bi& T wpohnyw EKRETGAAEUGEWS UTO TTpocyTwy, &TIVA
SioféTouow  [Brafovcar  olkovouikiy  ioyiv.s

“MADDE 26.—1. Her sahts, mukavele hukukunun umuni
prensiplerince Konulan sartlar, Kisintilar veya tahditlerc
tabi olmak kaydiyle, serbestge mukavele yapmak hakkimna
sahiptir, lktisaden kudretli sahislar tarafindan istismari
kanun Gnler.”

The English translation reads as follows :

“ARTICLE 26.1. Every person has the right to enter
freely into any contract subject to such conditions, limitations
or restrictions as are laid down by the general principles
of the law of contract. A law shall provide for the prevention
of exploitation by persons who are commanding economic
power.”

145

1966
Nov. 1, 16
1967
June 28
CONSTANTINDS
CHIMONIDES
v,
EvANTHIA
K. MaNGLIs

Josephides, [



1966
Nov. 1, 16
1967
June 28
CONSTANTINOS
CHIMONIDES
V.
EvaNTHIA
K. MaANGLIS

Josephides, J.

The Greek words “16 Siadwpa ToU ovpPdiheodat EAeubépeos™
and, as | understand them, the corresponding Turkish words
“her sahis ... serbestge mukavele yapmak hakkina sahiptir”
occurring in Article 26, paragraph 1, (both texts being originals
and authentic), convey the notton of full freedom of contract
(cf. the position in Greece to which reference is made later in
this judgment; Svolos & Vlahos “The Constitution of Greece”
(1954), Volume A, pages 325-6 and 333-4}; and I am unable
to subscribe to the view that this right refers only to the time
of entering into the contract without guaranteeing or safeguarding
the full freedom of contract from the time of entering to its
final performance, subject only “to such conditions, limitations
or restrictions as are laid down by the general principles of
the law of contract™ (see Article 26.1).

It was, however, submitted by the learned Attorney-General
of the Republic, supported by the tenant's counsel, and conceded
by the landlord’s (respondent’s) counsel, that the State possesses
a reserved power Lo protect the vital interests of the public
during an emergency and that this would not violate the provi-
sions of Article 26.1; but the landlord’s counsel contended that
the State has gone too far in this case in that no time limit has
been fixed for such measurcs and the conditions laid down
in the statute itself are not reasonable. No other Article of
the Constitution was relied upon on the record or referred to
by counsel in the casc and no other argument was advanced
to this Court. Consequently, the question of the constitutionality
of the Law of 1965 is decided in this judgment on the basis
of the submissions made before the Court and on Article 26.1
of the Constitution which was the only Article invoked by the
tenant on this aspect of the case.

Following- judicia! precedent in other jurisdictions (the
United States of America and India), | take the view that in
determining a question of unconstitutionality this Court has
only one duty, that is, to lay the Article of the Constitution
which is invoked beside the statute which is challenged and
to decide whether the latter is repugnant to, or inconsistent
with, the former. The litigant who wants to have a statute
declared unconstitutional must refer to the specific provision
of the Constitution which is alleged to have been violated by
the impugned statute; and the Court will entertain only those
constitutional questions which are specifically raised by the
pleadings or other formal part of thé record and properly
presented ¢
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N.Y.Central & Hudson River Rly Co. v.City of New York (1902)
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186 U.S. 269; Chapin v._Fye (1900) 179 U.S. 127; Unired States N";; 617- 16
v. Butler (1935) 297 U.S. 1 at p. 62; Everson v. Board of June 28
Education (1947) 330 U.S. 1; and Basu's Commentary on the .
Constitution of India, 5th edition, volume 1, pages 192-3.  ConsranTivos
CHIMONIDES
In the Eviogimenos case it was held that the right to enter .
: . L. . EvanTHiA
freely into contract can be limited under civil law regarding

the extent the right of ownership can be disposed of by sale
to particular persons (at page 143). It was further held in the
Ali Ratip case that the fundamental rights and liberties in
Articles 25, 26 and 30 of the Constilution were safeguarded
as against “interference by the State™; but they were subject
1o being regulated by the civil law refating to the capacity of
persons in certain matters (at page 103).

Article 4 of the Constitution of Greece provides that personal
tiberty is inviolable, and it has been held that this includes
ecconomic freedom and (he freedom of contract, in Greek
“Eevbepic Tov oupPloswv T Tou supPdiiecBon” (AL ZBdhou—

K. MaNGLIs

‘Josephides, J.

K. BAdyou. To Zivtaype Ths ‘EAMGos (1954), Téupes “A”,
oA, 325-6 kai 333-4). In the case of the Greek Conseil d' Etat
quoted earlier (No. 1192/1955, at page 673) it was held that a
royal decree, imposing a himitation an economic freedom by

Takgl 4
Pl
Ay

TS
kbt
i

the compulsory cxtension of leases, was not repugnant to the

provisions of Article 4 of the Greek Constitution because
limitations of freedom are not inconsistent with Article 4,
so long as they were imposed by statute, or on the authority
of a statute, in accordance with the criterion of the general
public or social interest, which was manifestly the case with
rent restriction legislation. It was further held that such measure
was not repugnant to the principle of equality enshrined in
Article 3 of the Greek Constitution which corresponds to
Article 28.1 of our Constitution. The following 15 the relevant
extract from Case No. 1192/1955, at pages 672-3, of the Greek
Conseil d' Etat :

«'Emeidn & Aoyos dkupd)céwg, ko' dv 1o mpooParAiduevov
B. Awdraypa dvrikertan elg Thv kara 16 &pbpov 3 ToU ZuvTdypatos
dpyhv Ths iodTnTos Adyw THs fmPoMiis meplopioniv BT LEpoUs
povoy TEV ToMTEY kel T dgeRsia dploptvev ENAwv, &Ttop-
PITTEOS TUYYGVEL G vObw dPdoipos, koffidoov &mokheleran uev
aAnBGs Biax Tilg BlaTdtews ToU &pbpov 3 ToU ZuvTXylaTos f| UTTO
Tou vopoBirou Snmoupyia dwsoThiTwv &v T pulpioe Tév alTdy
TpayUaTIKEY i VopIKEY KaTaoTdoswy, frreuBey Oucos Biv KwAUETM
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O vopobérns, Omws TpoPalv el puBuioers kaTd korrnyoplas
oyéoswy, TPXYpdTWY | TipoohTar xaTd Adyow TEv 8w
ouvlnkdv  (kowwvikdv, olkovouixév, Tomikév T kal EAAwv),
aitTives ouvtpéyouow els EkdoTny mepimtTwow. Ev mpoxelpéue
Stv 1) émPoiny T& fv Adyw TEploploudty, dvagepopdvn els katn-
yopiag oxfoeov kol Tpoodmuwy, oUboAws dvTiPaiver els Thy Gpyxfv
Tiis looTnTos, dmws dvmwoToiyws xai # xabidpwors TV TEplo-
ploudy ToUTwy Tpds Spehos TOV piobTdy, fTor Opiouivs
KoTryopias Tpooclwwy, BEv Etipyetor TR auThs dpyds.

‘Emtaibn & Adyos drupwoews, kaf’ v 1o irpooPariopsvov B.
Mdraypa, EmiPdArov Treplopioudy TR olkovopikiis EAeulepics,
Bid TAs GuaykaoTikils TopoTddews TV uiobooewy  GuTikelTon
eis TO GpBpov 4 ToU ZuvTdyuaTos, ATOPPITITEDS TUY XAVE G5 VO
&Pdoipos, kalidcov of weploplopol Tiis Eheubepias dév elvar doup-
BlBasoTol wpds T4 &plpov 4 ToU Zuvidyparas, épdaov fmBaNAovTal
Si1&x vopeov fy Emi ] Pdos vopou oupgwvws Tpds TO KpIThiplov
TOU yevikwTépou Bnpociov ) kowwvikoU ouugépovTos, Toud'
éep ouvTpéyEl TPodriaws els TNV MEplmTwo TOU fvoikiooTaciou.»

In the United Statss of America, Article §, section 10,
paragraph 1, of the Constitution provides that—

“No State shall ...... pass any ....Law impairing the Obliga-
tion of Contracts .................. ”

The classical case on the interpretation of this clause of the
United States Constitution is that of the Home Building and
Loan Association v. Johr. H. Blaisdell (1933) 290 U.S. 398;
78 Law. ed. 413, from which I have derived considerable help
in interpreting Article 26.1 of our Constitution.

The Blaisdell case laid down that contracts are to be regarded
as having been made subject to the future exercise of the
constitutional power of the State, and the reservation of
essential attributes of sovercign power is tead into the contracts
as a postulate of the lega! order. In determining whether legisla-
tion violates the contract clause of the Constitution, the guestion
is not whsther the legislation affects contracts incidentally,
or directly or indireetly, but whether it is addressed to a legitimate
end and the mecasures taken are reasonable and appropriate
to that end. A State, in the exercise of its police power, may
give temporary relief from the enforcement of contracts when
the urgent public need demanding such relief is produced by
economic causes, as well as in the presence of disasters caused
by fire, flood or earthquake. Whether the exigency still cxists
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upon which depends the continued operation of a law designed
to relieve an economic emergency is always open ‘to judicial
enquiry. -

In the Biaisdell case it was held that a Minnesota statute
of 1933, authorising the District Court to extend the period
for redemption from foreclosure sales for such additional time
as the Court may deem just and equitable, but in no event
beyond May 1935, and suspending during such period the
right to maintain an action for a deficiency judgment, and,
while leaving the mortgagor in possession during the period
of extension, requiring him to pay all or a reasonable part of
the income or rental value of the properiy, as fixed by the
Court, towards the payment of the mortgage debt, interest,
taxes, or insurance, at such time and in such manner as
shall be determined by the Court, was a reasonable and valid
exercise of the State’s reserved power to protect the vital interests
of the public during the emergency, and did not violate the
contract clause of the Federal Constitution.

In déliverihg the o.pinion of the Supreme Court of the United
States of America in the Bla'isdgﬁ case, Chief Justice Hughes,
inter alia, said (at page 434 of 290 U.S.: page 426 of 78 Law. ed.):

“Not only is the constitutional provision qualified by the
measure of control which the State retains over remedial
processes, but the State also continues to possess authority
to safeguard the vital interests of its people. It does not
matter that legislation appropriate to that end ‘has the
result of modifying or abrogating contracts already in
effect, Stephenson v. Binford, 287 U.S. 251, 276, 77 L.
~ed. 288, 301, 53 S.Ct. 181, 87 A.L.R. 721. Not only are
existing laws read into contracts in order to fix obligations
as between the parties, but the’ reservation of essential

attributes of sovereign power is also read into contracts .

as a postulate of the legal order. The policy of protecting
contracts against impairment’ presupposes the maintenance
of a government by virtue of which contractual relations
are worth while—a government which retains adequate
authority to secure the peace and good order of society.
This principle of harmonizing the constitutional prohibition
with the necessary residuum of state power has had
progressive recognition in the decisions of this Court.”

Justice Black in Wood v. Lovert (1941) 313 U.S. 362, at
page 383, said that—
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“The Blaisdel! decision represented a realistic appreciation
of the fact that ours is an evolving society and that the
general words of the contract clause were not intended
to reduce the legislative branch of Government to
helpless impotency.”™

With great respect, | adopt the reasoning of Chief Justice
Hughes as well as of Justice Black in the above quoted cases,
and [ shall proceed to apply the principles enunciated above
to the interpretation of our Constitution in the present case.
But before I do so | would like to refer also to one or two other
American cases.

[n the Rent Cases of Block v. Hirsh (1920) 256 U.S. 135,
65 Law. ed. 869, and AMarcus Brown Holding Co. v. Feldman,
256 U.S. 170, 65 Law. ed. 877, the Supreme Court of the U.S5.A.
sustained the legislative power to fix rents as between landlord
and tenant upon the ground that the operation of the statutes
was temporary, to tide over an emergency, and that the
circumstances were such as to clothe “the letting of buildings
............ with a public inwerest so great as to justify regulation
by law”. Mr. Justice Holmes in delivering the opinion of the
Court in the Block case said (at page 157) :

“The regulation is put and justified only as a temporary
measure. See Wilson v. New, 243 U.S. 332, 3456 ...
A limit in time, to tide over a passing trouble, well may
justify a law that could not be upheld as a permanent
change.”

in delivering the opinion of the U.S. Supreme Court in the
leading case of Adkins v. Children’s Hospital (1922)
261 U.S. 525 (67 Law. ed. 785), Mr. Justice Sutherland said
(at page 546) :

“There is, of course, no such thing as absolute freedom
of contract. It is subject to a great variety of restraints.
But freedom of contract is, nevertheless, the general rule
and restraint the exception; and the exercise of legislative
authority to abridge it can be justified only by the existence
of exceptional circumstances. Whether these circumstances
exist in the present case constitutes the question to be
answered.”

And he concluded as follows (at page 561) :
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“It has been said that legislation of the kind now under
review is required in the interest of social justice, for whose
ends freedom of contract may lawfully be subjected to
restraint. The liberty of the individual to do as he pleases,
even in innocent matters, is not absofute. It must frequently
yield to the common good, and the line beyond which the
power of interference may not be pressed is neither definite
nor unalterable, but may be made to move, within limits
not well defined, with changing need and circumstance.
Any attempt to fix a rigid boundary would be unwise
as well as futile. But, nevertheless, there are limits 1o the
power, and when these have been passed, it becomes the
plain duty of the Courts, in the proper exercise of their
authority, to so declare. To sustain the individual freedom
of action contemplated by the Constitution is not to strike
down the common good, but to exalt it; for surely the
good of society as a whole cannot be better served than
by the preservation against arbitrary restraint of the
liberties of its constituent members.”

I now turn to consider the provisions of our Law of 1965.
{ shall first state briefly the provisions of the Law, to some
of which | had occasion to refer earlier in this judgment. The
long ttle of the Law states that it is “a law to provide for the
taking of temporary measures for the relief of certain depressed

tenants” (Suompayolvtwy évowicotdv). The short title of the,
law is stated In'section ] to be “the Depressed Tenants Relief’

Law 1965” ('O Tkpl ‘Avaxougioews Avompayoivtwy ‘Evor-
kicoTédv Népos ToU 1965).

Section 2 gives the definition of certain terms to which |
referred earlier.

Section 3 (1) provides that whenever it appears to the Council
of Ministers—

(1) to be necessary or expedient,

(2) for the purpose of relieving tenants—

(a) whose premises are situate in a particular part of
a controlled area, and

(b) in which premises—
(i) .because of proximity to dangerous places, and

(i) in consequence of the recent events,

(iii) the normal conduct of their business has been
adversely affected and substantially reduced
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so as to render the taking of measures for
their relief imperative,

the Council of Ministers may, by order published in the official
Gazette, declare such part to be a depressed area (Suompayoloa
meproxN) and thereupon the provisions of the Law shall apply
to any business premises within such area. Such anorder was
published in the Gazette on the 19th August, 1965.

Section 3 (3) provides that the Council of Ministers may,
if the circumstances which led to the making of an order under
section 3 (1) have ceased to exist, revoke such order when the
provisions of the law shall cease to apply.

Section 4 (1) lays down a time limit of two months, from
the publication of the above order, within which any tenant of
business premises may apply to the Court for the adjustment of his
rent, in which case the provisions of the Rent Control (Business
Premises) Law 1961 (as amended) shall apply, mutatis mutandis;
and section 4 (5) provides that any order adjusting the rent,
made under section 4, may be varied or set aside if the
circumstances which led to the making of the order have
materially altered. This may be done on the application of either
the landlord or the tenant.

Section 5 restricts the ejectment of a tenant (a) for a period
of two months from the publication of the aforesaid order
under section 3 (1); (b) before final order of adjustment of
the rent under section 4; or (¢} so long as the tenant complies
with the conditions of the Court order. Finally, section 7 stays
proceedings in cases pending {a) for arrears of rent as from
the "1st December, 1963, or (b) for recovery of possession on
the ground of such arrears, until the Court adjusts the rent
under the Law, whereupon the provisions of the Law shall

apply.

These provisions show that the Law of 1965, under
consideration, is a temporary measure to tide over an economic
cmergency, subject to ceriain strict conditions, namely, that
(a) it applies only after the making of an order by the Council
of Ministers under the provisions of section 3 (1) which lays
down all the elaborate prerequisites for the making of such
an order; (b) it applies only to those tenants who apply to the
Court for relief within two months from the publication of
the aforesaid order of the Council of Ministers, and te no
other tenant. Even if he comes within the provisions of
section 3 (1) a tenant cannot apply to the Court for relief after
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the lapse of two months from the publication of the Ministerial
order; (¢) the tenant is protected from ejectment so long as
he complies with the conditions of the order made by the Court
under the provisions of section 4; (d) the order made by the
Court under the provisions of section 4, adjusting the rent
payable by the tenant, may, on the application either of the
landlord or the tenant, be varied or even set aside if the
circumstances have materially altered; and (¢) the Council
of Ministers may revoke their order under section 3 (1) if the
circumstances which led to the making of such an order have
ceased to exist, whereupon the provisions of the Law shall
cease to apply (subject to any specified conditions).

Considering the circumstances under which the Law of
1965 came to -be enacted, 1 am satisfied that severe-eéconomic
conditions, arising out of .the weli<known' recent events since
December, 1963, created a public economic emergency,-calling
for the exercise of the State's police power. 1 am further satisfied
that relief is justified by the economic emergency, that it is
of an appropriate character~and is granted upon reasonable
conditions, |, therefore, hold that the aforesaid Law of 1965
is a reasonable and valid cxercise of the State’s reserved power
to protect the vital interests of the public during the emergency
and that it does not violate Article 26!l of our Constitution.
The State had both a duty and authority to safeguard the vital
interests of a certain class of people; and, to adapt the words
of the Chief Justice in the Blaisdell case (supra), the policy of
protectingthe freedom of contract presupposes the maintenance of
a Government by virtue of which contractual relations are worth
while a Government which retdms adequate authority to secure
the peace and good order of society. "

For these reasons 1 would allow the appeal, set aside the
judgment of the Court below and remit the case to the District
Court to be heard on the merits. {n the circumstancés of this
case | would not make any order as to the costs of appeal and
would order that the costs in the Court below shall be
costs in cause.

VassiLiapes, P. :'1 had the advantage of reading in advance
the Judgment of Mr. Justice Josephides; and of dlscussmg the
matter in conference with my brother Judges :

With respect, [ find myself in full agreement with the approach
of the learned Judge to the first two matters in issue; and with
his conclusion that the Depressed Tenants Relief Law, 1965,
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(Law 19 of 1965) is applicable to contractual tenancies, and
therefore to the case in hand.

I also find myself in agreement with what has been stated
in the judgment just read, regarding the Constitutional provisions
in paragraphs 1, 2 and 3 of Article 23 of the Constitution; and
the view that Law 19 of 1965 as far as applicable to this case,
is not repugnant to the Constitutional provisions in question.

As regards the part of the Judgment which refers to Article
26 of the Constitution, I am inclined to the view that this Article
guarantees the right to enter into legal contracts, subject to
the conditions and qualifications therein; and does not refer
to the rights created under such contracts. The English version
of the text expressly refers to “the right to enter freely into any
contract ......... ” and [ read the words 16 Sikaiwpa ToU oup-
BdAAeoBon fAeulfpaas ), in the Greek version, as referring to
the time of entering into the contract; and not otherwise.
Therefore, in my opinion, Article 26 is not applicable to the
matter in hand.

I would decide the question of the Constitutionality of
Law 19 of 1965, raised in this case, in favour of the appellant;
and, agreeing with the result suggested in the judgment of
Mr. Justice Josephides, 1 would allow the appeal and remit
the case to the District Court for hearing on the merits,
accordingly. 1 also agree with the proposed order regarding costs.

TrianTaryLLIDES, J. @ In this case | have had the benefit
of perusing in advance the just delivered judgments of the
President of the Court, Mr. Justice Vassiliades, and of
Mr. Justice Josephides.

lamin agreement with Mr. Justice Josephides that the
Depressed Tenants Relief Law, 1965 (Law 19/65) does apply
to contractual tenancies.

Also, on the issue of constitutionality—in relation to
Article 23 of the Constitution—of the relevant provisions of
Law 19/65, | am, again, in agreement with the conclusion
reached by Mr. Justice Josephides, namely, that Article 23
is not relevant to the matter, because any restrictions or
limitations that may be found to be imposed on property
through Law 19/65 are not imposed in the interests of the
State or of any public\body; therefore, they are outside the
ambit of any provision to":hc contrary to be found in Article 23.

/
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Regarding, however, the issue of constitutionality of
Law 19/65, in relation to Article 26 (1) of the Constitution,
! take the view, together with the President of the Court, and
in agreement with a relevant submission made by the
Attorney-General of the Republic as amicus curiae, that
Article 26 (1) guarantees only the right of entering into contracts,
as distinct from rights arising under contracts. Such a distinction
flows naturally from the very context of Article 26 (1) and,
moreover, is one well-known in Constitutional Law; for example,
it has been adopted in [ndian Constitutional Law, even though
such a course was not necessitated by the wording of any express
constitutional provision—because in India the freedom of
contract has been found to be safeguarded, by implication,
under the constitutional provisions pguaranteeing the right
to property and the freedom of profession or business (see
Basu’s Commentary on the Constitution of India, 5th ed.,
vol. 1, p. 751). Also, Rottschaefer, an American writter,
distinguishes, in his book on Constitutional Law, (1939) p.565,
“the right to contract” from “the obligation of an agreement
resulting from an exercise of that right”.

As what is in issue in this case is the constitutionality of
the application of Law 19/65 to rights arising under a contract
of lease, and not to the right to enter into such a contract, it
- follows that Article 26 (1) is not relevant, either, to the
constitutionality of the provisions concerned of Law 19/65;
thus, Law 19/65 cannot be found to be unconstitutional as
contravening Article 26 (1).

The parties to this appeal, in arguing the case before this
Court, have placed the issue of constitutionality, in relation
to Article 26 (1), on the footing of the “reserved powers”
—or “police powers”—of Government; they seemed to assume
that the Government—on this occasion the Legislative Branch
thereof—could, in the exercise of such powers, interfere with
the right guaranteed under Article 26 (1); counsel’ appeared
to differ only on the point of whether or not Law 19/65 constitutes
a proper, in the circumstances, use of the said powers.

The approach of the “police powers” has been adopted,
also, in one of the fearned judgments already delivered in this
case. '

As, with respect, | do find myself unable, as at present advised
to agree with the determination, on such a footing, of the
sud judice issue of constitutionality—in relation to Article 26 (1)~
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1966 | have felt dutybound, in view of the importance of the matter,

Nolvé 617 16 to put on record at some length my views, for future reference,
June 28 if need be :
CONSTANTINGS I would commence by observing that in determining an
CHIMONIDES issue of constitutionality of legislation—raised by reference
v. to a specific constitutional provision, such as Article 26 (1)—
EvANTHIA

this Court does not have its hands tied by the approach of
_ the parties, but it is entitled, and bound, to examine such issue
Triantafyllides, from all its necessary aspects.
J.

K. MaNGLIS

~ One such aspect, in the present case, is that paragraph 1 of
"Article 26, which reads :

“1. Every person has the right to enter freely into any
contract subject to such conditions,” limitations or
restrictions as are -laid- down by the general principles of
the law of contract. A law shall provide for the prevention
of explonanon by persons who are commandmg economic
power”. ——-—

must be construed in COH_]UI]CthI] with paragraph 1 of Article 33,
which reads :

*“1. Subject to the provisions of this Constitution relating
to a state of emergency, the fundameéntal rights and liberties
guaranteed by this Part shall not be subjected to any other
limitations or restrictions than those in this Part provided™,

Both Articles—26 and 33—arc to be found in the same Part
~of the Constitution, Part ]I, which deals with Fun;damental
Rights and Liberties. Article 26 is a substantive provision.
Article 33 (1) is not an_ mdependent substantive prowsnon
but an ancillary, omnibus, one, governing the application of
all substantive provisions in. Part I, such as Article 26. So,
though Article 33 (1) was not specnf:ca]]y réferred to in argument,
this Court, in applying Article 26 (1), has to bear in mmd
Article 33 (D).

Indeed, the solemn obligation of this Court, under Article 35
of the Constitution, to secure within the limits of its competence
“the efficient application of the provisions” of Part Il of the
Constitution, leaves no room for doubt that Article 33 (1)
—such as it is—has to be duly borne in mind in applying
Article 26 (1), even though it was not referred to in argument
by the parties.
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As Article 33 (1) is not a separate independent substantive
provision, against which the constitutionality of the relevant
provisions of l.aw 19/65 1s to be tested, but it is a provision
which has to be read in conjunction with, and as part
of, Article 26 (1), which is the provision relied upon by the
Respondent in support of the contention of unconstitutionality,
it capnot be said—in accordance with relevant Constitutional
Law principle, as evolved in the United States (see, inter alia,
New York Central & Hudson River Railroad Company v.
City of New York, 186 U.S. 269, 46 Law.ed. 1158)—that, once
Article 33 (1) was not relied upon by the parties, it must not,
or cannot, be taken into consideration in determining the
sub judice constitutionality issue.

Perhaps, even, one might be inclined to the view that this
Court, in a case-such as the present one, would have 1o bear in
mind Article 33 (1), even if it were a separate substantive
provision, and notwithstanding any principle elsewhere to the
contrary, because, but for the enactment of the Administration
of Justice (Miscellaneous Provisions) Law 1964 (Law 33/64)
und the case of The Attorney-General v. lbralim (1964 C.L.R.,
195}, the sub judice issue of constitutionality’ would have been
made the subject of a reference under Article 144 of the
Constituuon and in such a case such issue would have had
to be determined in toto (see lvﬂnou and Tyllires, 3 R S C.C.

p. 21).

Article 33 (1), as-quoted above, ‘provides, in ‘effect, that
there can be no question of any restriction or limitation of
the fundamental rights and liberties guaranteed’ in Part 1l
(see Articles 6- -31), otherwise than as provided for in Part Il
or, in relation to a state of emergency. as provided for under
Article 183 of the Constltutlon

Once an express provision such as A:ticle 33 (L) is to be
found in Part 1I of our Constitution it inevitably excludes,
in relcmon to the rights and frccdoms ;_,raranteed in Part il,
the exers ise Dy Government of any police powers not expressiy
provided ‘for, or the course of holdmg as valid action’ taken
apart from relevant Constitutiona! provisions in case of necessity

(as was done, in relation to other Parts of lhe Constitution,
" in Armmey-Gc wral v. Ibrahim,’ supf(i) '

Let us take, by way of an obvmus example, Article 7 of the
Constitution, which safeguards the right to life and enumerates

specifically the instances in which a Law may previde for the
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N 19616 16 death penaity. Is it proper to rely on the notions of Governmental
orés.!! police powers or necessity in order to hold that it is possible
June 28 to pr(_)vide by legislation for the death penalty in relation

_ to crimes other than those expressly specified in Article 7
Constantivos  itself? In my view, the answer must, clearly, be in the

CHIMONIDES negative; the more so as under Article 183 provision is expressly
EVA::I'I-IIA made, in case of a state of emergency, for the suspension of

K. MANGLIS Article 7 “only in so far as it relates to death inflicted

— by a permissible act of war”.

Triantafyllides, . . .
J. The existence of an implied right of the Government to

exercise police powers, in relation to the rights and liberties
guaranteed in Part Il, is neither needed nor posible, because
such right is expressfy provided for in our Constitution, by
appropriate exhaustive provisions in the several Articles
concerned, in Part II (see, for example, Articles 7 {2) (3), 10 (3),
11Q)(3), 13(1)@), 15), 16(2), 17(2), 18(6), 19(3),
20 (1), 21 (3) (5, 23 (3) (4) (D (&), 25 (2) (3, 26 (1), 27 (1) (D),
30 (2)).

Thus, we find, repertedly, express provision being made,
in the various Articles in Part 11, enabling the exercise of police
powers for the sake and protection, inter alia, of the security
of the Republic, constitutional order, public safety, public
order, public health, public morals and for the protection of
the rights and liberties of others.

Also, under Article 183 of the Constitution, it is rendered
possible, in case of emergency, to suspend the operation of
certain of the Articles in Part II.

Moreover, the Articles in Part Il are not basic Articles of
the Constitution and, therefore, if found to be inimical to the
interests of the country, they may be amended accordingly.

In the United States of America the notion regarding resort
by Government to an implied right to exercise police
powers has developed in a constitutional context which, in this
respect, is radically different from our own. In the United
States the Constitution guarantees certain rights and liberties
without providing for, fully and expressly, in connection
therewith, the instances of regulatory intervention by Govern-
ment, in the exercise of its police powers—as does the Cyprus
Constitution; thus, it became necessary in the United States
to prescribe by judicial decision the limits of possible restriction
of the rights and liberties concerned; and there is nothing in
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the United States Constitution to the same effect as our 1966
Article 33 (1)—which is the logical corollary of the fact that No;;ﬁl% 16
the exercise of police powers in relation to the rights and June 28
liberties guaranteed in Part 11 of our Constitution has not —
been left to be propounded upon by judicial decision but  Consrantinos
has been exhaustively, expressly and amply, provided for in the CHIMONIDES

Constitution itself. &
EVANTHIA

The juridical concept behind Governmental intervention, K. MaxGLiS

in the United States, for the purpose of regulating rights and Triantafyllides.
liberties, is well set out in the opinion of the United States 1.
Supreme Court delivered by Mr. Justice Holmes in the case

of Noble State ‘Bank v. Haskell (49 U.S. 104, 55 Law. ed. 112)

wherein it is stated, inter alia :

“It may be said in a general way that the police power
extends to all the great public needs. Camfield v. United
States, 167 U.S. 518, 42 Law.ed. 260. 1t may be put forth
in aid of what is sunctioned by usage, or held by
the prevailing morality or strong and preponderant opinion
to be greatly and immediately necessary to the public
welfare”. ) '

It is also useful to quote the following from the majority
opinion of the United States Supreme Court, delivered by
Mr. Justice Roberts, in Nebbia v. People of the State of New
York (291 U.S. 502, 78 Law. ed. 940} :

“Under our form of government the use of property and
the making of contracts are normally matters of private
and not of public concern. The general rule is that both
shafl be free of governmental interference. But neither
property rights nor contract rights are absolute; for
government cannot exist if the citizen may at will use his
property to the detriment of his fellows, or exercise his
freedom of contract to work them harm. Equally
fundamemal with the private right is that of the public
to regulate it in the common interesi”.

............................................................................

“Justice Barbour said”—New York v. Miln (9 L.
Ed. 648)—"“for this court :

“.... it is not only the right, but the bounden and solemn
duty of a state, to advance the salcty, happiness and
prosperity of its people, and to provide for its general
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welfare, by any and every act of legislation, which it may
deem to be conducive to these ends; where the power
over the particular subject, or the manner of its exercise
is not surrendered or restrained, in the manner just stated.
That all those powers which relate to merely municipal
legislation, or what may, perhaps, more properly be called
internal police, are not thus surrendered or restrained;
and that, consequently, tn relation to these, the authority
of a state is complete, unqualified, and exclusive”.

“And Chief Justice Taney said”—in Thurlow v.
Massachuserts (12 Law. ed. 256)—""upon the same subject :

“But what are the police powers of a State? They arc
nothing more or less than the powers of government inherent
in every sovereignty to the extent of its dominions. And
whether a State passes a quarantine faw, or a law to punish
offences, or 1o establish courts of justice, or requiring
certain instruments to be recorded, or to regulate commerce
within its own limits, in every case it exercises the samc
power; that is to say, the power of sovereignty, the power
to govern men and things within the limits of its dominion.
It is by virtue of this power that it legislates; and its authority
to make regulations of commerce is as absolute as its
power to pass health laws, except in so far as it has been
restricted by the Constitution of the United States™,

Then the opinion in the Nebbia case proceeds to enumerate,
by way of example, numerous instances in which the exercise
of police powers was upheld judicially as being constitutionally
valid; a mere perusal thercof will show at once that they cor-
respond closely to instances of the exercise of police powers
expressly provided for in Part Il of our Constitution.

Coming now specifically 1o the frcedom of contract, we
find that in the United States Constitution the relevant express
provision is the one protecting against interference therewith
by means of the exercise of the legislative powers of the States,
namely, section 10 of Article I, which reads, in its material
part, as follows ;

“No State shall.... pass any.... Law impairing the Obligation
of Contracts......”"—(and in this respect one should notice the
difference between the wording of our own Article 26 (1),
namely, “right to enter frecly into any contract’”, and that of
the above Unied States constitutionatl provision, namely,
“obligation of Contracts™).
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Protection of the freedom of contract in the United States
as against Federal action of any kind, or State action other
than legislative one, has been held to exist, by implication,
on the strength of the constitutional guarantees about due
process, in the Fifth Amendment, and about due process and
equal protection, in the Fourteenth Amendment of the United
“States Constitution (see Rottschaefer, supra, p. 537, 558;
Allgever v. Louisiana, 165 U.S. 578, 41 Law. ed. 832; Adkinsv.
Children’s Hospital of the District of Columbia 261 U.8. 525,
67 Law. ed. 785, and Lynch v. United States of America, 292
U.S. 571, 78 Law. ed. 1434).

As there exists no express constitutional provision at all
in the United States Constitution regarding the imposition,
in the public interest, of necessary restrictions on the freedom
of contract, through the exercise of police powers, such
imposition has been held to be possible by judicial decisions,
such as in the Nebbia case (supra) and in the cases of Block
v. Hirsh 256 U.S8. 135, 65 Law. ed. 865 and Home Building and
Loan Associatton v. Blaisdell, 290 U.S. 398, 78 Law. ed., 413;
in this connection the same approach was followed, regarding
the exercise of police powers, as in relation to other rights and
liberties which are guaranteed under the United States Constitu-
tion in general terms and without any express qualifying clauses
enabling the exercise of such police powers.

In my opinion it is not possible to rely on the aforementioned:
United States -case -law—decided in a different constitutional -

context than our own—in order to hold that although
Article 26 (1) does not provide expressly for the possibility
of the exercise of police powers in order to restrict in the public
interest, in case of emergency, the right guaranteed under it,
and although Article 26 (1) is to be found in Part II of our
Constitution in which the exercise of police powers, on several
grounds of public interest, is specifically provided for in relation
to each guaranteed therein right and liberty—(see, for example,
the immediately preceding Article 25 and the immediately
following Article 27)—nevertheless resort may be had to police
powers of Government in order to restrict, on grounds of
public interest, in an emergency or otherwise, the right guaranteed
under Article 26 (1); and this in the teeth of an express provision
to the contrary such as Article 33 (1) and in disregard of the
fact that the fate of provisions in Part II in case of emergency
is expressly provided for in Article 183 of our Constitution.

. Chief Justice Hughes, in delivering the majority opinion
of the United States Supreme Court in the Blaisdell case (supra),
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had this to say in relation to emergency powers vis-a-vis existing
constitutional provisions :

“But even the war power does not remove constitutional
limitations safeguarding essential liberties. When the
provisions of the Constitution, in grant or restriction,
are specific, so particularized as not to admit of construc-
tion, no question is presented. Thus, emergency would
not permit a State to have more than two Senators in the
Congress, or permit the election of President by a general
popular vote without regard to the number of electors
to which the States are respectively entitled, or permit
the States to ‘coin money’ or to ‘make anything but old
and silver coin a tender in payment of debts’. But where
constitutional grants and limitations of power are set
forth in general clauses, which afford a broad outline,
the process of construction is essential to fill in the details.
That is true of the contract clause™.

As already pointed out there exists no provision in
Article 26 (1) enabling restriction in the public interest,
in case of an emergency, of the right guaranteed there-
under; nor is it possible under Article 183 to suspend such
right in case of an emergency. Is it then the position that the
Constitution intends that the freedom of contract should be
totally inviolable, even in case of a public emergency? The
answer is, in my view, in the negative, because, as held earlier
on in this judgment, the right under Article 26 (1) is not the
freedoin of contract in the wide sense of the term, but only
the right to enter into a contract. Thus, there is no constitutional
prohibition against regulating by legislation, in an emergency
or otherwise, the obligations arising under contracts; furher-
more, as the nght to enter into a contract, guaranteed by
Article 26 (1), is expressly made“subject to such.... restrictions as
are laid down by the general principles of the law of contract™,
and as one of such general principles is that contracts which
are contrary to law are invalid, it is open to Covernment to
regulate, through legislation in force at the time, the manner
in which the right to enter into a contract is to be exercised,
provided that such legislation is not otherwise contrary to the
Constitution—as, for example, by being contrary to Article 28 (2)
of the Constitution.

Having set out as above my position in relation to the question
of regulating the right guaranteed under Article 26 (1) through
the exercise of police powers not expressly provided for therein,
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I would.conclude by stating, for the reasons set out earlier in
this judgment, that I do regard Law 19/65 to be applicable
to this case, that its relevant provisions are not unconstitutional
as being contrary to Articles 23 or 26, and that, therefore, this
appeal should be allowed and the case be remitted for trial
on its merits.

STavRINIDES, J. : | have had the advantage of reading the
judgment of Triantafyllides, J., with which 1 concur.

Loizou, J. : | also agree with the result. 1 had the advantage
of reading in advance the judgment of the President of the
Court and I am in full agreement with the reasons given therein.

Hapsianastassiou, J.: 1 had the advantage of reading
in advance the judgment of Mr. Justice Josephides and 1 find
myself in agreement, but in view of the nature of the case I
venture to add a few words.

_ The first question in this case is whether the Depressed Tenants
Relief Law 1965 (Law 19/65) applies also to the contractual
tenants.

It is an accepted fact that the appellant hasbeen the tenant
of the premises situated at No. 11 and 13 Hermes Street, Nicosia,
for a number of years and that the original rent was £2.500
mils per month; but by a contract of lease dated the 25th June,

1959 the rent was agreed between the-parties at £384.— per -

annum, that is, £32.— per month. The appellant who is still
a contractual tenant uses these business premises as a leather-
shop; he now claims that since the fighting broke out between
the Greek and Turkish Cypriots in’ December, 1963, Hermes

Street had become what is known as a “green line”” and, for .

the first six months was unable to carry on any business and
that after that period his volume of business has been very
limited. As a relief the appellant submitted that the rent of
the shop should be reduced to £96.— per annum with effect
from the Ist December, 1963; the respondent did. not accept
this rent and submitted that the Law 19 of 1965 is unconsti-
tutional.

The learned trial Judge in his judgment had this to say at
p-13:

“Therefore, from a comparison of the two definitions,
it emanates that in the definition given in Law 17/61 a
‘contractual tenant’ is expressly excluded from applying for
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any relief under the provisions of Law 17/61 whereas it
is not expressly provided in the definition of Law 19 of 1965,
excluding a ‘contractual tenant’ from invoking the remedies
of Law 19/65, the question still is whether the intention of
the legislature was to entitle a “contractual tenant’ holding
business premises within the distressed area to apply for
relief under section 4 (1) of Law 19/65”.

and further down in the middle of the same page he went on
to say :

“Having in mind the good sense of the members of
the House of Representatives to respect the provisions
of the Constitution relating to the fundamental rights
and liberties of the citizens of the Republic, the proper
construction that it may be put on the definition of
“UmooTaTika Epyacios’ (business premises) as given under
section 2 (1) of Law 19 of 1965 was not wholly to substitute
the definition of the same term in section 2 (1) of Law 17/61
and, therefore, it was not the intention of the legislature -
to include ‘contractual tenants’ among the tenants who
may apply under section 4 (1) of Law 19 of 1965 for relief
as therein provided”.

With respect to the learned trial Judge, | take the view that
although contractual tenancies were excluded from the Law
of 1961, nevertheles it is clear from the wording of section 4 (1)
of Law 19 of 1965 “any tenant of premises within a depressed
area” that the legislature intended to include such contractual
tenancies within the ambit of the Law 19 of 1965; and in order
to relieve a class of persons that is the depressed tenants in a
“depressed area” from the burden of high rent. As [ am in
full agreement with the reasons given by my learned brother
Mr. Justice Josephides, 1 hold that the Law 19 of 1965 applies
not only to statutory tenancies but also to contractual tenancies.

The next question is whether the provisions of Law 19 of
1965, as submitted by\counsel for the Respondent, are repugnant
to the provisions of Article 23, paragraphs 1, 2 and 3, of the
Constitution as it is alleged that they impose a restriction or
limitation on the right of a landlord’s property without providing
for the payment of just compensation; and of Article 26
paragraph 1 of our Constitution.

In the light of the authorities cited in the first judgment of
Mr. Justice Josephides, which I need not repeat, I am of the
opinion that as the restriction or limitation in the present case,
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is not effected in the interests of the State orfany public body,
the provisions of the Law 19 of 1965 which regulate the civil
law rights in property between the parties, are not repugnant
to the provisions of Article 23, paragraph 1, 2 and 3 of the
Constitution.

In order to decide the question whether the provisions of
the Law 19 of 1965 are repugnant to the provisions of Article 26
paragraph 1, 1 consider it convenient to quote Article 26,
paragraph 1 of the Constitution :

“26.(1)—Every person has the right to enter freely into
any contract subject to such conditions, limitations or
restrictions as are laid down by the general principles of
the law of contract. A law shall provide for the prevention
of exploitation by persons who are commanding economic
power™.

| am of the view that Articles 25 and 26 of the Constitution,
are complementary to each other and both guarantee the funda-
mental rights and liberties of every citizen as against the
interference by the State. I am of the opinion that the wording
in paragraph 1 of Article 26 “the right to enter freely into a
contract™ is not limited only at the time of entering into such
contract but one should construe it that it refers to the notion
of the freedom of the contract, subject of course, to such
conditions, limitations or restrictions as are laid down by the
general principles of the Law of Contract. Vide on this point
«Aikaiwpa ToU ZupPdirecou» Svolos & Vlahos The Constitu-
tion of Greece (1954) vol. A pages 325-326 and 333-334. See
also the judgment of Mr. Justice Sutherland delivering the
opinion of the U.S. Supreme Court in the case of Adkins v.
Chiidren’s Hospital, (1922) 261 U.S. 525 (67 Law. ed. 785)
the reasoning of which T adopt :

“There is of course no such thing as absolute freedom
of contract. It is subject to a great variety of restraints
but freedom of contract, is nevertheless, the general rule
and restraint the exception.”

Since the provisions »f the Law 19 of 1965 are of a temporary
nature and considering the circutaustances under which this
Law came to be enacted, due to the fighting in Nicosia-which
created an economic emergency within the area of the “green
line”, it was the duty of the State in the exercise of its reserved
police power under the provisions of Article 26 (1) to give
relief from the enforcement of such contracts because of the

-
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urgent public need demanding such relief as in the present case in
order to safeguard the public interests and grant relief to the
depressed tenants. | am satisfied that the relief is justified by
the public necessity because of economic causes created and
that the measures taken are reasonable and appropriate to
that end.

I would like to point out however, that I have reached my
conclusions that the State possess a recerved power under
the provisions of Article 26 (1) to interfere with the
freedom of contract in order to safeguard the vital interests
of its people during an emergency, a point submittted also by
all counsel appearing in this case, for the reasons | have given
earlier and because | did not have the advantage of hearing
argument, nor has it been specifically raised, whether or not
Law 19 of 1965 violates Article 33 of our Constitution. I consider
it constructive to point out that the Court has no general and
inherent power to annul a statute on the ground of unconsti-
tutionality and that, accordingly, the Court will not inquire
into the constitutionality of a statute or of any of its provisions
on its own motion. It will entertain only those constitutional
questions which are specifically raised and properly presented
by the parties.

In taking this stand | have derived valuable assistance from
the reasoning of the American authorities, which I would
adopt. Vide Everson v. Board of Education (1947) 330 U.S. 1,
U.S. v. Nudelman (1939) 308 U.S. 582 and Aircraft Equipment
Corp. v. Hirsch (1947) 331 U.S. 752.

For the reasons | have endeavoured to explain | have reached
the opinion that the provisions of the Law 19 of 1965 are not
repugnant to Article 26 (1) of our Constitution. I would, there-
fore, allow the appeal and the judgment of the trial Court is
set aside. The case to be remitted to the District Court to be
heard on the merits.

VassiLIADES, P. : In the result the appeal is allowed, the
judgment of the trial Court is set aside and the case is remitted
to the District Court of Nicosia to be heard on the merits.
In the circumstances, we make no order as to costs in the appeal ;
and we order the costs in the trial Court to be costs in cause.

Appeal allowed. Judgment of
trial Court set aside. Case
remitted to trial Court to be
heard on the merits. Order for
costs as aforesaid.
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