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{JOSEPHIDES, STAVRINIDLS, JJ AND HaDlANasTAsSIOU, AG. J]

MODIESTOS SAVVA PITSHTOS
Appellant,

¥

THE POLICE,
Respondents

(Criminal Appeal No 2832)

Crimunal Law— Disturhuance contrary to section 95 of the Criminal

Code, Cap |54--lIngredients of the offence  creating in a
public place a nune without reasonable cause, i a manner
likely to cause a lneach of the peace—{ atlure of the prosecution
at the trial to cviablish the mgredients of the offence—Place
where the appellani-accuved was found at the material tme
not a * public place " witlun the meamng of sectton 4 of the
Crimmal Code (supra)—'" Reasonable cquse ™ within section 95
(supra)

I3

* Public place ™ withw the meaning of section 4 of the Crimnal

Code (supray—See above

* Reasonable cause ™ within section 95 of the Crinunal Code (Supra)—

See ahove

Constitutional Law—{ nudamentol rights and liberties of the cinzen—

Guaranteed by the Constitution—Article 113 and 114 of
the Constitutron A person about to be arrested must he mformed
at the tme of his arrest of the reasons of Ios arrest—4rtiele 143
of the Constrtution and section 9 (3) of the Crimenal Procedure
Law, Cap 155 Arrest withowr warrant allowed only i the
cases provided hv Arncle 114 of the Constitution—Richi
of resistance i case of an unlawful arrest

Human rights—Fundamental  human  rights  cuaranteed by the

Constitution —-Sce under Constitutional Law above

Resistance 1o an wunlawful arrest—Right of o« man to resist an

unlawful arrest- Proper balance between personal  freedom
on the one hand und social security on the other-—Social securin
requires that the police should have power to make g lawful
arrest - Bur ndwerdual freedom requires thar a man should
have the power as wdeed, he hav, m law, the right, 1o resiv
an unfawtul cwrest
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Lawful arrest— See above,

Uniawful arrest and the right of the person concerned 1o resist the
unlawful arrest—Duty of the Courts—See above and infra
the observations which follow.

Observations by the Supreme Court on the duty of the
Courts to see that a true balance is kept between personal
freedom on the one hand and socia! security on the other.
Social security requires that the police should have power
to make a lawful arrest, but individual freedom requires that
a man should have power to resist an unlawful arrest. [If the
police, should overstep the mark and arrest a man when
they have no lawful authority to do 50, he is entitled to resist
the unlawful arrest.

Appeal against conviction,

Appeal against conviction by appellant who was convicted
on the 12th July, 1966, at the District Court of Nicosia
(Criminal Case No. 6998/66) on onc count of the offence
of disturbance contrary to section 95 of the Criminal Code,
Cap. 154, and was sentenced by Demetriou, 1], to pay
a fine of [8.

Appellant in person.

A. Frangos, Counsel of the Republic, for the respondents.

‘The facts suthciently appear in the judgment of the
Court which was delivered by :

Josepipes, J.: The appellant, who was convicted of
disturbance, contrary to the provisions of section 95 of the
Criminal Code, and sentenced to pay a fine of [8, now
appeals against his conviction.

The particulars of offence given in the charge were
as follows :

‘“'The accused on the 5th day of February, 1966, at Nicosia,
in the District of Nicosia, in a public place, to wit
in a parking place by the Pancyprian Academy of

* Girls, did create a noise without reasonable cause,
in 2 manner likely to cause a breach of the peace.”

The ingredients which had to be proved by the prosecution
in this case were: (a) a noise, (b) in a public place,
(¢} without reasonable cause, and (d) in a manner likely
to cause a breach of the peace.
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Unfortunatcly, the appellant was not legally  represented
cither in the Court below or before us and we did not have
the benefit of legal argument on his behalf. In the notice
of appeal he put forward several grounds which may be
summarised under three heads -

(1} failure of the trial Court to adjourn the case as some
of the witnesses did not attend Court ;

{2) 1rregularities by the police from the day of the offence
until the day of trial ; and

(3) errors and omisstons in the notes of evidence kept
by the trial Judge.

However, after hearing him address us in person, we allowed
him to add a2 new ground to the effect that the prosecution
had failed to prove the ingredients of the offence and
particularly that the alleped “ noise ™ had not been created
by the appellant in a * public place ™.

L]

The expression * public place ™ 18 defined in scction 4
of the Criminal Code as including ** any public way and
building, place or convenicnce to which. ... .. the public
are entitled or permitted to have access either without
any condition or upon condition of making any payment . . . .7

The only evidence against the appellant on this point
was that of two policemen.  P. C. 103 Michael A. Tsangaris
stated :

“I went up to the accused who was in the parking
place for cars of the Land Registry and the District
Office, just outside the yard of the Pancyprian Academy
tor Girls. 'The school-yard is separated from the
parking place by wire. “The accused was  selling
cakes, known a3 ‘bombes®, to the girl-students of
the Academy.”

P. C. 2829 Christukis Constantinides stated :
“ Upon information, in company with P. C. 103,
I visited the Pancyprian Academy for Girls.  There,
near the wire fencing of the yard, the accused had his
motor-cycle and he was there.”

The Judgment of the learned Judge, which was a short
one, was as follows :

“From the cvidence before the Court it is evident
that the offence of which accused is charged has been
proved. I helieve the prosecution  witnesses who
stated they went to the locus and accused for no
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reason started shouting etc. in a public “place. .1
discard the evidence of accused and do not believe
his version ; his witnesses were no help at all
Kassianides was present only for a short time when
accused left for the police station. Therefore I find
accused gwlty as charged.”

It will be observed that the learned trial Judge found as a
fact that “ accused for no reason started shouting etc.,
in a public place”.

In the course of the argument Mr. Frangos, Counsel
for the respondent, very fairly, we think, conceded that
there was no definite direct cvidence that the incident
took place in a public place within the meaning of the law.
But, he added, the trial Judge may have inferred this from
other evidence,

With great respect to the learned Judge, we do not think
that there was anything in the evidence to show that the
psrking place in which the accused was found at the time
was a “ public place ” within the meaning of section 4 of
the Criminal Code, and not a private patking place. For
this reason the accused would be entitled to be acquitted.

It would also appear that, even on the police version
of the facts, the appellant may have had ** reasonable cause ™
for creating a noise. The police stated that they asked
him to “ leave the place ” where he was lawfully practising
his trade as a hawker of cakes, and the only reason given
to him was that “his presence was undesirable ”, and
that he caused ‘‘ annoyance ” (see evidence of P.C. 103—
"I'sangaris, at page 2C and 3B of the record). The appellant
was not charged with any offence, he was not told why his
presence was undesirable, nor why, how and to whom
he caused annoyance ; nor was he told that he was doing
anything contrary to any law.

He very naturally started protesting, shouting and weeping.
According to the evidence of P.C. 2829 Constantinides,
the accused said * why does the Government persecute me
wherever 1 go ¢ What have I done to the Police and you
are after me wherever I go ?” *“ Itold him ”, P.C. Constanti-
nides stated ‘to stop shouting about the Government
and the Police because if he continued to shout we
would take him to the Police Station”. (see page 3E
of the record). Under these circumstances .could it be
reasonably said that the appellant crested a noise without
reasonable cause > We think not.
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Normally this should conclude the appeal, but as the
facts of this case would appear to touch upon one of the
fundamental rights and liberties of the citizen guaranteed
by the Constitution, namely, the right to liberty and
security of person (Article 11), we feel that we ought to
put the facts on record to enable the appropriate authority
to look into the matier as we are of the. view that further
investigation I8 necessiry.

The incident for which the appellant was accused before
the Court took place on the 5th February, 1966, but although
he was taken to the Police Station immediately by the
two policemen no written statement was taken from him,
nor was he charged -with any offence, in fact he was not
formally charged unul some 40 days later, that is, on the
16th March, 1966, which was about a month after he had
made a written complaint 10 the Commissioner of Police
against the two policemen for breaking his glass-case in
which he was carrving cakes on that day., 'The charge .
was eventually filed in Court on the 28th April, 1966, that is,
two months and 23 days after the alleged offence. It was
the version of the appellant, who is a licensed hawker of
cakes, that this was a inade up case against him and that
he was charged by the police some 40 days after the alleged
offence, long after he had complained to the police
authorities that the two policemen had broken his glass-case, |
and that this was donc in order to cover up their wrongful
action. We quote in an uappendix at the end of this
judgment* the materml part of the evidence {examination-
in-chief) of the two pwlicemen and that of the appeilant.

Considering that when the appellant was taken to the
Police Station on the day of the incident no- statement
was taken from him and that he was not formally charged
until after the lapse of 40 days and long after he had made
o complaint against the policemen, cven on the police
version of the fucts, o number of questions scem to need
investigation. fater alia, the following matters would have
to be looked into @ (¢) Did the policemen have lawful
authority to ask the appellant to leave the place, where
he was carrying on tus lawful trade, for the reason given
by them ? () If the policemen were purporting to arrest
the appellant, they do not appear to have informed him
of the reasons for his arrest in compliance with the
provisions of Article 11.4 of the Constitution and section 9(3)

C Vide post, at po 53 e sey.
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of the Criminal Procedure Law, Cap. 155 ; and (c) on what
lawful authority did the policemen purport to arrest the
appellant without a warrant (Article 11.3 of the Constitution).

It should not be supposed that, in ratsing these matters,
we have any desire to encourage citizens to resist lawful
authority. It is the duty of the Courts, however, to see
that a true balance is kept between personal freedom on
the one hand and social security on the other. Social
security requires that the police should have power to
make a lawful arrest, but individual freedom requires that
a man should have power to resist an unlawful arrest. If
the police should overstep the mark and arrest a man when
they have no lawful authority to do so, he is entitled to resist
the unlawful arrest.

In the result the appeal is allowed and the conviction
and sentence quashed. The sum of £8 fine, paid by the
appellant, to be refunded to him.

Appeal allowed. Conviction
and sentence quashed. [Fine
paid by appellant to be
refunded.

‘APPENDIX
Exctract from the evidence before the trial Court.

M.K.l "Acv. 103 Muanh A. Toayyapng ék Aeukwolag opxilerat
kal Aéyel:
ZraBpedw. ovdv "Agtuvoptkév  Itabpov 6500  Adpvakoc.
Ivig 5266 xal mepi 1055 mp. karémv winpodopiag Eme-
okébbnv pé Tov ‘Agr. 2828 Taknv Karcavrwvny Tiv [lay-
kimplov "Axadnpiav OnAéwv, elba Tiv BieuBivrprav Kav.
‘lwavvibou 7 omoia pol elme kan. ‘Eminolaga tov xam-
YopoUpevov & Omolog elpiokere orov y@pov ovaBpcloewg
TV aldTokwvijrwy Knparohoyiou xai Atoiknmplou, dkpipdg
Efwr amd v adhiv 1ij¢ Naykunplou "Axkadnuicg ©nifwy.
Xwpileral pt cippa § alAy tijg oyolijs dmd 16 «nmapxiyk
mAfign, ‘O kamyopolpevog tmwholioe aTag palnrpiag Tig
"Akadnpiac yhukiopara, yvword w¢ néumeg.  Ta yAuklopara
T4 €lye o 0dhivo kagovakl of pd potosukhétra. Eminolaga
Tév katnyopolpevov kal Tol avédepa 6T | Trapougia Tou
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elval dvemBipnTog kai mpénel va éykartaleipn 1OV TéMOV, O
kamyopobpevog pohg plg elde ixkveupiotnxe kai elme Stv
npékerral va diyw Bdv ¢eldyw, yiari pd kaTadidkere A
&oruvopia, yiati pé karadiwker 1) kuPépvnolg kai Smolo
oxohelo maw 8év pt adfivouv va douvdifo.  “Eauvéyile
vd dwvaln xai va Pydhn ddpoig and 16 ovdpa Tou Brav
4 "Aotuvoplkdg 2828 Takng Katoavrdavng vov Enfjpe amé 1o
xépt kai voll elme dv ouvexilng va dwvaling éval 84 of
mapw péoa. 'O xamyopolpevog ékveupioTnke TEpIoGoTEPO
kai Tol elme «pé word Sikaiwpa va pé mapnc péoar «ai
v 14 Eheye éxTunmoloe guviyela pé Tov ypovbov Tou oTd
yudhivo kaoovakl kal £omage 16 yuahl kai mijye mavw oTa
yhukiopara. ZIvég ¢wvig Tod karnyopoupivou Eouvayrnkav
pabfirpieg péca ormiv auAf kai imiong 8-10 npéowma oTd
¥tpo oraBucioewg NpBav tkel pdhg Enfjya fipyioe va duwvaly
Egeiva 5 Aenta pe v Kav. énéotpeda kai Siipxece dxdun
10 Aemrra Snhadfy Sujpkeoe 20 Aentd mepimov.  Katdmv todrou
rav Eomace Td yuahid, & kamyopelpevog Eka@apile Ta
yAukioparé vou, Tob eimape va mpoxwpfion oriv ‘Agruvopia
68oll Adpvakog. Snhadly & kamyopoipevog impoywpnoe pt
™v poTooukhétra Tou Kai £pelg pE TO  «Aavr podfepn.
‘Exel fipBe & yiarpog Tob Anpapyeiou Nikog Ogpiotokhéoug
kai karéoye T4 yhukiopara.

M.K.2 "AoT. 2829 Xpiotakng Kwvoravnvidng ék Aevkwaiag dpki-
feTal kai Aéyen:

Itig 5.2.66 Eorvdfpcua orvov orabpd Adpvakog. Katdmv
mhnpodopiag EneokédpBnuev pald pé Tov CAot. 103 Tv
Mayxdmpiov “Axadnpia ©nhéwv.  'Exel xovid otd Téha
Tig alMjg elxe 6 katnyopoupevog Tiv potooukiértd Tou
kai & kamyopolpevog fTo Exkel. MoéMig pdg elde dpyioe
va dwvaly: «ati 1} kuPBépvnow va pé karaduokn Smou
maw. Ti Ekapa Tijg doTuvopiag xai dnou Maw PoupdTe pen,
Tob elna va orapation va ¢wvaln yua v KuPépviow xai
doTuvopia yiari dv ouveygion va ¢wvaln 8a Tov mépoupe
omhv aotuvopia. Mera & 103 émflye péoa o1fjv, oxoliv va
87 vhv SieuBivrprav kai Eméortpede pera 10 Aemra. Kard
v Sidpkeiav alTiv &y Emepipeva wovrd oTév Karmyopod-
pevo. Tov oguveBolhcuga va pfy ¢wvaln kal va ovaparfion
va khaly. ‘O kammyopoupevog fkhaie kai Edlovale kai 7o
grépa Tou fiTo ddpropivo Yipw. Mera fipBe & "AoT. 103 kaj
6 xamyopolpevog cuvixile dikbpa va $uwvaly omdre Eyl
Tév tmijpa ané 1O pavikl rol Omokapicou Tou Kai Toi elra
va oTapamion dhhwg 04 Tov Emepva pica myv iduav dpav.
Mol elme év 1aler év va maw va mapw Tiv pOTOCUKAETTA
pou. ‘G kamyopoljsvog guveyilg EkTumoiice oTd dpafékl
ouvexaig pg 16 xépt Tou. “Orav Tol elma 6T 84 tdv mapw
péoa Exdvrede va mapn Tiv potocuxkhkitra. 'EkTitmos pe
dinv tou ThHv SUvav oTd yuaklt Aéyovrag ywati va pi
wapete péca. To yuahi Eomeoe kal T4 pkpd  Tepdyta

56



yuahiod Emecav oTa yhuxiopata. 'O karnyopouipevog fipxioe 1966

va paledn Td yuahhakia 4nd 1d yAuxiopara. ‘Ev ouveyeia Ocr i3

100 elmape va pdg dkorouBhon oTiv doTuvopia kai 16

inpafe. ‘O kamyopolpevog Eduwwvale moAd buvard kai Montsios
tkrurolios 76 apafaky mept 15 Ahemra “Epaledty kédopog, l'bM“~
nepi 10 dropa yopw pag kai péoa ora Téha ol pabirpieg '"v"'“"*‘
700 oxoheiov. Tnr Pourcr:

MéSearag ZapPa Mitahog EE "Ayiou Aopetiou dpkilerar xai
Abyel:

Elpar mhavoBioning 47 érdov. ZIrvig 52.66 mepi 10.20 mp.
tnfjya oTd mpoalhiov SiownTrpioy Umapyel Tédwpa.  Adv
yvwpilw Thv alM) Tol oxohciou Flayk. "Axadnuia Onhiwv.
Oi pabfytpieg fiyopalav kabnuepividg amé va mpaypara mol
¢mouholica. “H k. "ABnva ‘lwawvvidou pohig pa pabnTpia
émiipe | yAdxiopa g Ewvale kal Tig elme Bd of mhpw
ord BweubBuvripio. Na maipvere mpdypara and 16 mepi-
mrrepe. Meta [0 Aemra fijpBe 70 adroxivnro Tijg doTuvopiag
Sirka amd THv potocukAétra pou. ‘O doTuvopikdg 103
inmfjye mavw kai & Karoavrivng Epewve kovrd pou. Moid elme
va $iyne va py Epyecat é8G%. “Exouv mapdmovov amo 1o
nepintepo.  Tol eima eivar 1 Sovherd pag. Mod elne 8y
i 9a ¢dyyg §f 84 nagg péoa. Tob elra Siv 8a $plyw péypt
mod Ba maily o kwdwvag eigoddou. Té SaAappa elval
20 Aenmd. 'O Katoavrawvng dypiede té PAeppa Tou xai pi
ETpafnie amd 10 yxépl. Torte fpbe Evag dAhog SicuBuvrig
Toll oyohleiou kal k&m 1ol Eheye tolh Katoavrwwn "Ayyhika.
Tol Ayw B $Uyw perd 20 hentd kai 84 £pbw oty doTuvo-
pia va dwow karabBeowv yari Tolto auvifn nolkég dopic.
‘O kabnynmic £éduye kai & Karoavrwvng pi itpdpnie va pt
pahn oTd adrokiviro. Tob elma €xw Tv porogukAéTra pou
Sdapal. Mol clme va ocoii v mapoupe Epeic. 'Eyw elma
Bdtv Tolg Exw Epmortogivr.  Tére fipbe 10 Yépr  ToD
Karoavrwyn wounavw xal £omace 16 tlau kai 14 yuahd
émijyav ovd yhukiopara. "Oleg ol pabBfrpieg firav  #xel
xal EBAerrav. Toi cima B4 vov xarayyeidw o1d dpynyeio.
Atv pod amavimoe yia tov oxkomav mol fifeAe va pé Swoln,
fiBeAa va paBw 71 Tob EAeye & kalnynrig. “HBeha va pé
fonBiion va eiipw 16 Svopa Tiig pabnrpiag kai dAkeg pabiTpieg
va molv yia myv Siaywyf pou. Tore fpbe & dAhog doTuvo-
pikdG KaTw. Tol eina 6m1 6 Karoavrwvng Eomace 76 1{am
1fig Pirpivag xai B4 maw ord dpynyeiov va Epfouv va
i&erdoouv 1jv OmdBeoiv. "Ooa eimav ol dotuvopikol d7i
¢pwvala Evavriov Tfig Kufepvioews eival dvaindii "Exapa
mapanovo o716 dpynyelo pé Emarohéc. “Exapa Tapamovov
kai 6 k. Miyanhidng ele 871 Ba pod mAnploouy Ta yAuki-
opara kai 8a kavovicouv pé 1ov yiatTpd Tob ARpou. Adv
Epwvala v fuépa éxeivi. 'H mapoloa UméBeoic elvay
Texvik.  Irdv Kikko 6 "Actuvopkeg 8iv pol Eméomoe v
npocoyl) otov Népov. Mol clne Ba of karqyopriow GAAa 8yl
yua dvnouxia. Adv ionusiwoe doa Toli eima kal fyws Stv
Tolt T& Umdypala.
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