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{(Credl Appeal N, 4545,

Contract -fstate  agent- Comiminaon Whether  pavahle e
case rns  on the  partiendur terars of the  contract -In the
instant  cose comtract found 1o be thar  the  agenr {plainiiff )
should find a purchaser for the fand of the sendor {defendunt)
and  buswress showld  result- Framaction of  sale o lund
coitc fuded - But transfer of famd not effected as agreed onine
to the defendant s faudi. the purchaser then withdrawing -
Plaintiff agent performed in roto s part of the agreenment —
And as the  transaction went off thiough  the vendor « {defen-
dant’sy fawdt, the lairer iy bownd 1o pay the agreed connnisaon,

Practice  Appeal -Findings of face by the trial Court s on
the appellunt to persvade the Appliate Cuourt that the sad
Jindings were  nor open 1o e trinl Cowrt oon the o
hefore dr.

The plamtt's claim in 1his case was for £50 commission
which "he alleged he was  enbiled 1o receive for Nading @
purchaser  of fand for 1he  defendant-appellant,  on  the
strength of an agreement between them, The tral Judee Townd

for this plaintff and guve judgment o his {avour The
defendant now appeals against that judgment,

On the strength of an oral agreement between the parues,
the plaintiff=respondent Tound a purchaser in the  person
of one T.N., whom he took 1o the defendant-appellant who
agreed to sell 1o the purchaser the whole of a property of 20
donums lor  the sum ot L2500, The declaration  formy
necessary for the transfer of the property were then fifled in.
the purchaser  handed  over to the  vendor  (defendant.
appellant) his t:'huquc for the apreed sum of £2.500 and e
partics, {ogether with the pucchaser, then proceeded o the
Land Regisiry OfTice lor the dectaration of sale and vansles
of the propenty. There 1the Land Regislry Clerh  in chage
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aeeepted  the  dedlaranon of sale i tespect ot the  12Y,
donums  owned by e detendant-appellant,  and  the
declaration of sale i respect of  the defendant’s  brother
in England for 3Y, donums, but he did not accept the
declaration of sale m respect of the brother win Congo for the
remamming 3/, donums, op the ground that the signature
of the owner on the relevant power of attorney held by the
defendant-appellant  wis  not duly  legalised  before  the
Cyprus Consul i that courtry The result was that although
the purchaser handed over a cheque for £ 2,500 o the defen-
dant at the ume as atoresaid, when the latter proceeded to
the Bank on the following day to have it cashed he discovered
that the purchaser had countermanded 11, presumably on the
ground that he had  agiced 1o buy the whole property of 20
donums, and that he way not prepared to wait for another
power ol attorney to come  from Congo 1n respect of  the
remamnmyg 3/, donums  wlich the defendant-appellant  was
unable to transfer to hnn on that day

In dismissing the appeat the Supreme Court -

ficdd (1) (a) the case tuins on the gquestien whel was the
contract between the  patbies . and  what was  the tinding
ol the trial Count

{(b) The tial dudge, hav ng  heard the evidence on both
sides, found that . " What was agreed between the parties
wits that the plamtifl shoul]l find a puichaser for the «ale ol
thas band and business should result. In other woirds 1 believe
that thaie was no agieement that the plamtdT should be paxl
only when the defendant should have recenved his money 1n
cash © And  further down “In this case 1 find no such
agreement but find that the plamuff has aclually done what
he was employed 1o do and  business resulted  Now, b this
transaction  has fallen  through,  through no  lault ol  the
plamufl, 1 am of the opmon that the work ot the planulf
was Tiished when the apreement for the sale was tcached

(¢) The onus 15 on the appellant to persuade this Cowrt
that these findings made by the trial pudge were not open to
him on the evidence  before him. Having  heard counsel’s
address, we are not persuaded that the tnal Judge wdas wrong
in makmg the hindings he ard make, that 15 1o say, that the
plamtiff-respondent  undertook to find a purchaser which
he did, and that he chd what he had undertaken to do.
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{2) Having regard 1o the lacts of this case, we are of the
view that the plaintiff-respondent performed his part of
the agreement because he found a person who was willing
to buy, who concluded the agreement with the ‘cndor
(defendant-appellant). handed over to him a cheque for the
agreed price of £2.500 for the whole property of 20 donums
and when he discovercd that the whole property of 20 donums
could not he transfeired 1o him he withdrew from the
transaction.

(3) Under the circumstances we are of opimon thal  the
transaction went off owing to the appellant’s fault who was
not ready to  have the transfer of the whole property
concluded at the Land Regsiry  in accordance  with his
agreement with the puichaser,

(4) For these reasons the appeal is dismissed with costs.
Appeal  divndissed  with  costs.
Cases releried 1o :

Boots v. E. Christopher and Co., [1951] 2 All E.R. 1045 ; and
al pp. 1047 and 1049, per Somervell L.J. and Stabie J..
respectively :

Dennis Reed Ltd. v. Goodr, [1950] | Al E.R, 919, at p. 923,
per Denning L. .

Appeal.

Appeal against the judgment of the District Court of
Limassol (Papadopoulios D. J.) dated the 22nd September,
1965, (Action No. 2015/64) whereby the defendant was adju-
dged to pay to the plaintiff the amount of £50.- by way of
commission.

S. G. McBride, for the appellant.
R. Michuelides, for the respondent.
The facts sufficiently appear in the judgment of the Court.

Vassiniaoes, J. Having heard Counsel for the appcllant
in his detailed address and (he extensive argument, we are
all of the opinion that we need not call on the respondent.
Mtr. Justice Josephides will deliver the judgment of the Court.

Josepnipes, J. : The plaintiff’s claim in this case was
for £50 commission which he alleged he was entitled to recei-
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ve for Ninding a purchaser for the  delendant-uppellant, on
the strength of an agreemens between them. The tral Judge
found for the plintift and gave judgment in his favour The
defendant now appeals agunst that judgment

The appellant’s maim argunent s that the plamtitl (respon-
dent) finled to do what he was employed (o do, o what he
had undertaken 1o do, that 1. to say (a) o find a purchaser
able and willing and eady 1o buy, and (b) 1o see (o 10 that
proper and valid powers ol attorey were avarkbable at the
Land Regisbry moeespoect ol e co ownetrs ol the propeity, one
of whom was in bFogland ind the other in the Congo

Fhe planbdT by us sicement of elvim contended that the
detendant had ashed T (o md a0 purchaser inorespect of a
propedly ol about 20 doaoms noextent That property was
owned as 1o 12 dosums by the defendant, 3/, donums by
defendants brother v Englind and as o the remaming 37/
donums by another brother in the Congo The phuntall fur-
tiws alleged that he Tound o putchaser for the detendant, a
certeint Theofilos Nicoludes, who was widlmg to buy and
that an agreement was concduded between the defendant and
the purdhaser fon the sale ol fie whole propeity of 20 donwms
fon e agreed pace of £2,500 0 and that the defondant azieed
(o pay Lo the phamtd! the sum of 250 as commpsien Afla
the torms for the declration ol transter were sipned by the
defonefant and the purchiser, the kittae handed @ chegue ot
£2,500 to the delendant and they procecded o the Land
Registiy tor the dectatation »f the tansier of the property
(patagraph 6 of (he statemen ol claim)  As one of the powers
of attarney m the  possession of the defendant was  not in
accordance with the law, the Tand Regstry OfTicer aceepted
the deckiation of sale moresnect of the 12%, donums of the
defendant, and he dedaation i sespect of the brother in
Ingland, & totad of 16 dommas, but  the Land  Registry
Otfhicer refused (o aceept the declaration of sale i respect
of the brother m the Congo On the strength of the above the
plamuff leaded that he camed payment of his commission
of £50 but the detendant fled 1o pay it

By his drfenee the defendant pleaded o paragraph 2 as
follows
“2. Deferdant says that it was an express and/or implied
teem of the apreement between plhunntt and  defendant
that plunufi would have been entitled o the payment of
commission andfor remuncralion only in case the tran-
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saction would have been completed and  the defendam
would have transferred the property m the name of the
purchaser and would have collected the whole purchase
value from him ™.

The defendant further contended that the transaction was
never completed, that the defendant did not collect from the
purchaser the purchase money hecause although the purcha-
ser issued w cheque i favour of the defendant it was counter-
manded by the purchaser before 1t was cashed by the defen-
dant Defendant finally pleaded that * e was alwavs reads
to perform the agieement and complete the transaction but
same Ffaited through the fagl of the purchaser Conseqguently
defendant says that plamtdl v not enttled 1o any remuneta-
tion from the defendant ™.

It will thus be scen that the case turns on a very nartow
point, that 1o say, whetlier the agreement was  that the
plamtsff-estate agent would be entitled o recerve s com-
mission alter  the defendant-vendor had collected  the pur-
chase price of the property, or, whether he would be eninled
o receive lus commission after the conclusion of the agree-
ment of sale As s usual an this kind of case, the case tuins
on the particular terms of the contract between the parties
Learned Counsel for the appetlant  today argued that  the
trial fudge was v crcor in fmding as he did for the planuff
The undisputed fadts were the lollowing

The phunufl” alter the agreemeni to find 2 purdusar for
the defendant =10 which we shall revert later--found o purcha-
ser in the petson of one  Eheofifos Nicolades,  whom he
took to the defendant who agreed to sell o the purchaser
the whole property of 20 donums for the sum of £2 500 The
declaration forms necessary for the transfer of the properts
were then [illed in, and the partics, togéther with the puicha-
ser, then proceeded to the Land Registry Office for the de-
claration of sale. There the Land Registry Clerk in charpe
of declarations accepled the declaration of sale 11 iespect

of the 12}, donums of the defendant, and the declitauion of

sale in respect of the defendant’s brother in Englind for 3/
donums , but he did not accept  the declaration of sale
respect of the brother in the Congo for the remamning 3/, do-
nums, on the ground that the signature of the owner was not
duly legalised before the Cyprus Consul in that country. The
result was that although the purchaser handed a cheque for
£2,500 to the defendant at (he time of the declaration of trans-

41

1936
Feb. 1

Paneiss
ANTONIALFY
n
Panic s
Kavssotae:®



1966
leb 3

Pampos
ANTONADIS
I
Pantcos
Koussotipos

fer, when the latter proceeded to the Bank on the following
day to have 1t cashed he discovered that the purchaser had
countermanded i, presumabl/ on the ground that he had
agreed to buy the whole prcperty of 20 donums, and that
he was not prepared to wart for another power of attorney
to come from the Congo n respect of the remamming 3%,
donums which the defendant was unable to transfer to him
on that day

The toal Judge, having hiard evidence on both  sides,
found that " what was agrced  between the pailies  was
that the plainuff should bind a purchaser for the sale of
this land and business should result In other words 1 beheve
that there was no agreement that plainuff should be paid only
when the delendant should have received his money in cash ™
And, turther down, " In thss particolar case 1 find no such
agicement but find that the plainuff has actually done what
he was employed to do and business resulted. Now (F this
transaction has fallen through, through no fault of the plain-
W, 1 am of the opimon that the work of the planutf was
fimished when the agreement tor the sale was reached

When the dearnad qudge says 7 L bind no such ageeanent ™,
tic 1elers to the case of Boory v. E. Christopher & ¢ v, [1951]
2 Al B R 1045 In that case, 1t was expressly agreed that
commission should be paud only when the purchase price
was ceeived by the seller It would, 1 think, be comvement
{0 guote what Dennmg L )., as he then was, sid o Pennis
Reed Lid v, Goody [1950] 1 All F.R. 919, at page 9.3

" Some confusion has arnsen because of the undoubted
tact that, once there 1s o banding  contract for «ale,  the
vendor cannot withdraw from it except at the 1isk of having
(o pay the ageat his commracn, This has led some people
1t suppe © thet eonmisvon 1 payable ds soon s a con-
tract s signed, wad s so omyself an MceCallun, « Hicks
[1950; 1 All LR 864, at page 866. This, howeser, 15 not
correci he season why the vendor 1s liable in such o case
1s bevaese, once ke repudutes the contract, the puichaser
In no loecger bound to do any more towards «ompiction,
and the vendor cannot 1ely on the  son—complonen n
order 1o cvourd payment ol commission, beciause it s due
to lus ow fault ™

someindd, Ty om Boons v 1 Chesiopher & Co o (wipra),
had this 1o way regarding o vendor’s wrongful act or feult Gat
page  1047)
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" Pul moats strongest {orm it is that if one party, by a
wrongful act, prevents the fulfilment of a condition which
would entitle the other party to reward, the party who has
prevented the fulfilment of that condition cannot rcly on its
non—fulfilment as an answer to a claim for the reward ™.

Finally, 1 think that the following extract from the judgment
of Stable J. in the Boots casc (at page 1049) is also helpful
in considering this case :

“ All | have to decide is, having regard to the matters set
out in the three letters that | have read and having regard
to the course the negotiations took and to the written
agreement which was made, ayc or no, have the agents
rendered those services which entitled them to receive the
remuncration at the amount agreed 7 In my opinion they
have ™

As | have already said, the case turns on the question what
was the contract; and wlhat was the finding of the trial Court.
The appellant’s counsel today has contended that the respon-
dent failed 10 do what he was employed to do on two grounds:
(a) that he undertook to find a purchaser and that he has
failed to do so, and (b) that he undertook to see 1o the pre-
paration ol valid powers of attorney which he has failed to
do. So, counsel said, respondent was at fault and he was not
entitled to his Commission.

Pausing there, | think thal we have to look again at the
defence to sce what was really pleaded in this case. This was
(@) that the commission was payable after the collection of
the purchase money by the vendor and (b) that such money
was not collected and the transaction went off through the
fault of the purchaser. This was the stand taken by the defen-
dant in his pleading and ‘the case was argued on that basis.
The trial judge made the findings which 1 have stated carlier,
and the onus was on the appellant to persuade this Court
that the findings which the trial judge made were not open
to him on the cvidence before him. Having heard counsel’s
address, we are nol persuaded that the trial judge was wrong
in making the findings which he did make, that is to say, that
the plaintifi’ undertook (o find a purchaser which he did, and
that he did what he had undertaken {o do.

The final argument of lcarned counsel for appellant was
that it was the duty of plaintiff to find a purchaser who in
fact purchased. Having regard to the facts of this case, we
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are of the view that:the respendent performed his part of the
agreement because he found a person who was willing to buy,
who concluded the agreement with the defendant, handed
his cheque for £2,500 for the whole property of 20 donums
and when he discovered that the whole property of 20 donums
could not be transferred to him he withdrew from the tran-
saction. Under the circumstances we are of opinion that the
transaction went off owing to the appellant’s fault who was
not ready to have the transfer of the whole property concle-
ded at the Land Registry in accordance with his agreement
with the purchaser.

For these reasons the appeal is dismissed with costs.

*
Appeal disnussed

with costs.
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