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YIANNIS ASHIONIS
AND |} OIHIERS
i
Miciart WEINER
AsD 3 oniERs

(VasaLiapis AG. P Joseeiines, J. & Lorzou Ad, )]

YIANNIS ASHIOTIS AND 13 OTHERS,
Appellants-Defendants,

MICHAEL WEINER AND 4 OTHERS,
Respondents-Plaintiffs.

(Civil Appeal No. 4338).

Practice -Appeul- -Further  evidence-—Application  for leave to
produce further evidence  Fvidence proposed 1o he adduced
could have heen made avaifable at the wrial Court with reason-
able  diligence -Application,  therefore, refused - Principles
cnuncicted in Pourikos v, Fevzi (Ne. 2) 1962 C.L.R. 283,
applicable.

Appeal ~Further evidence on appeal---See above,

Evidence -Further evidence on appeal - Principles applicable- —See
ahove.

Further evidence o appeal — See above.
Cases referred to

Pourikos v. Fevzi (No, 2) 1962 C.L.R. 283, followed ;

Braddock ~v. Tillotson’s Newspapers Lid. [1950] | K.B. 47.

The facts are set out in the judgment of the Court.

Application.

Application for leave to adduce further evidence made iIn
the course of the hearing of an appeal against the judgment
of the District Court of Nicosia (Stavrinides P.D.C. and loan-
nides, D.J.) dated the 13th March, 1965 (Action No. 638/58)
whereby thc respondents-plaintiffs were granted an injunction
restraining the appellantis-defendants from interfering with
andfor unlawfully trespassing in certain running water and
channels.

S1. Pavlides, for the appellants

Chr. Mitsides with G. Constantinides for the respondents.
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The followmg rvuling was delivered by ¢

VassiLiants, Aa. Poo At this stage we have 10 deal with
the applicaton of the respondents, for leave 1o producs fur-
ther cvidence ; the evidence deseribed  in the appheation.
Part of such evidence consists of land Registry records ; an-.
olher part is the testimony ol the Chairman of the \Village
Authority of Pyroi village, and of records in his possession ;
and further evidence frony one of the partics who has alieady
eiven cvidence hefore the tnial Conrt, and now wishes 1o give
supplementary evidence and produce document: relating to
the owneiship of the disputed channels,

We Lave heard extensive argument in support of tiwe upph-
cation, at the eind of which we Tound it unnecessary to call
on the other side. TU iy clear at this stage that the matter is
fully covered by the judgment in Powrikos v, Fevzi (N0 2)
1062 C 1R p. 083, :

We cun dispose of the appheation betfore us by referring
to the pant of the judpment of the President, Mt Justice Wil-
son, ot page 280, where he was quoting from the  judgment
aob Yacker Lodo, i Beadeach v Eillotson’s Newspapers ad.,
f1ostu] 1 KB 47, e o sutlicient, for the purposes of the
application o before us, to repeat that

“n the presemt case the plaintitt hoas failed 1o meer the

bt tesg namcly that it must be shown that the evidence
contld not have been abtained wath reasonable diligeinee for
use atl the trad and Tor that reason alone this application
wiust il (p. 288).

10 1s obvions that the evidenee which the respondent now pro-
poses 10 atiduce, 15 evidence which, with reasonable diligence,
comd huve been obtained and put before the tnal Court. In
fact, at the end of his argument, Mr. Constantinides agreed
that the ovidence regarding the Gile of his clients is already
betore the Court in the form of the Land Registry exhibits,
and the evidence ol the Land Registry witnesses.

Adoping the sime test in the present case, and for the same
reasons, we are clearly of opinton that the application for
leave to adduce further evidence must fail.

Application  dismicsed.
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