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(Civil Appeal No. 4579).
Civil  Wrongs-—Negligence—-Road  Traffic—Road  Acvident— Col-
lision of two motor velicles—Negligence—Contrtbutory  ne-
gligence  Finding of the frial Counrt that  appellant-defendant
driver was solely to blanie for the accident upheld on appeal—-
“Ageny of the collision™ -Failure to take avoiduyg action
m the agony of the collision— = Wrong ™ step taken by a dri-
ver o the ugony of collision is not necessarily a *‘ negligent
step -~ Therefore, even assuming that the respondent driver
did the wrong thing, still he cannor be held ro have contributed
to the accident by his negligence—Since he did not have the
tme or oppartunity to take effective avoiding action in the
agony of the collision.

T

Negligence---Contributory Negligence-—""Agony of the collision”—
Wrong step taken in the agony of the collision—See under
Crvil Wrongs above.

In this appeal the appellant admits that the accident was
caused by his negligence, but he alleges that he was only
partly to blame and that the respondent (plaintiff} contribu-
led to the said accident. ‘The Trial Court found that the
appelant-defendant driver was fully to blame and that
. the respondent .did not contributed at ail to the accident.
The facis sufficiently appeuar in the judgment of Josephides, I.
The Supreme Court in upholding (Vassiliades J., dissent-
ing) the judgment of the trial Court and in dismissing by
" majority the appeal :

Held, (1) as regards the complaint that the respondent
{plaintiff) failed to take avoiding action, it has been held
that where “a wrong ”’ step is taken by a driver in the agony
of the collision it does not follow that the step was a negli-
gent step if the other driver by his negligence placed the first
driver in a position of danger. (sce Chaplin v. Hawes 3 C. &
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P. 554 ; Swadling v. Cooper [1931] A.C. |, at p. 9 ; and Wal-
lace v. Bergins (1915) S.C. 205).

{2) There is no doubt in this case that the appellant-de-
fendant driver by his necgligeni action in emerging from an
open space in the respondent’s-plaintiff’s path on the main
road put the respondent in a dilemma and, even assuming
that the lauter did the wrong thing, we think that, having
regard to the circumstances of this case, including the short
space of time. ... . , the respondent (plaintiff) did not have
the time or the opportunity to take effective avoiding action
in the agony of the collision.

Appeal dismissed. No order
as to costs in the appeal.

Cases referred to -

Chaplin v. Hawes, 3 C. & P. 554;
Swadling v. Cooper [1931] A.C. 1, at p. 9;
Waltlace v. Bergins (1915) 8.C. 205.

Appeal.

Appcal against the judgment of the District Court of Li-
massol, (Loizou. P.D.C. & Malachtos D.J.) dated the 3lst
March, 1966, (Action No. 1055/64) whereby the defendants
were adjudged to pay to the plaintiff the sum of £334 by way
of damages for bodily injuries he received at a road coltision.

X. Clerides with N. Pelides, for the appellant,
I. Maounis with E. Michaelides, for the respondent.

Vassiiapes, J. : Mr. Justice Josephides will deliver the
the first judgment.

Joskenroes, J. : In this appeal the appellant admits that
the accident was caused by his negligence but he alleges that
he was only partly to blame and that the respondent contri-
buted to the accident. The trial Court found that the appel-
lant was fully to blame and that the respondent did not contri-
bute at all to the accident.

The accident occurred between the 46th and 47th mile-
stones on the Nicosia-Limassol road. Asthe respondent was
driving to Limasso! in an Austin A50 car, the appellant, who
was driving a Pontiac Parisienne, emerged from an open spa-
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ce on dhe et hand side of the respondent, e cut acress the
path of the 1espondent and he had gone for a distance of 58
diagonally wi the two cais wollided  The adnatted point
of ipact s withi an inch from the centie of the asphalt read
on the appdilant’s side

The evidenee ol the plamtnt, as summansed 1 the judg-
ment of the tal Cowt, 15 10 the effectthal, while he was driv-
g lies o at about 45 mp h on s proper side of the 1oud,
he <aw the defendant’s car suddendy emergimg from the open
space an das (plamtil’s) nearside and proceeding in the direc-
non of Nioaa holdmg s oltside of the road  Plantitf
st foind b 2o onthar to his right but then he saw e deten-
daat o tmg o ihe same side and he again turned 1o his
Wit He ved o apply his biokhes, he sad, but boime  he
verdld apply hom hard enoueh the acadent occuriod

The dorend iot’s vasion, o the other hand, 1s that he was
driving hes (a1 out of an open space mto the highway  Be-
tore domg so he fooked (o his lelt and night 1o see whether
th: road wa, dear He did not sce any velicle and he enter-
ed the asphialt toad and proceeded m the dnection of Nicosia
Alicr he prococded on the asphalt voad for some  distanee
b osaw e plamull s cas from a preat distance conung  to-
ward  hum o die then proceeded (o get to his neaiside of the
toad amd when he <aw that the  plamuff was gomng on the
wiong stde brought his car to a stand-sull and  sounded s
hoin bot e plantdf diove on and the two elucles collided
widh then tront oflsides A a result of the impact the plain-
LUH s tespondent’s  car came to a4 stand-still 6 ft from the
pomt ot wipact whilst that of  the defendant-appellant  was
pushed back about 8 it

I'he trial Cowmt found the facts in accordance with the
plamtt s sersion and they went on to say that 1t was quile
evident that the defendant came on to the road without first
aseertaiming whether the road was clear and at a ume when
tt was nol i fact clear and, on the contrary, was ey dan-
gerous 1o lim o have done so Having done so he procecd-
ed on his oliside of the road and thus placed the onconung
plamtdt m o diflicult predicament and in such a positton that
he could not 1casonably be expected to avord the accident
In ithose cnqumstances the trnial Court found for the plamnff-
respondent and  concluded  that  the  defendant’s-appellant’s
neghgence was the sole cause of the accident
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It was argued before us today that the respondent did not
take proper avoiding action which a reasonable man could
have Gaken under the circumstanees.  There were no brake-
marks on the road and it was submitted on  behalf of the
appellant that the track marks of his Pontiac car of 58 ft. on
the main road were siraight dust tyre marks and that there
was no zigzagging, which is inconsistent with the plaintiff’s-
respondent’s version. It should be borne in mind, however,
that as against that the respondent was driving along an open
main road, which was nor in a built-up area, that there was
no speed limit and no * stow ™ sign, that he was driving on
his proper side of-the road, that his speed was 45 miles per
hour on a straight streteh of the road, ‘and that cven if his
speed was higher he could not be held to be neghigent in these
circumslinees.

As regieds the complaint that the respondent fuiled to take
avoiding action, it has been held that where a ™ wrong ™’ step
is taken by a driver in the agony of the collision it does not
follow that that siep was a negligent step if the other driver
by his negligence placed the first driver in a position of danger;
but the latier 15 1o take o step which a reasonably careful man
would Tairly be expected (o tuke in the circumstances (Chaplin
v. Haowes, 3 C. & P. 554 Swadling v. Cooper 1193117 AC. L,
9 and Walluce v. Bergine (1915) 8.C. 205). This is a ques-
tion of fuct in ecach cusc.

There is no doubt that the appellant by his negligent action
i emerging from an open space in the respondent’™s path in
the main road put the respondent in a dilemma and, even
assuming that the latler did the wrong thing, | think that,
having regard (o the circumstances of this case, including
the short space of time taken by the appellant’s car to cover
the distance of 19'f, yards up to the point of impact, the respon-
dent did not have the time or the opportunity to take effective
avoiding action in the agony of the collision. I am of the
view that on the cvidence before the trial Court it was open to
them tofind as they did, that the appeilant was solely 1o blame
for the acaidemt, and | would, (herefore, dismiss the appeal.

Vassiaoes, Jo o Mr. Justice Triantafyllides will deliver the
sccond  judgment.

Trwoanraevinmes, J.o o 1 would like o say only that
[ agree with the conclusion reached 'by Mr. Justice Josephides
in this case, but my approach is slightly different.  Though
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I do think that there is material on record on which the trial
Court could possibly have found the respondent guilty of contri-
butory neghgence, sitting here on appeal | do not think that
the view taken by the trinl Court, 1o the effect that appellant was
solely to blamc, is s0 erroncous or unwarranied as 10 make
it proper or neeessary for this Court to interfere in the matter.
I, thercfore, would dismiss the appeal, too.

Vassioams, 1o After evhaustive discussion |ostill find
myscll” unable (o agree that there are no circumstiingees justi-
fying the intervention of this Court in the findings of the trial
Court.

it is common ground that the collision was the result of
negligence ; and that it resulted i damage amounting to a
considerable sum, nearly a thousand pounds. The trial
Court reached the conclusion that no blame could be attri-
buted to the driver of the smaller car involved in this collision;
(the plaintilf in the action ; and respondent in this appeal)
They have reached this conclusion on the evidence before
them, consisting of the sworn versions of the two drivers and
also of the real evidence n the case, regarding which, there
is no dispute.

The sworn evidence of the driver of the smaller car, is to
the effect that at the material time he was driving at 45 m.p.h.
Nevertheless, when he came nto collision with the other car,
a much bigger and heavier vehicle, moving on the opposiiC
direction, or having just come (0 a stand-still, the resultant
positions were that the bigger car was pushed backwards some
cight ft. towards the other side of the road, while the smaller
car went further on for 6 ft. 1o the other side of the road.
This, to my mind, is real  evidence inconsistent with the esti-
mate of his speed by the driver of the smaller car; and
conststent with the version of the driver of the bigger car, that
the smaller car was travelling at a great speed.-

There i1s another material point where the real evidence
contradicts, in my opinion, the version of the driver of the
smaller car, which was accepled by the trial Court ; and sup-
ports the version of the driver of the bigger car, which was
rcjected.  This is the dust tyre-marks found on the asphalted
road, as shown in the plan.  This real evidence shows that
the bigger car covered a distance of about 20 yards in a soe-
what oblique direction, from the entrance of the parking place
{which was on the smaller car's proper side of the road)
towards the bigger car’s proper side, but running in about
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the middle of the road. This evidence s also inconsistent
with tiwe version of the driver of the smaller car, thit the other
car was moving in his path ; and that in so doing, it put the
driver of the smaller car in a predicament. This seems 1o me,
reading the judgment of the trial Court, to have been the main
factor which led the trial Courtl 1o their conclusion that the
Mame Tor the collision must be placed entirely on the driver
of the bigper car.

FCosdéems to me thal this conclusion ignores the undoubted
fact that the smaller car must have been travelling at a speed
considerably bigger than thal stated by its driver. It also,
I think, ignores thie fact that the driver of the smaller car failed
to take the proper avoiding action by taking more to his pro-
per side, which i was his legal duty to do, in the circunistances.
Had the driver of the smaller car taken the proper avoiding
action, that is to say, had he kept 1o his proper side of the
road, and had he reduced his speed, he would, 1 think, have
avoided the collision, which, according to the police-plan,
occurred about an inch further from the middle of the road,
towards the proper side of the big car, and -on the wrong side
of the smaller car,

According to this plan there is no doubt, that  from the
point of impact, the smaller car had at its disposat necarly 10
ft. of asphalied road, plus 3 . of berm. 1 cannot sec how
the driver of the smaller car can be said to be entirely free
of all blame, for this collision, when he failed, in the circums-
tances, to make use of these 13 {t. of road, on his proper side,
for _avoiding action. '

It is in these circumstances that 1 find myself not only un-
able to agree with the conclusion that the blame and hability
for this collision must be placed exclusively on the driver of
the bigger car; but I also find myself unable to agree that,
in the circumstances, this Court should not intervene in the
findings of the tfial Court. It may well be that a bigper share
of blamc rests on the driver of the bigger car. It may also
be that the liability of the driver of the smaller car must be
found at a corrcspondingly smaller ‘percentage than that of
the driver of the bigger car ; but 1 cannot sce how the driver
of the smaller car can be held entirely unconnccted with the
negligence which caused the collision.

In view of the result of the majority judgment in the pre-
sent appeal, 1 do not think that it is any use my going further
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7.

nto the question of how the blame for the collision and the
corresponding hability of the two drivers should, be appor-
tioned. I, therefore, leave the matter at that.

In the result the appeal will be dismissed os decided by the
judgments of the majority of the Court.  As regards costs,
we all agree that in the circumstances, there shoutd be no
order as 10 costs 1 the appeal

Appeal dismissed. No order

as to costs in the appeul.
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