IVassiam s, “Triantarsy rnns, Muosag, 1) L90n
April 15,

tay 10
COSFAS CH  CONSTANTINIDES, May

Appellant-Pluiniitf, Costas CH.
' ConsS1AN TN §

1,

YiANGOS
YIANGOS 1 FOANNOLU, Ha loaxnnt

Respondewt-Defendont.

(Civdd Appeal N¥o, 153574,

Chvil Wrongy Road  traffie Road  accident - Damages Tor -
furtes  to passcuger  Special and - general wnages Appeal
for not awarding (o Appetiaon special damage in orespear of
hiv doss of earnings and includug sucl dumage in the eeneral
denages  And for inadequecy of  gencral damages ()pr;f to
triett Court. o the cirewnstances of this case 1o deal with the
gieston of pust loss of earningy wnder the heading of gencral
donages Task of Court op Appedal to cisure that an anwaord
comes withue the hmits of proper  restuution - rial Cowrt's
award. by oway of general damages, clearly inadecuare ha-
cveased by Comt of Appeal

Damages  Road  nratfic Rowd  accident  General duomages 1s-
sessment of veneral dumaees Approach by Cowt of ppeal
to the question of assessor i of  damages

Fudings of foct Road traffic  Road accident  Injury 1o passen-
ger Puwdine of tricl Cowct that appellant was an average
noratd person before the accident Upheld by Conrt of  Ap-
pual

Lhe appellant in adus appeal who sufTesed mguries oz iad-
fic accident and was awarded the amount ol L1700 as
general damages appealed against such award of damages
on two grounds, namely (1} that the tiial Court ereed 1 not
awanding to hime special damages in respect of his Jow of
carnmings up to the date of vl and including such damage
tn Lhe global ligure of £1.7000 und (2) that the amount of 1.700
cgeneral damages is wholly inadequate in the circunmstances
of the case.

The nial Court found that the appellamt was an averape
nutmal person betore the accident and that after the accident
he was sulfering from insoinaia, dizziness, vertigo and heads
aches and that he became partially sexually impotent,
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Held, (1) On ground (1) ¢

We can dispose right away of the first ground of appeal
by saying that though it might have been open (o the trial
Court to assess separalelv as special damage the loss of earn-
ings of appeliant ondl the  date of irial, we. nevertheless,
are of the opinion that, i the particular circnmstances of
this case (und taking especially into account that it appears
Lo exist some uncertainty as (0@ what extent appeffant did
work duaring the period pending triad) iv was cqually open
1o the trial Court to deal with the question of the past Toss
of carnings nnder the heading ol general damages, as it did
and in this respect, (herefore, this appeal fails.

Held, (1) On ground (2} :

(1) In the present case. we are not simply faced with the
usual case of o person whose earning capacity has been dimi-
nished permanently, for the luture, because ol some partial
physical incapacily duc to injurics as e.x. 15 the case of a
person who has been incapacitated (o some extent regarding
the use of an arm, but who can take up some olher employ-
ment not necessitaling steh use and who can then in such
other croploynient perform as effectively as the normwal aver-
age person oowe are dealing here with the wragic cuse ol a
person who suffered o very appreciable mental detenonition
rendering him indeed unfit, (o a large extent, for wne kind
of corploviment. and also condemning him o the lile of a
person with subnormal reactions mentally, as welt as sexually.
Morcover, there does nof appear to be really much  prospect
ol recovery. '

2y 1 must, Tuitlher, be borne i mind that out of the
£1.700 awarded to appellant, a considerable  part thereof
must be attributed to the loss of carnings of appellant over

the period of two years which ran between the accident and
“the tviab of this case 3 the trind Court did expressly say in

its pudgment that ot included this special damage, by way
ol foss of carnings, in the pencral damages.

{3 1 is common ground that appellant’s average carnings
at the time of the aceident were £2 per day @ so, even i
we make all possible aflowances Tor any fluctuations it such
carnings as  appellant s a0 self-employed  persop--and
for the tact ihat appellant mav have esrned some reduced
carmngs during the saud two vears, we stll do nol think that
avything less than hadl of the amount of £1.700 can pro-
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perly be attrihuted 1o the toss ol carmmgs of appcllant antil
the tal  Fhuse we aie lelt witl the fact that, i dlea, the
othar holt of £1.700 was all that was  awarded 1o appel-
lant, by way ol penctal damases, Tor Tuture foss of carminges
due to dimmished caonmg capacity because of the more o
less permanent comsequences of his ipuries  as well as tor
hts paun and suttenmg and Jor the gencral detenoranon ol
lns menial health and sesual polency

(4) In the hight ot Wb the toregoing we have come 1o the
concluston that the award ol the tnal Court by way ol gene-
ral damages, s so dealy tnadedquate as (o newessitate our
intervention . aid we think that anything less than o glebal
frgure of L2500, by way of geacral damages. imcluding
pitst loss ol catmngs wnul the tnal, cannol piopeily meet
the stiuatson , we, theretore  set aside the award ol LET700
and we sabstitute one for L2360 and dhis appeal s atlow-
ed 0 that ostent with cosis

tppeal  allowed  wiul convh
foral Comrts avwennd of damages
sef asiede and  substitited  as

ubme

Cases refenred o
Chrivtodouton ~  Memcon reported moripy Yol arp 17 anre.
foannon v Howard, rcported i thiy Vol at p 45 anie.

Michaelidey v, Polvviou, reported o this Vol at p 155 ante.

Appeal.

Appeal agamst the judgment of the Distiict Count of Li-
massol (Malvalt & Beha 1D J1) dated the 4th December, 1965,
(Action No 1360/63) whereby the defendants were adjudged
to pay jomtly and scverally to the plamutT the sum of £1700
by way of damages in respect of injurics he recetved 1na tiafte
aceident, while being a fare-paying passenger in a cis belong-
g to defendant 1 and driven by defendant 2

AP Anastassiades, for the appellant.

G Cacoviannis. for the respondents

Cur adv vult

Vassitrams, J.o:0 Mr Justice Frantalylhides will doliver the
gudgment of the Cowt,
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1966 FRIANEALY LIS, ] The plamttl-appellant Chalicnges by
’;"["I" 1(3} this appeal that pait ol the judgment of the Distirct Court of
i Limassol, inavil action No o 1360/63, by which he was awaided
Conias Cn £1700 gencial damages o respect of  imjuies wiuch he
Conviantiniis e eived on the 10th May, 1963, n a traftic aceident, whike
Y“’:‘_m heing a tare-paymg passengel in a car belonging to defendant-
Tt fosani respondent 1, and driven by defendant respondent 2

Appcllant  challenges this  award of damages on  two
giounds  [irst, that the Court erred 1in not awarding to him
spectal damage an respect of his loss of earmiigs up to the date
of tnal, and mcluding <uch damage m the global figure of
£1,700 as above , and, sccondly, that the amount of £1,700
general damages m wholly inadequate in the cncumstances
ol this Case

Woe can dispose tight away of the fiest ground of appeal
by saving that though 1t nught have been open to the trial
Cowmt Lo assess sepatately as speaial damage the loss of carn-
mes ol appellant unul the date of  tral, we,  novertheless,
are ol the opiion that, in the particulat areumstances of
thie Case (and tabmg espearally mto account that it appedrs
W onist some uncertanty as o what  exstent appellant did
worth dunnpg the penwod pendimg uial) it was equally open
to the tnal Cowrt 10 deal with the guesttonol the past loss
ol catnings under the headig of general damages, as 1 did
and 1yt ospedt, therefore, s appeal fails

Commg now Lo the question of the adequacy of general
damares 1o uselul to refer Lirst 1o the relevant facts as found
by (the (rial Court

We guote hom pp o 37-38 of the record of appeal

“As @ result of this aceident, the Plamut! recerved
myurnies and was taken o Nicosia General Hospital
whete he was cxammed by Di. P Theodorides,  who
tound the plamull sulicting from -

() Moderalely sevare Cencussion

(hy dwo lacciated wounds on hes face, one about 27
fone and the other about 17 long

() X onay aaealed no fracture

e pluntdf was treated, us wounds  were stitched
and deessed, and the plainulT was kept under observa-
uer and veatment up o 25th May, 1963
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Alter his treatment,  the phuntft continued  to suller
from nsommia, dizziness, veitigo, and  headaches. These
subjective symptoms which  the plaintift: complained o
cnn.still'nlc Pl of 4 post-conussion syndrome and are
consistent with & head iyuny and brain concussion.

On 16/91963, the  plamufl was  examined by - D,
Takic Fvdokas, @ speandint - neuro-psychiatrist. — This
Doctor examinad the plantd? on a  number of other
occasions and gave evidlence betore this Court as o his
Findings , we aceept the evidence o Dr. Evdokas and
we believe that the stibjective symptoms plaintif” com-
plained of are genuine and that they resulted from tiwe
sard accident due o moderitely  severe concussion.
This doctor classiflied the plantfT’s group of svinptoms
mta two  The fust one oewrological and consist of -
somiia, dizziness or at times vertigo, headaches and the
second group of symptoms as mental or emotional na-
ture aud consist of depression, aluu_,lshm.xs and puatial -
sentl impotcnce

The Cact thal bwo veais have clapsed from  the date
of the accident and the plnotdl continues 1o have the
second  group ol symptams, will render these group of
synmplonms pcrm:m‘cnl'

Fhe plomtiff s a0 married pan aged 500 e » a
barber by pmfusmn and owns a hdrhv shop.  He also
had a novelty or a gift shop.  He used lo employ appien-
tices in his barber shop 1o assist hlm The plaintiff’s
carnings at the time of the accident, admittedly was £2.
per day.  The plaintiff was o ht.dll]ly man and had none
cof these \ympmms thmc the dLLIdL‘I]l From the dat
nl the acadent up o the present date the plainifT hds
nnt been able (o work, duc (o these symptoms but Dr.
F‘Vdﬂk.l\ states lhal it is time for the p[.unlllf to try his
job as the' usual period that all these symptoms tuke is
2 years, a?;!701lgi; in somc cases it may be more and in
other fess. '

From our above fllldlng:\ we come to the conclusion
lhdl th annl:ﬁ up to the present date was unable 0
work as a buhu If the pl.nnulf starls to work as o
h‘ll’bt.r now, and it is time {or him so to start, he will be
in a dlx.ulvanl.li_u:us position, o some degree, due to
the pelmanemy ul‘ the second group of symptoms, i.e.
dqmssmn and %lugglshmss On the other hand, the
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pliunti?, after the lapse of a reasonable 1ime 10 cover
his treatments, was able to carry on with the manage-
ment of his gift shop as this did not require much mo-
vement.

As (o the sexual capacity of the plaintiff, we believe
that he hecame impotent as a result of this accident .

On the material before us, we can do nothing else, in this
appeal, than take it as o fact--as the trial Court has, also, done—
that appetlant was an average normal person  before the
accident. The presumption, in the case of any person who
has heen gnjured in an accident, should, normally, be that
he wis un average normal person before the accident, unless
the conteary  be proved. In this case, the cvidence of
the wile of appellant strenglhens considerably  this presum-
ption and, even thuugh appeilant himself has not been called
lo give cvidence, we are of the opinion that, on the prepon-
derance of evidence belore the trial Court, there could be
no other conclusion than that  appeliant was an average not-
mal person at the time ol the accident.

In the hight of the above lel us now examine whether the
general damages of £1,700 awarded by the trial Court, are
soomadeguate, as loowarrant the nlervention ol tlus Court
o the malter. '

ler cotimdering the question of the adequacy ol damages
woe Dave borne fo miind the principles reiterated  recently by
this Court in the cases of Christodowdow v. Menicon (reported
e this Part ar p.o 17 anie), loannow v. Howeard, Qeported in
the Pt at p. 45 ante) and Michaelides v. Polyviou (reported
i the Partand the p. 15% gnre) vegarding the approach by this
Court, on appeal, to such a matler. '

tn Cheistodonlon v, Menicon (supra) this Court  refused
to anlerlere with the sssessment of general damages by the
trizd Court on the ground that it was  not convinced either
that the Court acted upon some wrong principle of faw or
that the- amount awarded was so very small as Lo make it, in
the judgment of this Court, an entirely erroncous estimate
of the damage 1o which the plaintilf is entitled (per fosephi-
des, Joat p. 36). .

n Jomnon v, Howard (supra) this Court said : ".On the
guestion of the quantum of damages, we should point out
al the owtsel that an appellive Court will not lightly inter-
fere with the diserction ol o trial Court in the assessment of
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damages unless such assessment s Tound 1o be so manilestly
exeessive or so manifostly imdequate as to jusify the mahking
of o reassessment of danviges on appead ” (per Moo, Toag
POy, and alse 7 The accepted test wantanting  nfoven
ton by the Coml of Appeal i the assessment made by the
trigl Cowt, i~ whether it s, in the cireumstimees. “a wholly
crroncous estimate o the damage suffered’. That  meaans,
the assessment s too lugh o1 teo low ™ (per Vassibudes
al po 54, In the sesult, the amount of gencial damages
m that case was macased on appeal by 509

lo Michacldes v, Pafvvien Gupra) Lhis Coutl, applving
the above principles, procecded o increase general damages
agatn by 50%, havingtaken the view that “the amount aw.anided
(o compensate  the appeffant for  his loss in this respect,
s clearly an erroneous estimate of his damage at present mo-
ney value ” (per Vassilindes J i p 157)

In the fast anabysis, of course the question of the adegaac
of an award of general damages, is a question primarily de-
pendent upon the parnculay bacts and  circemstances ol cach
specthic case Phe facr that i two o the  above relened
o cases s Court nteivened 1o increase general damages
by 509, doos not w any way establish that this Court would
wtervene onty af i ats opron seneral damages e eithel
oo high or oo low by at feast 5075 it s a question of desree,
Aand the said two cases meely show that sueh degree mst be
i substantial one before this Court would disturb an award of
general damages as made by o tal Court The task ol thas
Court on appeal, in every such case, is, in offeet, (0 ensure
that such an award comes withyn the limits of proper osu-
tation , it that s so, then s € ourt will not subhstiinw s
own views 1 the pliee of those of o ttial Court as repord,
the exact amount assessed ;1 that s not so, then it s this
Court’s duty to infervene and reiassoss.

In the present case, we are not simply faced with the usual
case ol a person whose carving capacity has been dimonshed
permanently, for the future, because of some partial phy sieal
incapacily due Lo mnputics s ¢ p s the case of a perron who

s been incapacitated to some extent regarding the use of

an arm, but who can take up ~some other employment nil
neeessitatimg such use and who can then in such othes emplov-
ment perform as ellectively as the normal average person
we e deading hete with'the traswe case of g person wha suife-
red @ very appreciable mentl detenoration, rendenme hinn
indecd wabet, o a Lige extent, o oany kind of employraent,

,
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and also condemning him to the life of a peison with subnor-
mal reactions mentally, as well as sexually. Moreover, there
does not appear to be really much prospect of recovery.

We think it might be useful to refer, at this stage, directly
to the cvidence of Dr. T. Evdokas, the specialist neuropsy-
chiatrist, who was called by appellant, and whose evidence
has been accepted by the trial Court ; his evidence, we must
say, we find to be a very lueid exposition of the appellant’s
relevant health aspects.

At pp. 16-17 of the record Dr. Evdokas summarized the
position as follows :

" Actually | sec i Lhis man two groups of symptoms.
The first one is what 1 call more or less neurological and
I specify them, first insominia, i.e. difficulty in sleeping ;
second, dizziness or at times vertigo and third, headaches.

The second group of symptoms is what | would call
more on the mental side or of emotional nature ; these
are iwo, his depresstoon and partial impotence, that Is
his sexual energy 1s diminished. When | first saw him,
I had the impression, about the first group of symptoms
especially, that in time (hey would disappear ; and more
or less, whiat was mental would persist, but as ) onder-
stand he still continues having dizziness and hcadaches,
and he presents the picture of what | would call psycho-
motor  retardation,  depression  and  sluggishness ;  his
whole reaction 1s slow, and | do not mean only in terms
of muscles, cmotionally his reactions are slow, and even
mitellectually he is slow ; for instance when you talk to
hini he does not respond right away, he is not alert
ciivugh and you haveto wait; if he starts a conversation
he reaches w point and then stops or waits for a while
and then stails again ; he is not alert.  His general de-
pression had also afTected the sexual sphere”.

And later on (it p. 17) the doctor proceeded to state that
he regarded the niental pictiire and the dizziness as permanent
features, from now dn, ¢f appellant’s medical condition ;
and he explained that, taking into consideration the fact that,
at the time he was giving cvidence, two years had elapsed
since the accident, aiid thal the relevant symptoms usually
disappear in a period between 6 to 18 months, it was very
difTicult for him {6 see niuch progress being made by appellant
froni then on.
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Dr. 1 vdokas also stated (ot p. 20) that it “would be svery
hard ™ for him to sce appellant working again as a barber,
in view of his being ©* very slow ™ and ** very slugpish ™ ; and
(at pp. 23-24) on being asked to say whether appellant could
manage & novellty shop, he testifned that he swould not say
that appellant was unable to do thiis, if it did not require

much movemient, but he added that appellant would be at a -

disadvantage, in view of his sluggishness, in competing in
the novelty-shop business,

It must, further, Be boriic 1h mind that out of the £1,700
awarded 1o appellant, a considerible part  thereof must be
attributed to the loss of earnings of appelldnt over penod
of two years which ran between the accident and the trial of
this case ; the trial Court did expressly say in its judpment
that it included this special daivige, by wlly of lass of catnimgs
in the general damages.

It s common ground that appellant’s dverage  carnings
at the time of the accident were £2 per day ; so, cven il we
make wl possible  allowances Tor any  Tuctuatioins in such
carnings—as appellant s o self employed  person-—and  for
the et that appellant imay have carned some reduced cornings
during 1the said two years, we still do ot think thal miything
less than halt of the amouitt of £1,700 can properly be  ain-
buted to the Toss of  cainings of appeblain unt 1i3c traal.
Thus, we are left with the fact that, n effec, the otber half
of L1700 was all that was awarded 1o appellant by way
of general dimages, for future loss of carmigs—due to dinmi-
mished carming capacity  because of the niore or less per-
manent conscquences of his injurics- as well as for his pain
and sulferiitg and for (he generad deterioration of his mental
health and sexwil potericy.

In the Yight of all the furc'{,nink we have come (o the con-
clusion that the award of the trial Court, by way of peneral
damages, is ~o clearly mddcqu.llc as 10 necessitake our inter-
-vention ; and we think that ‘lnyllung Ius‘: than a glnhal figure
of £2,500, by way of general damages, including past loss
of carnings until the tridl, cannot properly meet the sitvation;
we, Lherefore, set aside lhc award ol £1,700 and’ we substi-
tule one for £2,500 ind this .lppcal is allowed 10 !h.ll cxlent
with cosls.

vt Appeal dffowed with costs. Trial
cy THe e Coitrt’s wwdrd'-of - damages sei
ukide and substituted as ubove,

%
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