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TESS CHRISTODOGULOU, MINOR,
THROUGH HER MOLFIER ATHINOULLA CHL
ATHANASIADROU. AS HER NATURAL
GUARDIAN OR NEAREST FRIEND.,
Appellant-Plainiff.

NICOS SAVVA MUENICOU AND OTHERS.
Respondenis- Defendains,

(Civil  Appeal  No. 4531).

Civil Wrongs- Negligence—-The Civil Wrongs Law., Cap. 148,
section S1\--Contributory negligence —Section 37 of the said
stutite— Apportionment  of  liability —Motor  traffic - Negligenr
driving ~Injury 10 pussenger for  reward--Duty not 10 he
negligent owed 1o pussenger for reward by the owner of the velicle
Section 5t (2) () of Cap. 148 (supra)---Onus-—If passenger
suffered an acefdent of a rype which would not normally have occnr-
ved if the vehicle had been properly driven, then the onus ivon the
defendant 1o show that he was not negligent- Negligenece--
Standard of neglivence is net in all cases an absolute one Bt
iy dependant upon the attendany circumstances — And in the
case of contributory neghivence consisting of neglect of ones

own personial safety recard must he had to the distractions of

the plaintiff (or deceased) ar the time of the accident and o the
strain and  Jatigue  cfe— Contributory negligence—Iit 15 not
tecessarily a conduct amounting to breach of any duty owed
i the defendant—-1t is sufficient to show a lack of reasonable
eqre by the passenger for his own safety.

Civd Wrongs - Negligenee —- Damages — General  damuagey - The
Court is entitled to award a global sum without apportioning
i wnder the various heads of damage.

Cvil  Wrongs - Negligence- Contributory  negligence— Apportion-
ment of degrees of liability - In assessing degrees of liahility
e connion sense approach har 1o be adopiled.

Practice - Contritbntory  negligence — Pleadings — Contrvilnitory
neglivence must he specially pleaded and full particulars given—
The Civd Procedure Rules, Order 19, ride 13;  (cfr. Order 19,
ride 15 of the Inglish Riudes of the Supreme Court prior to
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then recent revistony  In the anstant case, however o mere
deparivre frome the vede wes held not 1o be fatal i vew of the
fact thar wr the way the defence was drafted the plamtiff  was
nat takon by s,

Practiee  Appeal Damages  Pruciples upon which the Appellate

Pres

Court wil  dnsturh fidings of  trial Court regarding general
damaves

uee  Appeal Lindmes of  Jact by omal Cowrts  will nor be
taversed by the Appddlase Courts when supported by adeguare
evidence

la this caw the planall camied  damages lor the  severe
pjuries sustooed by her wihile o passenger for reward n the
bus of the second defendants due 1o acghgent diving of the
fust detendant The spoatal damages were agreed at £1,000
and the [oll Distiat Cout ol Kyrema assessed the gencral
daniges a1 4000 1wt found that the planufl  (now
appedlanty was 60°,, o blame Tor the acadent, reduced  the
damages accordimgly, and awaded her the sum of 12000
the cacumstanees o the acadent are shoilly as follows

Fhe acdidont ook place o Pliyne  sareet, Lapithos  on
the Sth December 1967 1 about 6 pm At the tme the
plamill o 37 years old wod was o passenger lor reward n
the bus of sceond defendants which was being dinven by the
lost deleadant  The plamtiit was siting in the third row of
seats on fhe  elt hand side of the bus, close  to the window
reading a magasine which she was holding 10 such 4 wav as
o have her Tower Illt ann sosting on the frume ol the window
When the bus rewched Tapuhos and whilst 1t was proceeding
- Makaos 11 Stieet. someone i the bus called out  to the
dova Take Tessie (the plantily home in Phiyne Street
Fhereupon the dover (socod dddendanty swerved and diove
into Plhoyne Street and he had proceeded tor o distance of
about ¥ oot when the audddent  happened  This was  at
a pomt maked B o0 the plan produced ot the  tal
Phiyne Sriecl o a nantow sticet and a vy narrow one at
the pomt “B 7 (suprad. On the ledt hand side of  that street
there as a0 nine-loot well beampig hom the junction of the
o sared stieets vz Makanos Sireet and Phryne Steect and
exlending byyond  pomt "B which v 3% feet lom  that
junction  Fhe  street at pont “B" was  bumpy and had
potholes ‘The wulth of the street at the same pomnt 1+ & feet
paved swrlace and 1 loot amd ¥ inches berm  made by  big
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nver stones  The width of the bus was 7 feet 2 inches and its
length 23 leet The driver was not acquainted wih Phryne
Street The plarnuff & house s situated in that street and she
was, therefore well aware that t was a very narrow street
b poant "B 1 as comnon ground that the plamntt s el
arm was crushed at that poimnt on the  wall There was no
impact, however between the bus and the wall The plantfl
demied the allegation ol the delendant that at the matenal
ume her left arm was protruding from the near side of the
bus  But the taal Court lound that the plantff & arm was ~o
protrudimg outside the bus immwediately  belore the deadent
and reected her version that her arm was pushed outwide the
window of the bus because ab the condivon of the stiecet and
the sudden swerving ol the bus With regard 10 the dine
(second defendant) the inal Court found  that had he (e
duvar who was not ot all acquamted with the road at that
place and who swerved suddenlv into Phryne Street proceeded
mote ¢ tiensh and redocod  speed mstead ol increasing 1t
he would have been in o position 1o apprecuite better  the
danper of approachimg toe near the wall and since there was
no other batte, he would have driven taither away froni the
wall, as there was ample space even not allowing 1he usage
of the width ot the wniganon ditch On this finding the tial
Court came Lo the conclusion that the driver was neghgent
in nol reahzing that the wall constituted an obstruciion of
such g natwe that a prudent driver should have seen 1t and
ought to have realised the laet that he would o1 nueht fat
passenger on the bus and ought to have given it a wider berth

On the above tindmgs of  lact (o the eflect  that  the

plasntit! (appeliant) suftcied damage as the result paitly of

her own tault and partly of the fault of the dnver, the Lral
Court went 10 apportion the habthty as to 60 per cent to Lhe
plamtifl and 40 per cent 1o the duver, awarding the plamtidl
on that basis £2,000 danmuages (supra)

The plantitf appealed aganst  that  judgment and  the
deflendants  cross-appealed.

The appeal was argued on behalf of the appellant-
planuff on three grounds —

(a) that the finding of the trial Court as to the plannffs
contributory neghgence was not supported by the
evidence;

(b} that, m any evenl. the Court could not 1n law find
contributory neglgence against the plamuff as this
has not been specially pleaded n the defence, and
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{¢) trat the amount ol general damages assessed by the
triat Court was unreasonably low.

On behall” of the defendants-respondents it was  argued
that the Minding of the trial Court that the driver (sccond
defencdant} contributed 1o the accident was wrong,

The  Supreme  Courl. in  dismissing the cross-appeal
and allowing  partly the appeal by directing that liahility
shoutd be apportioned cqually instead of 60 per cent 10 the
plaintill and 40 per cent o the driver:-

Held (1) with regard 1o the  cross-appeal  and  the  first
ground of appeal (supragc-

(1} No doubt this Courl s compélcm 10 reverse
Cindings ot fact of the lower Courts where  there 15 no
adeguate evidence (o support such findings: and to reverse
conclusions based on an creor in law, Therefore, the gquestion
which falls for our determination s: Did the trial Court on
the findings they made, 7 such Findings were supported by
the evidence, apply the lww correctly?

(2) Now, whal is the law oo this point?

{u) Scction S of the Civil Wrongs Law, Cap. 148, which
reproduces the provisions ol the common law on this  point
provides that nepligence consists of doing some act which
in the circumstances o reasonable prudent person would not
do or failing to do some act which, in the circumstances, such
person would  do, and  thereby  cavsing  damage. B
compensation lor  such damage s only  recoverable by a
person 1o whom the person guilty ol negligence owed a duty
in the circumstances nol o be acgligent. The owner of 2
vehicle owes such duty not (o be negligent to all persons who
are carried for reward in his vebicle (section 51 (2) {(¢) of Cap,
148, supra).

(b} The gencral  principle appears (o be  that  those
driving or having control of vehicles owe a duty of care to
their passcngers. and that il (he plaintiff can  show he  was
lawlully in the defendant’s vehicle and suffered an  accident
of a type which  would not  normally have occurred 1f that
vehicle had been properly driven, then the onus will be on
the defendant 1o show he was not negligent. Such case of
this kind must depend on its own facts. ’

{c) The standard of neglizence is in all  cases not as
absolute onc but is dependent wpon the attendani  circum-
stances, and in the case of contributory negligence consisting
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af negleer oF vne’s own personal salety the Court must have
repard To the distroctions, straing and fatigue of the plainufl
or deceased at the time of the accident.

Principles  laid down v Caswell v, Powell Duffrvn
Associgted  Colfieriex Lid. [1939] 3 Al ER. 7220 at pp.
730-731 per Lord  Atkino and at p. 737 per Lord Mmght
applicd.

(d) As rcgu._rds contributory  negligence section 37 of
Cap. M8 (suprat reproduces the provisions of the En

Law  Reform (Contributary  Negligenece} Act. 1943 To
constitnte contribmory negligence it is not necessary 1o show
that the condier ol the passenger amounted 10 the breach
of any dmy which he owed 1o the defendant. but it is suffi-
cient o show o lack of reasonable care by the passenger lor

his own sulety,

Davies vo Swan Motor CoSwansea)y Led. [1939] 1 Al
R, 020 and NMaiee v Brivish Cofumbia Flecrrie Ratfvay Co.
Frdo [TOST] 2 AN ELRL 8L folfowed,

{e) Tn assessing degrees of liability  and 1n apportioning
blame the role of common sense approach has to be adopted:

see favies case supra, at p. 627 per Evershed L. 0. as he then.

was: and " The George Livanos 7 (196%), " The  limes
Newspaper, December 14,

{31 We are of opinion that i the present  case there was
adequirte evidence to support the findings made by the trial
Court that the driver was patlty of negligence in driving his
bus and that the  phaatifizappelant  passenger  was like-
wise goilly of contributory negligence having regard to the
following circumstances, that is 1o say—

Phiryne  Streel was a very narrow  street al  the material
place (9 Teet 9 inches with berm); there was a projecting wall
amd the bus was 7 fect 2 inches wide; the road was bumpy
and had potholes. Therelore, the wall was a potential source
of danger and it was the duly of the driver to reduce speed
and leave a reasonable safety margin between his bus and
the wall, on the fooling that owing to the condilion of the
road and the sudden swerve it was reasonable to foresee that
the passenger in the bus might be knocked against the wall
Instead of doing that the driver increased speed and drove too
close to the wall causing, thus, the plaintiff’s arm to be
crushed between the bus and the wall.
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The finding of the trial Court hat the plaintitf, although
acquainted with the road. dud not use reasonable care Tor her
own salety i leaving her arm protruding out of the bus, is
adequately supported by the evidence,

(3 Loas troe ac ol e plainGil had not been i tha
position (vig. leaving her lelt arm protruding out of the bus)
she would not have been vyurcd. but adopting the common
sense approach as kad dovon in the Davies casy (supra). we
are of (he view that the plaintlt, in the circumstances of this
cise, was not o blumie more than the driver, so that, although
we agree with all the other conctusions in the caretul and well
reasoned judgment ol the trial Court, we do not feed that we
can uphold (heir  apportivament o liability as 10 60 per
cént to the plaintiff-passeager and 40 per cent o the driver,
second defendant. We are of the view that, in the  circum-
stances. this liability should be apportioned equally, that s
to sy SO per cenl o the plentifTand 50 per cent to the driver,
On that basis the appetlant-plantilt must be awarded £2.500
damages insicad of £2.000,

Held, (1Y with regard 1o the second ground of appeal e
that the il Courte was peecluded  fron finding  contributory
neglisence an the purt of the plaineiff-appellanr ax 0 had not
heeu specially pleaded- :

(1} Order 19, rule 13 of the Civil Procedure Rules
(corresponding o the English Order 19, rule 15, prior to the
recent Revision ol the English Rules of the Supreme Court)
provides, jurer alie, that the pacly must raise by his pleading
all such grounds of defence or reply, as the case mity be, which
oot raised " would be likely 1o take the opposite party by
surprise. or would rise issues of fact not arising out of the
preceding pleadings s Tor instance, fraud, preseripuon or
ltmutation of time, release. paymeat, perclormance, or lacts
showing illczality of any  <nd. or  reducing the claim or
counterchinm  unenforceable ™ That it is the duty of the
defendunt 1o raise o his defence all such  grounds  which
i nob raised would be Lkely 1o take the plainuft by
surprise or would raise issucs of lact nol arising out of the
preceding pleading,

(2) (@) In the present case the  defendants did  not use
the conveational words whoreby  contributory  negligence s
usually pleaded (viz: " FPhe weident was caused or contri-
buted (0 by the negligence of  the plaindifl 7y, but. after

)
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denying any nepligence on their part, went on to allepe tha
Tany injucy andfor loss o the plantilt was the result of her
own negligence 3 and dhen they gave full particulars of the
plainuf s alleged  negligence. In substance  they  pleaded
contributory ncghigence 1o the Tull extent.

(b} Although  we  consider  that  contributory negligence
should be specially pleaded and particulars  thereof given in
the delence, we do not think that in the way that the defence
wiw drafted in the present case the plaintff was, in any way,
taken by, surprise because Tull particulars of the defendants’
defence were actually given in their pleading. The case wus
taught  throoghout on that basisand no objection was taken on
plaintif s behall to the feading of cvidence by the defendants
W prave contributory negligence. It seems that this point was
taken for the first tme in the Tid  ddress of plainaft’s
counsel o the rial Court.

Held. (HEY witl regard o the diivd growd of appeal viz. rha
the sume of O assessed as general damages by the trial
Court  was  pevasonally fow '

(1) The trinl  Court  awarded a globul sum  as  general’
dumages withowm  apportioning it under the various heads
of dimage. They were entitled to do so.

(2) Having given the matier our hest consideration we are
Aot convineed  either that the trial - Court ucted upon  some
wrmg principle of Jaw or that the amount awarded wis so
very small as to make il in the judgment of this Court. an entirely
erroncous estinatle of the damages 1o which the plaindlf is
entitled isee @ Fline v, Lovell, infra. Cucoviconi v, Papadopoul-
los. infra. Kemisley Newspapers v, Cyprus Wines and Spirits
(0. _I..r.'/. N infra

(}) For these reasons we would not be justified n disturb-
ing the Tinding of the rial Cowrl as to the amount of
damages.  In any cvent, we do not think that, wking ail the
circumstances  into  consideration, the amount of £4,000
assessed ns general damages on the basis of full liability is
on the low side.

Held, (1V) in the resudt the appeal is  allowed and the
judgment of 1he District  Court varied to  the extent that
judgment tor the  plaintlf is cotered in the sum of £2,500
agaist both defendants with cosis for one advocate here and
in the Court below,
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The woss-appeal » disnissed

appeal allowed  Judgneni of the
fustrice Court aried accordingly
Orler for custs as aforosad Cross-
appeal  divmissed

Caves referred 1o

O fHara v Cemtral S AT Co Leid (194]) SC 363
Doonan v Scournh Motor Tracnion Lid  (1950) S C 136,
Purfomon v Lnerpool Conporation [1950] 1 AL T R 367 |

Ceasnell v Powell Duffrin twocated Colheries {1d [1979] 3
Al LR 722, at pp 730731 per Lord Atkin and p 737
per Lord Wright

Davies v Swan Moror Co (Swamea) Td | [4949]) | All E R 620,

Nanee v Brunk Colwmbua Hectrie Ratbway Co  Lrd [1951]
2 All FR 448 .

the George nanos the fimes " Newspaper  December

14, 1965
Fhe Owners of v " Plewadcs v Page 11891] A C 259,
Jav and Sons v Veevers L1 [1946] 1 Al ER 646,
Fline v Lovell 193] | K B 354 au p 360,
Cacovumnt v Papadopoutlon 18 CL R 205,

Aemsdev  Newspapers Tud v Cypris Wines and Spurits Co
frd (1958) 22 CL R ), at p IS

Appeal.

Appeal against the judgment of the Distict  Court of
Kyrema (Hp Anastassiou, P D C, & Savwides, D)) dated
the 19th May, 1965 (Action No 115/63) whercby the defen-
dants were adjudged to pay to the plammuff the sum ot £2,000
by way of damages for mmjury sustained by bher winle a pas-
senger n the bus of the second detendants driven by the first
defendant

St Paviides with Ph Clevides, {or the appeliant
X Clerides, tor the responcent

Cur adv vult

i
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Fhe fucts sulTicicntly appear in the judgment of the Court,

Zvsaa, I The judgment of the Court will be delivered by
Mr. Justice Josephides.

JosLewons, Jo o ln this case the plaintiff claimed damages
for injury sustained by her while a passenger in the bus of the
second defendants by the negligent driving of the first defen-
dant. The special damages were agreed at £1,000 and the Ful
District Court of Kyrenia assessed the general damages at
£4,000 but found that the plaintiff was 60 per cent to blame
for the accideni,. reduced the damages accordingly, and
awarded her the sum of £2,000.

The plontift appeaded against that |udgmcnr and the de-
fendants  cross-uppealed.

The appeal was argued on behalt of the plaintift on three
grounds--

(a) that the finding ol the trial Court as to the plaintiff's
contributory negligence was not supported by the
cvidenge;

() that, in any event, the Court could not in law Tind
contiibutory negligence against the plaintiflf as this
had not been specially pleaded in the defence; and

{¢) that the amount of general damages assessed by the
Court was unreasonably low.

On behalf of the defendants 1t was argued that the finding
of the trial Court that the first defendant conributed 1o the
acardent was wrong. The sccond ground in the defendants
cross-appeal was that  the award of general damages was
eacessive, bul this was abandoned in the course of the hearing
of the appeal.

The accident took pluce on the 5th December, 1962, at
about 6 p.m. in Phryne Street, Lapithos. At the time the
plaintiti, who was 17 ycars old, was attending the American
Academy in Nicosts and was a passenger for reward in the
hus of the sccond defendants which was being driven by the
first defendant. The plaintiff was sitting in the third row of
scats on the left hand side of the bus, close to the window,
reading a magazine, which she was holding in both hands
and in such a way as to have her lower left arm resting on
the frame of the window. When the bus reached Lapithos,
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and whilst 1t was proceeding 1 Makarios H Street, someone
in the bus  called out 1o the dnver " Take Tessic home n
Phrync Stieet ™ Tessie s the plamtdf's name  The diner
(tust defendant) swerved and diove into Phiyne Street, and
he had  proceeded  for o distwice of  about 33 fil when the
accident happened  This was at a pomnt marked “B” on a
sketch plan produced al the tnal When the bus had reached
pomt “ B the driver heard ~omeone calling out to him to
stop He did so and when he alighted he saw that the plan-
tffs lefl arm had been mmped and he then drove her to her
house 1in that sireet

As s usual in these acadents, there were two shaiply con
Fhcting versions but we shall revert 10 this presently

Shortly aflter the acadent, the plinntfT was tahen o (he
chiic of Dr Thabs Michachdes 1n Nicosia, where she  was
admitted at about 830 pm n the same evening She was
found to be sutfer ng from a severe compound fiactuie of
the left upper aim, an extensive wound on the lower arm
with crushing of the skin, and severance and crushung of all
muscles and the radwl neive She was operated upon twice
and both operations were very panful Her treatment lasted
from December, 1962, 1o August, 1963, but the bone did not
unite and 4 bone gradting epeiation will be needed That kind
of operation s nol abwitys successful and more eperations
may have (o be performed moorder to put the aim night
With segand 1o ha gencral condition, accordmg to the medi-
cal ¢evidence, she would be unable to do work of a4 tvpe 1¢-
quumg Fine movements and, although she could hold some-
thing, she could not  cxert prossure with her  hingers Her
gripping power i the left  hand had diminshed and - she
would be handicapped in carrying outl her housewaerk  Ugly
and sepulsive scars would  permanently dsfigure her arm
and she would need  expensive plastic operations  abroad
(costing between £500 and L£1,000) for sk graltuing m order
to 1educe the scars

Phiyne Sticet m Lapithos, where the acadent occurred, 18
a nartow street, als width ot tie junction with Makarios |l
Street beng 13 feot and 4 che |, but ot narrows down as ane
proceeds Turther mmto that sticet On the teft hand wide thee
i a mmne-foot wall begmmng from the junction and  exten-
ding beyond point © B which 1, 33 feet and 10 inches from
the junction  The wall protiades shghtly into the strect forming
an angle at that pomt A puce of flesh was (ound at pomnt

0



“B” by the police sergecant who investigated the case and
it is common ground that the plaintiff’s arm was crushed on
the wall at that point. The width of the street there (point
“B”) is 8 feet paved surface and 1 foot 9 inches berm made
of big river stones (chakiles) and carth, with grass in between,
and a water channel made ol concrete next to the berm. The
road at point “ B*" was bumpy and had potholes. The width
of the bus was 7 feel 2 inches and its length 23 feet.

The driver was not acquainted with Phryne street and this
was the first time that he was driving along it. The plaintiff's
house is situated jin that street and she was, therefore, well
aware that it was a very narrow street at point “ B ™.

It was the plaintiff’s version that while the first defendant
was driving the bus in Makarios 11 street he swerved abruptly,
and without stopping, first to the right into Phryne street,
and then to the lcft, and in doing so he incrcased his speed
to 15 miles per hour in rcaching the narrow part of Phryne
strect at point © B . In consequence of the sudden swerving
‘there was a jerk in the bus and the plaintiff felt a sudden pain
in her left arm which she saw dropping in her lap. The bus
did not stop there but procecded for another 15 yards and
it then stopped after someone had called out to the driver
to stop. It then procceded on and stopped in front of plain-
“uft's house. When her mother came out she rushed at the
driver shouting at him and threaten’'ng to kill him, where-
upon the plaintiff, in order to calm her down, told her to stop
making a scenc das nobody was to olame and that she was
going to explain to her later on. The plaintiff was empbhatic
that her arm was not protruding outside the bus.

On the other hand, the defendant's (driver's) version was
that the plaintiff’s arm wus protruding and that he had to
drive very close to the wall as the road was s¢ narrow as to
leave hardly any room for the bus to go through.

The trial Court after weighing the two versions found as
a fact that thcre was no impact between the bus and the wall

and that the appellant’s lefi arm was protruding from the

near side of the bus. They further found that, had the driver
who was not at all acquainted with the road and who had
swerved suddenly into Phryne street, proceeded more cau-
‘tiously and reduced speed instcad of increasing it, he would
have been in a position to aporeciate more the danger of
approaching too near the wall and, since there was no other
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taffie, he could have diiven larther away trom the wall as
theie was ample space  cven not allowing the usage of the
width of the rngatton ditch On this finding of fact the trial
Court came to the conclusion that the driver was negligent
i nat realizing that the wal' constituted an obstructton of
such a natute that a prudent drver should have <een 1t and
ought to have realized ih+ fact that he would or might hit
G passenger on the bus aawd ought to have given 1t a wider
buith

With 1egard to the plat ufl the tnal Court found thar the
plamtd?s arm was prottadmy, outside the bus  ammediately
belore the accadent and they o gected her version that her arm
was pushed outade the vandow ol the bus beciuse  of the
condhiion ol the 1oad ane the sudden swesving of the bus
They were lurher satistred that the spontaneous statemerit
made by the plamtfl 1o her mother immediately after the
accident that no one was (o blame for it can only be inter-
preted to medas that the plambff must have knowa all along
that she was neehgent iy openmg the window of the bus and
allowimn her arm o projeet ot lsude o

Pausing there tor o moment, we do not think that, in the
circumstances o this case, it would be sajc to draw any con-
clusions from the plamnff’s shitement  Af the unw
a gl ob 17 and it s well known that girds of that aee react
ditfferently from the ordinary, cool and reasonable man It
may well be that bemg 1w teinble pam herself {rom the cru-
shing ol her arm she wanted o spare har mother and appease
her i order to avond seenes N girl of the plamited s age 1s
notardly ety shy and sensibive and would not wnnaturally
ty Lo avor! scenes

she was

On the above fidimmgs ol It o the effear thay the plam-
tft sulfcred d unage as the result partly of her own irulbt and
partly of the fault of the diner, the tial Court we o to
apportion e bty haveny cpand 1o the plunind ~ Share
- the vosponsdality for the daniage , and they i Lo the
conclision that on the {acils of the case the proper . pporhion-
mont of hubthty wauld be w0 pei cont e the plumtdt and 40
per cent o the diwver

10 1s now convenent 1o deal with the plamnfl™s 1o 0 wround
ol appear, to the eftect thar she findmg ol the toal € omt that
<he was gty of contnbitry neghpence was not upported
by the ¢ wlenee, cad wirh the cross-apped] of the  de leadants,



o the effect that the finding of the trial Court that the driver
was guilty of contributory  negligence was likewise not sup-
ported by the evidence.

In considering this matter it should be borne in mind that
‘the conclusions reached by the trial Court were conclusions
of fact. There is no doubt  that .this Court 15 competent to
reverse findings of fact of the Courts below where there is
no adc’quzllc evidence 1o support  such findings ; and Lo
reverse coiclusions based on an error in law. The guestion
which falfs for our determination is : Did the trial Court on
the findings they made, iff such findings were supported by
the evidence, apply the law correctly ?

Now, what is the law  on this point 7 Section 51 of our

Civil Wrongs Law, Cap. 148, which reproduces the pro--

visions ol the common law on the point, provides that negli-
gence consists of doing some act which in the circumstances
a reasonable prudent person would not do or failing o do
some act which, in the circumstances, such person would
do, and thereby caustng danuige. But compensation for such
damage is only recoverable by a person to whom the person
guilty of negligence owed o duty o the chreumstances not
lo be negligent. The owner ol a vehicle owes such it duty not
1o be negligent to all persons who are carried for reward in
his vehicle -(section 51 (2) ().

In two  Scottish cases it was held that a sudden  swerve

which causcs injury to a passenger is evidence of neghigence
In O'Hara ~. Central S.M 1. Co. Ltd. 1941 S.C. 363, a pas-
senger was thrown from the platform of an omnibus when
it swerved to avoild a pedestrian, The Court of Session held
that the onus was on the defenders (o displace the prima fucie
presumption of neghigence arising from the swerve, and that
they had discharged this onus. In Doonan v, Scottish Motor
Traction Ltd., 1950 S.C. 136, a passenger was injurcd when
a bus swerved and hit a fenee 1o avoid a child. The Court
of Session held that the onus was on the defenders and that
the admission by the pursuer of the presence of the child on
the road did not affeet this onus. In an English casc Parkin-
son v. Liverpool Corporation 11950] 1 Al E.R. 367, a stan-
ding passenger  was injured when  an omaibus suddenly

stopped 1o avoid running over a dog. The Court ol Appeal,

held (hat (he driver had given an explanation showing that
he was not negligent. It should be observed that these cases
do not lay down any principles of law but they simply show
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the particuiar epplication of the law of negligence to the facts
of those cascs.

The general principle would appear 1o be that those driving
of having control of  vehickes owe o duty  of care to their
passengers, and that it the pluntilt can show he was lawfully
in the defendant’s vehicle and suffered an accident of a type
which would not normallv hive occurred i that vehicle had
been properly driven, then the onus will be on the defendant
to show he was not neghgent. Fach case of this kind must
depend on its own facts, and  the simple lest to be  applied
15 did the driver in the  circumstances act  reasonably or
unrcasonably by Joing sometying which a reasonable person
would not do and fervimg cndone something & reasonable
person would do P

As orepards  contributory  aeglipence, section 7 of our
Civib Wrongs 1aw, reproduces the provisions of the English
Law Reform (Contributory Wegligense) Act, 1945, on the
point. One of the leading cases on contributory  negligence
in boglind s the House of Lords case of Caswefl vo Powell
Duflervi Associored Collicries Lad. f1939) 3 Al LR 722,
abthough it was decided prior to the 1945 Act when contri-
butory neghgenee was o coniplete defence. As Lord Atkin said
al poge 780Y -

TPhe injury omay, however, be the result of two causes
aperating @ e same time, a0 breach o duty by the de-
fendant and the omission on the part of the plaimifl w
use the ordimary care for the protection of himsell or
his property e s used Ly the ordinary reasonable mian
iy those circumstances. e that case the phuanafl cannot
recover bee wse the ugary s partdy caused by what s
inputed to b as ins ven default, On the other hand,
if the piaieddt woere nepghpent, bat Iy neglinence was
aod o cause  opendimg oo produce the damege,  there
wotld be o defence ™

And i prge 74

“1 think thot the defendant will suceeed iF he proves
that the indury was csed solely o i part by the omis-
ston o) the plantil o ol s the ordimuy care that would
be expoected o b v the crcomstances, But, having
cone 1o that conclusion T oam of opinton that the care
to he expected of the plantdt in the crcumstanees will
virry with the circomstanees ;5 and that a different degree

-
—



of care may well be cxpected from a workmuan i a factory
or a4 mine from that which might be taken by an ordinary
man not exposed continuilly 1o the noise, struin and
manifold risks of Factory or mine ™.

And Lord Wright had this 1o say (at page 737)

“Negligence is the breach of that duty 1o take care,
which the law  requires, cither in regard  to another's
person or his property, or where contributory negligence
is in guestion, of the man’s own person or properiy. The
degree of want of care which constitutes negligence must
vary with the circumstances. What that degree is, is a
guestion for the Jury, or the Court inlieu of a jury. It is
not a0 matter of uniform standard. It may vary according
to the circumstances from man o man, from place to
place, from time to tme. It may  vary even in the
cise of the same ‘man. TVhus, a sureeon doing an emer-
geney operation on o coltage table with the light ol a
candle might not properly he held guilty of neglizence
in respect of an act or omission which would  be negli-
genee al he were perlorming the same operation  with
all the advantages of the serene  atmosphere of his ope-
rating theatre ; the same holds good of the workman.
It wmust be a question of degree. The jury have to draw
the line where mere thoughtlessness or inadvertence or
forgetfulness ceases, and where negligence begins 7.

The offect ol the Caswedl deasion s that the standard of
negligence 15 in all cases not an absolute standard but s de-
pendant upon the attendant circumatanees, and in the case
of contnibutory negligence consisting of neglect of one's own
personal salety the Court must have regard (o the distractions
of the plainilT or deceased at the time of the accident and
Lo the strain and fatigue of the work which may make a work-
man give less thought to his personal safety than persons with
ess trying surroundings and  preoceupations. Thus, though
their is only one standard of negligenee that standard is sub-
ject to gualification in all cases. The Caswell case was consi
dered and applicd in Davies v. Swan Motor Co. (Swansea)
Lid.. (11949 | All E.R. 620, where it was held that, in any
event, to constitute contributory negligence it was not neces-
sary (o show that the conduct of the passenger amownted
to the breach of any duty which he owed (o the defendant,
but it was sufTicient to show a lack of reasonable care by the
passenger for his own safely. This principle was subscquently
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applied in the Privy Council case of Nance v. British Coluni-
bia Electric Roilway Co. Lid [1951] 2 AN F.R. 448.

In assessing degrees of Tiubility the common sense approach
had to be adopted. LEvershed L., as he then was, in consi-
derimg questions  of apportionment of blame under the En-
gli h Law Rclorm (Contributory Negligence) Act, 1945, in
the Davies case (supra), at page 627 said @ " In arriving at
the conclusion at which 1 de- arrive, 1 conceive it 10 be my
duty to fook at the whole facts of the cuse as they cmerged
at the trial both of the actior and of the third poerty proceed-
ings, and then, using common-sense, o try fairly  to
apporiion the blame Detween the various participants in the
catastrophe Tor the danipe which the deceased suttered ™
See atso page 629 in the wame Report,

The Davies case, which Showed that  the common sense
approach had 1o be adopted. was referred to with approval
in o recent case by the  Court of Appeal in England @ See
Clhe George Livanos 7 (196%), 7 The Times ™ Newspaper,
December 14

Reverting now to the preseat case, learned counsel for the
appellant invited our attention to o number ol extracts trom
the evidence i support of bis submission that the finding
of the triad Court that the plaintft was puilty of contributory
nephisence was not supported by the evidence. Likewise
learned counsel Tor the respondent drew our attcation o a
number of extracts rom the evidence in support of his sub-
mussion that the driver was not guilty of negligence.

Having fully considered these submissions and laving read
the whole record of the evidence, we are of the view that in
the present case there was adequarte evidenee to support the
findings made by the il Court that the driver was guilty
of negligence in dreiving his bue and that the plaintitt was Jike-
wise guilty of contributory negligence. Having regard to the
following  circumstances, that is (o say, that Phryne street
wirs iovery narrow street (0 1et 9 inches with the berm), that
there was a projecting wall, that the bus was 7 feet 2 inches
wide and that the road hidd pothoeles and was bumpy, we are
of the view tha the wall - was o potential - source  of  danger
and that o was the duty of tae driver to reduce  speed and
leave o reasonable salety margia between his bus and the wall,
on the tooling that owing 1o the condition of the road and
the sudden swerve it was reasonable to foresce that the pas-

H



sengers i the bus nught b knocked against the wall Insicad
of domng that, the diver  marcased speed and diove too dose
to the wall causing the plantdt’s aim to be aushed bulween
the bus and the wall

The finding of the il Cowt that the plamnuft  although
dcquatnted with the road  did not use reasonable cue for
her own safcty m leaving ha airme protiuding out of the bus,
s adequately supported by the ovidence 1t as true that o the
plamtitt had not been o that postion she would ot have
hbeen mpued, bul adopung the common-sense  approadh,
as lard down o the Danvies case we are of the view that the
plamtld, 10 the cicumstanees of this case, was not Lo blame
more than the dever, so tha although we agree with alb the
other conclusions in the warcivl and well 1easoned judgment
of the trial Cowt, we do not feel that we can uphold then
apporbionment ol hability as to 60 per cent to the plaintift
and 40 per cent Ao the duver Wo ae of the view that, i the
arcumstances of thus case, this hability should be apportiondd
equally, that 15 10 say, 50 per cont (o the plamuft and 50 per
cent 1o the dniver

T'he second ground ol appeal was that the gl Court was
precluded from findimg contuibutory negligence on the pait
of the plamufl as 11 had not been speanlly pleaded  In sup
port of that ground learned counsel {or the appeilant icfer
red 1o Order 19, rule 13, of our € il Procedure Rules, which
corresponds (o the Laghsh Order 19, qule 15 (prin to the
tccent Revision ol the 1 nghsh Rules of the Supreme Court),
and to Athw's Courl orms and Precedents, volume 12, page
27 He also sclerred to the note under the heading Negle-
genee ™ o the T aglsh Order 19 aule 15, an the Annud Prac
vee 1961, at page 467, which states  * Contithutory e ehe-
ence should be speaatly pleaded ™ 11 should be noted how
ever, that this statement s based on the Fnghsh case ol flie
Ouwners of S § 7 Pleradey” v Page [1891) A C 259, which
was decided prior to the cnactment of the Englsh Law
Reform (Contnbutory Neghgonee) Act 1945, but in Athm's
Cowt forns (ubi supia), al page 27, it 15 stated * Conlri-
butory neghgence must stidl be speaialiy pleaded 7, although
no case 18 quoted in suppoert of that statement  No case on-
all-fours was ailed by plantit’s counsel and we have been
unable o trace any owsehes noa case, however, tned by
Lynskey J (Jin & Sons v Veowrs Lid [1946) 1 AT R 646),
the clamm and coun crclaim arose out of a collivion and Jav
& Sons cdamed damages Trom 1 ecvars Fd and the defen-

IR

1966

Noy 28

1966
lan 27

Tessi

26

C HRISTODOULOL

!

NICOS S

MiENICOL
OrHiRS

A
AND



(IS
Nov 25 24
1966
Jan 27

| NN
CriRivIono 1o
.
NIOY Bavya
NiESnoon ANy
EXTITREY

dants  counterckmed  agamsi the plantnfs for damage to
their motor lorry. It wis fovnd on the facts that the drivers
of both vehacles were gulty of negligence, that the negligence
of’ cach contributed to the accident but that the driver of the
plaintits lorey had the grecter share of blame  Although
contributory neghgence was a0t expressly pleaded the Count
held that under the Taw Reform (Contributory Neghgence)
Act, 1945, both partics were able (o succeed on their claim
for  damages notwithstandmetthen contributory  negligence,
with the result that the plor tiffs were only o tecover one-
third and the defendant- ivothirds of the respective sums
clutmed by them

Ow aube 13 of Ovder 19, nrer adre, provides that a party
must taise by his pleading all such grounds of  defence or
reply, as the case may be, which if sot rased “would be hikely
o take the opposite party by surprise, or would rase issues
of fact nol arising out of the preeceding  pleadings as, for
instance, fraud, prescaption o himtation of  tme, release,
payment, petformance, o Lacls showing illegality of  any
hind, o1 rendermg the clom or counterclium unenforeeable™.
1wl thus be seen that 1t s the  duty of the  defendant to
raise tn his defence all such grounds which if not twsed would
be hhely to take the plamolt by surprise or would vinse issues
ol Fact not arising out of the poeceding pleadmgs

A defence pleading contnibutory aeglipence is usually draft-
ed in the followmge  way “ The accident  was caused or
contitbuted to by the neghgerce of the plamuff, 7 and then
particulars of the plaintft’s neglipence are given  Sce Hullen
and Feake's Precedents of Pleadings, 11th edition, page 1081
No 1026, and AMlan's Comt Forms (supra), page 27, Torm
Nao 20

In the present case ihe detendants e the first paragraph
ol thew defenee demied geoer: By that they were guilty of ne-
gligenee and they went on to allege in the second paragraph
that " any imjury andfor loss (o the plamtlT 15 the result of
hei own negligence 5 and then they gave full particulars
ol the plantls neghgence i two paragraphs to the clfect
that, although the bus at the nme was passing along o very
nurow street, wilth binddimgs on ather side, leaving only a
few inches between the Tus and wall, the plaintitt had her
arm vutsde the bus and fulec 1o put at inside andor in such
4 positon as o avord the danger which  was in any way
abvious.



It will thus be seen that the  defendants did not use the
conventional words *or contishbuted  to” by the neghgence
of the plaintdT, but they cxpressly demed dny negligence and
they cxpicssly pleaded that the injury was the result of ha
own neghgence as «ct out o detal e the particulars That
vt say, in o substanee they pleaded contnibutory neshgonc
to the full extent  Alihough we consider that contributony
neghigence should be spectally pleaded and patticulars ol the
alleged neghgence given i the detence, we do nat think that
mr the way that the defence was dratted in the prosent case
the plamtft was, m any way, taken by surpiise bec use full
particulars ol the defondants dolence were dciually csven i
thenr pleading The case was lought Huoughout on thit bask,
and the record of the procecdimgs does not show that am
objection was tahen on plamigt’s behall fo the lea timg of
evidence by the defendants to prove contnibutory ne dhgence
It scems that this point was taken tor the tast ume in the
final addiess ol plamuil’'s counsel to the tial Coust

The thaed and fial gromnd ot appeal was that the sum of

£4,000 assessed as genciad dannpes by the tnal Cowt owas
unreasonably low  The mal Comt awadad a global sum as
gencral damages without apportonmg ot under the v uous
heads of damage, wiveh thoy were entitled Lo do

The Court stated an thar judgment that inoasse sy the
damages they ook mle consideratton  the followma that
at the tume of the acadent the plantidt was a gitl of 7 years
of age and had been studying shorhand and tvping, -nd that
as 4 result ot the acadeat she was prevented from co npicting
her studies and working as a shorthand typist, and  that her
CArHBE Capaorty was dimpnshed as well as her chowe ol em
ployment |, the pamn and sulicting of two operations and the
probable necessty  ob fuitha operatons of bone wralung
with the consequential pam and suftening and the conade-
rable expense , the vgly and repulsive scars that would pu
manently deshigure her arm and  that <she would  noed expen-
sive plastic operation abroad for sk gratting i eder to
reduce the sears , the loss o amembies, such as sports and
her bung handicapped in the cariying out of her duiae as a
housewife and in domg other work sequinng fing movemants
of the Nmgers , amd, hinally, the mypury 10 her healtin ansing
out of the non-umon of the fiadiure of the bone whiddy Tas
renmined for o dong poned s mier-mctallany nald and st
Lion ol the movements of the hingas due to paralyses to the
nerves
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Appetlant’s counsel submitted that the trial Court did not
take into sutficient  consideration the evidence ol Dr. T.
Lvdokas, o psychiatrist, whose evidence it was stited went
much Turther than the icrtakility of the pluntitt as an after-
effect of her injuries. This doector stated that, in his opinion,
irrespective of the plastic oyerations, the plaintift would be
handicapped  psychologically and  hable to develop  inferio-
rity complex and  that, besices the emotional aspect of the
sears, her prospects ol marciage were prejudiced ; but he
added  that o suveeessful plastic operation would  improve
her psychologieal  condition.

tlaving given the malter ot e best consideration we are not
convineed vither that the Cuurt acted upon some wrong prin-
ciple of faw or that the amoant awarded was so very smull
iy wromake i, o the judgnent of this Court,  an centirely
crremtcous ostimate of the dimmage o which the planuff s
entitled (Mine v. Lovell 119351 1 K. B. 354 w0 page 360, CA;
Cavoviauni v. Papadopouflos, 18 CO 10 RO 2055 and Kensley
Newspapers Lid. v Cepras Wines and Spirits. Co. Lid.
RNoF 0 (199 23 COLURC T at page 12). For these reasons
we would not be justiticd in disturbing 1he finding of the trial
Court as 1o the amount of damages. b any event, we do not
thank that, taking all the circumstances into consideration,
the amount of L4000 dssessed as general damages on the
basis ol full habilivy s on the low side.

In the resubt the appeal s ailowed and the judgnient of the
District Court varied to e extent that judgment for the
plantift is entered m the s of £2,500 against borh defend-
ants with costs Tor one wdvociee hiere and m the Court below.

The cressappent is disinisaed.

tppeal allowed, dadgiient of the
Districe Conrt varied aecoidingly,
Ovrder for costs uy aforesuid. Cross
appeal disniissed.



