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SOFOCLIS MAMAS,
Appellant- Defendant,

THE FIRM “ARMA " TYRES,
Respondents-Plaintiffs.

{Civil Appeal No. 4360).

Civil Procedure--Appeal - Findings of fact by trial Court--Find-

inus resting on credibility of witnesses- -Circumstances under
which the Court of Appeal will disturb  such findings— Re-
statement of legal position---Statutory ground on which matter
must be considered set by section 25 of the Courts of Justice
Law, 1960 (Law 14 1960).

Findings of fact—Vindings resting on credibility of witnesses, jus-

titred on ** the demeanonr of witnesses in Court "— Sct aside
ay ot warranted by the evidence considered as a whole,

The main issues on which the appeal was fought were
issues ol Tact and credibibity, The findings of the trial Judge
were challenged by the appellant on (he ground that they
were based on wrong evaluation of the credibibity of wit-
nesses and were against the weight of the evidence taken as
& whole. The subject matter of the appeal was & claim for
£7.500 mils being value of (wo motor car Lyres atleged to
have been sold and delivered 1o appellant by respondents ;
appeltant’s defence was that he never bought the tyres in
question or any tyres from 1espondents. No invoices or other
documentary cevidence was produced apart from a ledger
where the appeltant was shown to owe the respondents the
aforesaid amount ; but the respondent called two of their
cuiployees 1o prove the sale. In allowing the appeal the
Coutt :

Held, (1) There is no dispule as to the legal position, which
is now JJemily settled in our Jaw. Section 25 of the Courts
of Justice Law, 1960 (Law of the Republic No. 14 of 1960)
sel~ the statutory ground on which the matter has to be con-
sideted. And a number of cases where the cficct of the
scclion in yuestion was discussed, and its provisions were
acled upon by this Court, make the positton fairly clear.
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(2) () The onus hes plainly on the sellers-respondents
{ P Y March 17

to prove their case On the other hand this appeal turns on e
issies ol fact  and mailers of  credibility.  On the face  Sorocuis Mawas

of it, the appellant 1in such a case, has a rather difficult tash. .
Tur TImM

. ) APy TYRES
{(t) Lhe sclers-respondents rehed, alimost esglusively, RE

on the credibitity ol their two employees; dind on an entry
made later in uw ledger,

(«) But, considesed agimnst the Torm ol the JJann
i tespondents’, pleadings: the absence of the invoice or any
coimlerpierd Thereo! 1 the absence of any. debil-note 1o the
alleged buyer {the appetlanty within a reasonable timme, or
at alb o othe absence of any  correspondence in connection
thereto @ the farlitie 1o mahe any claimy, or demand for pay
ment, or mention whatsoeser about (it Tor over eighieen
monthe after the alleged <ales notwithstandg the busingas
connectiony between the purties | the alleged throwmye awan
of the signed slips which  untd haif-way through the o
were supposed o be in the possession of the respondent .
the complete absence of any evidenee ol delivery or transpont
of the wo Gores in o question oul of respondents” premises.
the abwense of any altempt to lace such ty1es in The posses-
st o ase o the alleged bovers all these matiers constitote
teasons which muost take owiy o weat deal of the v due ef
the noked oral cvidence of Bwo mberested witnesses

(oF And to thiy extent, the qcasomg under which  the
demeanour of these witnesses ip Courl ™ was considered sul-
Frcent 1o outwergh all (hat malerial, and to dischinge the
enns ol ool g case ol sale and delivery of the two tyres in
guestion, i the cocamstanees of tis case, is, i our iman-
maous apinion, wisatisfactony - and the findings o e tnal
Court, bused on such yeasoning, mus be o1 aside as not
waranted by the evidence consideied as a whole,

Appeal allowed. Judgment of the
District Court set aside.  Suhsti-
rted by a judgment  disimissing
Plaintiff's  action with costs here
and in the District Court.

Cases referred (o

Fhomaides & Co. Ltd. v. Lefharitis Brothers (19651 C.1 . R.
p. 20,
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Parsalides ~ Afsharian (1965) 1 CLR. p 134

Phtlippos Charalambous v Sotiris Demetrion 1961 C.L R.
14, at p 19

Appeal.

Appeal agamst the judgment of the District Couit of Nico-
s (Demetriades, D J) dated the 13th  November, 1965
(Action No 1214/65) wheicby the defendant was adjuedged
to pay to the planttf the sum of £7 500 mils being the vatue of
two motor car tyres alleged to have been sold and delivered
to the defendant

L Clerides with Clu loannou, for the appellant
A Hp loannou, for the respondents

The facts of the case sufficiently appear in the judgment of
the Court dehvered by

VASSH IADLS, ] This  appeal turns on  issues of fact
and matters of cicdibihity  The appellant challenges the fin-
dmgs of the trial Judge on the ground that they rest on wrong
cvaluation of the credibibity of witnesses, and ate against the
weight of the evidence taken as a whole  On the face of 1,
the appellant in such a case, has a rather difficult task

Thare 1s no dispute as (o the legal position, which | othink,
ts now dearly scttled in our law  Section 25 of the Courts
of Justice 1aw, 1960 (No 14/1960) sets the statutory ground
on which the matter has ta be considered  And a number
of cases whare the effect of the section 1n question was discus-
sed, and 1ts provisions wete acted upon by this Court, make
the posihion fanly clem

Counsel for the appellant  referred o Fhomades & Co
Ltd v Lefhants Brothers ((1965) 1 CL R 20)  That case
was subsequently considered together with  othel  earler
cases on the pont, v Parsalides v Afshaiian ((1965) 1 C L R
134) where the legal position  was re-stated  The findings
of the tnal Court will not be disturbed on appeal, uniess the
appellant can satisfy this Court that the reasoning behind
such findmgs 15 unsatistactory, or that they are not warranted
by the (vidence when considered as a whole  There 1s no
dispute m the present case, about the legal position

As regards friedings made on the credibility  of  witnesses,
Zechia, J, as he then was, slated the position very cautiously,
I mav say so with rospeet, as carly as February, 1961,
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Philippos  Charalambons v, Sotiris  Demetriou (1961, C.L.R. 1966
p- 14 at p. 19), where, taking the view that the appeal should March 17
be dismissed, he said : _ SOFOCLIS MAMAS®
o.
"While | am far from being satisfied of the way some Tue Firu
tadgments are given by trial Courts where without stating  “ARMAY TyRis
adequate reasons dispose of an issue in the case by me-
rely saving ‘1 believe or disbelicve soand so’, P will hesttate
a lot on the other hand to introduce a principle the ap-
plication of which might have the effect of amending
the Evidence Law which would constitute a transpression
on our part of the rights of the legislature .

That was « case heard and decided in the District Court
on the law as it stood before the enactment of the Courts of
Justice Law, 1960 ; but decided in the Court of Appeal after .
the statule containing section 25 came intlo foree

Lver since, hindings of tral Courts, whether restimg on
credibity or otherwise, have beea considered on appeal upon
these principles, in a great number of cases ; and have been
successtully  or unsuceessfully  attacked, depending on their
particular merit in each casc. o Patsalides v.  Afsharian
(supra) for instance, same as momany other cascs, civil as
well as criminal, findings of the trial Court testing parthy o
entirely on the credibility ol witnesses, were set aside on ap-
peal.  And anlerences and conclusions drawn by trint Courts
were recomnsidered i the light of criticism based upon the
record.

Coming now 1o the case in hand, and taking the position
from the judement of the wial Court, we have belore v~ a
claim for £7 500 mils, value of 1wo motor car tyres, alleged
to have been sold and delivered to the appellant (defendam
in the action) by the respondents ; defended on the allegation
that the appellant never bought these, or any tyres, from the

respondents. '

The onus lics plainly on the seller-respondents 1o prove
their case.  They called two of their cmployees for the pur- .
pose  But as pointed out during the hearing of the appeal,
although the claim was made “on an invoice andfor state-
ment of account” (vide statement of claim at p. 4 of the
record) no such invoice or stalement was produced. The
cvidence was that the * oniginal > of the invoice was prepared
and handed to the buver ; but no copy was produced ; nor
was any block which such an invoice could have come from.
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And therc was no suggestion that any statement of account
was cver sent to the buyer ; or any debit-note was forwarded
to the buyer ; or any correspondence in connection thereto ;
or demand for payment cver made before action, which was
actually filed more than eighteen months after the alleged sale;
and only after the appellant had commenced other procee-
dings against the respondents for the value of goods delivered
before the alleged sale of the tyres in question.

The employees called by the respondents in support of the
claim, stated that the appellant signed at their request, two
identification slips taken from the tyres, which were in res-
pondents’ possession ; and the trial Court granted an ad-
journment to enable them to producc the slips. But no such
slips were traced or produced, one of the witnesses stating
on the adjourncd hearing, that he * was informed that they
were thrown away after the defendant was debited ” in their
books.

A ledger was produced, admitted as exhibit 1, where the
appellant was shown to owe the respondents £7.500 *“ under
ciedit nvoice No. 4104 dated 24/9/63”. But as pointed
out during the argument, the evidential value of such *“ hear-
say 7’ records, depending on the circumstances in which they
are being made and kept, is, as a rule, rather questionable.

As Lo dehivery, which in such claims is a4 very important
matier, onc of the employees stated that he delivered two
tyres to the other employee (p. 7B of the record). The latter
stated that the former took the tyres from the shelf and left
them by his desk ; aond that the appellant took delivery in
his presence (p. 8C). But he did not say how the buyer took
delivery of two 1yres in such circumstances ; nor could he
say who carried them out of the office (p. 8D). Nor was
there any atiempt to trace such tyres on any vehicle con-
nected with the appellant.

Learned counsel for the respondents stated that this was
a friendly transaction between persons well knowing one
another, and was, therefore, made so informally. The trial
Judge, counscl contended, having the advantage of seeing
and hearing the witnesses could better assess the value of their
evidence ; and make a safer choice between the conflicting
versions of the two sides.

This is undoubtedly so. But one cannot losc sight of the
fact that the seller had the onus cast upon him to prove the
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claim, belore he could succeed.  And this he tired to do by
relymg, almost cxclusively, on the credibility of his two
employces ; and on an entiy made later in a ledger.

Considered agamist the form of the clam m respondents’
pleading , the absence of the imvoie or any counterpart there-
of , the absence of any debit-note 1o the alleged buyer withun
& reasonable time, or at all, the absence of any coirespon-
dence in connection thereto , the falure to make any claim,
or demand for payment, or mention whatsoever about 1t for
over aighteen months after the alleged sale, notwithstanding
the business connectrons between the parties , the alleged
throwing away of the wigned shps which untl  half-way
through the tnal were supposed to be in the possession of
the respondents , the compleie absence of any evidence of
delivery o1 transport of the two tyres i question out of rus-
pondents’ premises , Lthe absence of any attempt to trace such
tyres 1t the possession o1 use of the alleged buyer, all these
mattets constitule reasons which must take away a great deal
of the value of the adked oral evideoce of two  interested
witnesses  And to this extent, the reasoning under which
“the demcanour of these witnesses 1n Court ™ was considered
sufficient to outweigh all that material, and to discharge the
onus of proof i case of sale and dehvery of the two tyres
in question, in the urcumstances of this case, is, in our una-
nimous opinion, unsatisfactory ; and the findings of the trial
Court, based on such reasoning, must be set aside as not war-
ranted by the evidence considered as a whole

The appellant having thus successfully attacked the findings
of the trial Court on which the judgment against him rests,
is entitled to succced in his appeal. The judgment of the
Dustrict Court will be sct aside, and will be substituted by
a judgment dismissing plaintiff’s action with costs hcre and
in the District Court, on the appropriate scale

Appeal allowed.  Judgment of the
District Court set aside. Substituted
by a judgment dismissing plaintiff’s
action with costs here and n the
Dustrict Court.
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