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ANDROQULLA CHHTARILAOU MALLOUPA,
dppellant- Plamnniy,

EHINE ANTONI AND ANOTHER,
Respondents-Defendanis

(Creid Appeal  No. 4541)

Coved Wronps  Necligence  Nachbourmg  fand  owners Damage
hy escapine chenncal Ular fos damages for the destruction
of plamtgf s plamauon by chemical (weed-killer)  escaping
from  dofendaints  newhbour g land - Burden on plantf 1o
estaldine that destructoe chencal eseaped  from defendants
fand Oy then slufts 1o defendants 1o doprove negheence -
Covef oy Faw Cap VIR, secnon 52

Poactice  dppeal Crediwliny of wianess Roasons of  tnal Cowne
for  dnbelieving witnesses fest of  unterference with such
teavouns by the Cowrt of  Ippeal

Lidence  Icomplete chamt of - evidence Papert evidence -
Neaghbow g land  onuers  Damage by eveapiny chennical—
Plamnffs Jathae to adduce evidence showing  thet weeds
defendanty freld had becn Mdled by the svame weed laller that
deaged by omn plamtation . Waness- -Credibility of- -
v ander Practice ahove

Appeal.

Appeal agamst  the qudgment of the District Cowt of
Nicosta, (Demetiades, 13 1) dated the 10th Septemiber, 1965
{Action No 231163y distissmg plasntft’'s cam lor damiages,
caused 10 her carot plantation by weed kilter which alle-
gedly escaped from the noehbounng land of the defendants

. Clevides, Yor the appellant

Ay doanrou, Lo the espondents
The judament of the Court was delivered by -

Zinia, I We have considered the case tn the hight of the
submissions made The facts aie buelly as follows .
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Some time in February, 1963, the carrot planted ficld of
the plaintiff was found to be damaged by weed-killer, pro-
bably escaping from one of the neighbouring lands on which
wheat crop was growing and herbicide was applied in order
to kill the growing weeds in it. The possibility that such weed-
killer was sprayed maliciously to the carrot plantation of the
plaintiff is not excluded. The carrots were totally destroyed
and the damage caused was assessed at £290.

By her statement of claim the plaintift-appellant alleged
that the weed-killer which . destroyed her carrots escaped
from the defendants ncighbouring field on which wheat was
growing. A number of witnesses were called by the plaintiff
whom the trial Judge did net believe.

in the Tirst place it has to be established that the weed-
killer which caused the  destruction of the carrots of the
plaintiff escaped  when it was being applicd  to the cercals
stunding on the defendants’ land. Once this was proved the
defendants in, order to escape lability had to satisfy the Court
that they were not neghgent in spraying the chemical.

The tearned Judge found that the destruction of the carrots
was caused by herbicide. Instead of then proceeding o exa-
mine whether such weed-killer or herbicide c¢scaped from
the field of the defendants, it appears, he considercd whether
the defendunts were negligent for the escape of the chentical
in question. However, n cxamining the issue of negligence
together with it cxamined also the second issuc, namely,
whether there was an cscape from the spraying of chemicals
over the Neld ol the delfendant. Although he did not Tollow
the correct and proper method of examining the issues in-
volved in their appropriale order, it seems that, on the evi-
dence adduced before him, assuming that he correctly made
the assessment of such cvidence, the conclusion he reached
wis not wrong.

On the second ground of appezl, the learned counsel for
the appellant drew our attention to the reasons expressed
by the Court for not belicving the witnesses for the plaintiff.
No doubt the criticisms directed apainst the weighing of the
cvidence by the trial Judge were properly made, but for this
Court the test was whether, on the reasons given by the trial
Judge for believing or disbelicving the witnesses, one could
have said that he was plainlv wrong. In other words whether
in his reasoning hc was so wrong or his reasoning so fauliy

15

1966
Jan. 25

ANDROULLA
CHARILAOU
MaLLoupra
[23
ELENL ANTOM
& ANOUTHER



1966
Jan 2§

ANDROULLA
CHARI ADU
MALLOU A
n
P LENT ANTONE
& Awoiurr

as to make ins finding  planly wrong [t was  partcularly
stressed that Louvans’ cvidence ought to have been accepted
and the ground for rejecting his evidence was @ meagre one
In examining the record, however, 1t appears that Louvaris
could be considered a hiased and interested witness He was
a close refation of the plainuff and also had similar complamts
to that of the plamntff himself agamnst the defendants

It should also be  obscived that the appellant plamnuff
farled to adduce expert evidence (as he did 10 prove that hs
carrot plant, had been wjured by weed-kiiler tv calling an
agricultural  officer—plant  pathologist), showing  that  the
weeds in the respondents-defendants' field had been hailled
by the same weed kifler  that would have been an objective
test against which the oral evidence of the other witnesses
could have been weighed and 1t would  have provided  the
missing ink v the cham of evidence which was required 1o
prove the escape of the weed-killer from  the 1 espondents
mto the appellant’s field

in applying the test we have already indicated, we awe of
the opmmion that, m the vrcumstances of the case, we would
not be justified in setting assde the judgment or sending back
the case for re-tral The appeal s, therefore, dismissed  withi
costs

Appeal disnnssed with cosrs
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