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As to the third point—Art. 13 of the Law of Forced Sales, I agree TYSER c.J.
with the solution sugge.s’oed by the Chief Justice. The case to which BEBTR AM
the article applies, is where the * tessaruf’ of a property is being sold
for the debt of a person said to be the mutessarif. In such a case any G.E;:TE
one else who claims to be the real mutessarif must assert his claim before A¥D

the close of the auction. This does not apply to a case where the on-gn-a.s
person in whom the ragabé is vested asserts that property which was  Ammsp
sold as mulk ought to have been sold as ijaretein. K::;N
Appeal dismissed. OTHERS
[TYSER, C.J. axp BERTRAM, J.] TYSER, C.J.
&
EUDOXIA l\I}ISSIPHOROU BER}‘R AM
DESPINOU ANASTASSI axp oraEss. 1010

ACENOWLEDGMENT—ACENOWLEDGMENT OF DEBT IN CUSTOMARY FORM—LAW a8 M:—ch.’m

LAIp DoWN BY SUPREME COURT—FICTITIOUS ACKENOWLEDGMENT IN SUBSTANCE

A+ WOL—WILLS AND SvocESSIoN Law, 1805—LAW OF DEATH-DED ACHNOWLEDG-

MENTS-—INAPPLICABILITY TO CHRISTIANS—MEJRLLE, AnTts. 73, 77, 16572—1612,
1628.

The lnw as lo the conclusiveness of acknowledgments of debt in customary form,
as laid down by the Supreme Courl, though not in accordance with the interprefation
accepled sn the rest of the Ottoman Empire must be laken lo be part of the law of Cyprus.

An acknowledgment of a genuine debt, though coupled with an agreement belween
the parives that 4 shall not be enforced il afier the death of the maker, if made ** in
customary form,” ia conclusive upon the heirs of the maker after his death.

A fictitious acknowledgment of a non-existent debt, if coupled with an apreement
between the parties that it shall not be enforced untsl after the death of the maker (though
#n customary form) 12 in subsiance a wnll, and +f the maker 48 not  Moslem, 1o snvalid
unleas duly attested as a will in accordance with the Wills and Suceession Law, 1895,

Per Tyser, C.J.: Rules of procedure and evidence in the Mejelle are now
superseded by those in force in the Courts of Cyprua.

In conatruing any enactment in the Mejelle 20 much of the enactment as concerns
practice and procedure musd be severed from that which regulates the rights of the parties,

In Art. 1810 of the Mejelle the enactment that * if the acknowledgment (sened)
14 free from the taint of fraud and suspicion of forgery it is done in accordance with it,"”
must be read with reference to the procedure then existing, under which in spite of this
enactment the Defendant might bring his © defi dawa.”” Under the praclice now exist
ing it 12 allowable for the Defendant (o sel up any maller, which by the existing law and
prackice can be regarded as a defence o the claim.

Consequently, proof that an acknowledgment was inlended by all parties therete lo
be a fraud on the heirs would be a defence to an ackion upon it.

Pen BERTRAM, J.: The provisions of the Mejelle relating to gifis and acknowledgments
made in mortal tickness are part of the Sher' law of inhkeritance and since the Wills
and Succession Law, 1895, have no application to Otloman Christians.

This was an appeal from the District Court of Papho.

The action wae brought upon an acknowledgment of debt in custo-
mary form for £100. The document in question is set out in the judg-
ment of the Chief Justice.
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TYSE::: C.4.  The maker of the acknowledgment was an old woman called lordanou
BERTRAM Isnni. She was in infirm health and reslised that her end was
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approaching. She was not however confined to her bed. Plaintiff
was the grand-daughter of Iordanou. Before her marriage she had
lived for nine years with her grandmother and had rendered Ler services
in connection with her house, and during this period her grandmother
had had the use of certain property belonging to her. The value of
this property the Court estimated at about £2 per annum. When
Plaintiff married (so it was alleged by her husband) ber grandmother
promised to give her £100 ““ as wages and income of property.” Sub-
gequently (so he alleged) the grandmother gave to the Plaintiff two
contracts of sale purporting to sell to her certain immoveuble property,
but subsequently they were advised that these were not goud and
pressed for & bond.

Shortiy before her death Tordanou arranged to give the acknow-
ledgment of £100 now sued upon and at the same time aoother
acknowledgment in favour of one Stylianou {another member of the
family) for £80. The attendance of a certifying officer was procured
and at the request of Iordanon the village schoolmaster drew up
the two acknowledgments, and Iordanou signed them in the presence
of the certifying officer, the schoolmaster'and other witnesses. Iuring
these proceedings the other members of Jordanou's fumily, her natural
heirs were sitting in a neighbouring café and apparently knew what
was going on. Afterwards one of them Theophanou remonstrated
with her. She replied that she would give Theophanou a blow in the
eye; that she intended to fet the Plaintiff and Stylisnou have their
duc, and that Theophanou would get her share, if anything was left.
There was conflicting evidence ag to the state of Lordanow’s health at
the time. She was said to have remarked that if after her death any
other documents came to light they were to be destroyed-—apparently
alluding to the two contracts of sale above referred to.

Plaintiff immediately commenced an action upon the acknowledg-
ment, byt Tordanon dicd hefore the case came on for hearing, about
three weeks after siguing the acknowledgment.

The Issues settled were:

1. Was there consideration ?

2. Was the bond given in mortal sickness ?

The Court also indicated, as a legal question for consideration—

" waa the consent of the other heirs necessary to the validity of the bond 1

The Court found as a fact:—
1. That there was no good consideration for the bond.

2 That deceased was not in mortal sickness when she signed it.
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3. That the bond was in the nature of a bequest.

They held accordingly that it was void as not having received the
consent of the other heirs,

They added: * We do not find evidence of force or fraud in the
“* signing of the bond, for we believe that the deceased wished to benefit
* the present Plaintiff, but unfortunately for her adopted the wrong
“way or postponed it until too late.”

The Court uccordingly dismissed the action.

The Plaintiff appealed.

Arteinis for the Appellant,

Neoptolemivs Puaschales for the Respondents other than Despinou
and Stylianou.

The Court remitted the case to the District Court.

Judgument : Tur Cuigr Justice: In this case the Defendants
are sucd as heirs, on a bond given by their deceased ancestor to the
Plaintiff, which contains an admission of debt.

The bond is in the following form:—

KAAON 414 £100 0 0.

‘H énodawopéry wdrwbev X" fovpdarei IMavvy) éx Tob xwpiov
Emwokonis tis Emapylas IMdgov ypeword vi mAnpdow eis
npdrye Ljrgow & Swreyyy ris  Ebdofias Nnoubdpov &£
'Emokoniis 70 moody Mpén dyyAiwav éxarov {dpefl. £100 0 0)
todfwor Edafov map’ adrils els perpyrd Umoxpeoluar 8¢ va vis
mAypidaw 1éxov 9% Tor xpdvov § els SAa Td Sikagrikd éfoda
€ TEMTTWOR dywpils.

"Emokoniy 16/ly Mapriov 1909,

O¢ Mdprypes : ‘T Xpedorpa :
Hpoxomws "wdrvov, + '{8ioyerpor gnpueiov
Snuodiddaxalos €€ " Ayias Elpiens X" Iovpdavods aven
Kvpyvelas Toi ywpiov 'Emoxonis.

MyxadX lNavndyov éx Krnparos.

This is an acknowledgment of debt in enstomary form {Mejellé,
Art. 1009) and contains also on admission that the person who made
it had received consideration, namely an amount of money equal
to the debt.

The first question to be considered is can a person sued on that
acknowledgment prove either that the acknowledgment of debt is
false or that the admission as to the consideration is false ?

The question we have to consider is whether evidence may be
adduced to prove that the acknowledgment is not true, or that the
admission a8 to the consideration is false.
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Now it appears from Art. 1610 of the Mejellé that no attention
is paid to a mere denial of the debt.

Therefore it seems to ine that in the absence of some matter ex-
traneouns to the acknowledgment such as mistake, fraud or illegality,
the acknowledgment of debt is binding even though it is to be regarded
as a mere gift.

The further question arises whether the acknowledgment is binding
in cases where fraud or illegality can be proved.

The Plaintiffs rely on Art. 1610 of the Mejell¢ which enacts amongst
other things that *“ if the sencd is free from a trace of fraud or a sus-
picion of forgery action is taken in accordance with it.”

Now this probably means as has been said by the Supreme Court
that the obligation arising out of the admission in the sened is to be
enforced unless there is a trace of fraud in the bond itself,

But this is not an exhaustive statement of the law. No one would
contend that if the sened expressed that the debt was due for the
price of a slave or mal muteqavvim or the wages of murder or ¢rime
that this section would make the obligation imposed by the sened
enforceable.

_Neither could it be so contended if either of the above suppositions
was proved by evidence outside the sened.
_éJSimiIarly if it were proved that the sened was obtained by fraud
ar was an instrument of fraud either from internal evidence or from
evidence outside the sened the person defrauded might resist the claim
grising out of the admission in the sened.

Suppese for instance a person obtained a deyn sened for the price
of goods by fraudulently representing that he had delivered such
goods when as a fact he never had such goods to deliver and had
not delivered them, could it be contended that the man whe made
the sened could not prove this and resist paymnent ?

Or suppose the deyn sened had been obtained for the price of a
store full of timber which had merely a show of timber in front and
nothing behind, and there was intentional deception, could it be
contended that mugirr could not resist payment ?

It scems clear too that if an acknowledginent of debt can be proved
to be a fraud on the heirs the sened is po proof, that is to say it will
not be acted upon.

If a deyn sened is made in favour of a man’s heirs while he is in
his last sickness, the admission is no proof because there is suspicion
of filching property from the other heirs based on his Jast sickness
{Art. 73) but if the sencd is made while in good bealth there is no ground
for suspicion, that is to say, the mere fact that his heirs will be injured
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is not evidence sufficient to prove fraudulent motives, because & man TYSER C.J.
in good health and of sound mind may give all his property away if BER’I‘R AM
he so wishes,

The difference in procedure in Sher’ Courts and the Civil Courts gypoym
established in the country is such that great difficulty is felt at times  Niss:

in understanding the Sher’ law. rac;x.mu

But one thing is clear, that that law aima at the strictest justice, ?:f;ﬁ:;’l
and it is quite certain that by some process fraudulent claims are AND
disaliowed. There are proceedings in Sher’ Courts not in use in the OTHERS
Civil Courts such as the defi dawa by which justice is insured.

There is also a great difference in the laws of evidence prevailing
in the Sher’ Courts and the Cyprus Civil Courts of Justice, both as
regards the proofs which may be adduced, e.g., who are competent
witnesses—and also as regards the evidence which may be called in a
particular action, e.g., sometimes evidence, which could only be produced
in a deff duica under Sher’ procedure, might be adduced in the original
action in the Civil Courts.

Now Art. 73 is authority for'sa.ying that if an acknowledgment
of debt can be proved to be a frand on the heirs that acknowledgment
cannot be looked upon as a proof of debt.

The Mcjelie however lays down very strictly what facts may be
regarded as evidence or proof of such fraud.

One of these facts appears to be, that the man who makes the ad-
mission is in his last sickness. Perhaps under that law proof of the
last sickness is neecessary to prove such fraud.

The fact that the person making a deyn sened was in his last sickness
seems to have been vegarded as conclusive evidence of fraud if the
beneficiary was one of the man’s heirs where the admission is of a
debt (Art. T3) or of a gift or of a payment (Arts. 1601, 1598) but no$
if it iz an admission about the receipt of an emanet {Art. 1598) or the
wrongful appropriation of a thing entrusted to him by the heir (Art.
1598).

Algo an admisgion in a man’s last sickness made in favour of a
stranger with regard to property if it is clear that it is false is to be
regarded as a gift or a bequest according to the circumstances, and
will only be good in either case up to & third of his property (Art. 1601).

It may be that the proof that a person making an admission is
in his last illness at the time when he makes it, has still the same
effect, conclusive or otherwise, as it has under the Sher’ law.

Here the person making the admission was not in her last sickness.
Yet in my opinion it is possible to show whether or no the transaction
is a fraud on the heirs.

D*
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The effect of Art. 73 seems to be that an admission for the purpose
of defranding an heir 8 not a proof of debt, but by the Sher’ law
when it is made i health the fact that heirs will be deprived of their
ghare of the inheritance is not sufficient reason for rejecting the admission
asa proof. It does not follow that if & man in health is proved to have
expressly stated that he made an admission of debt for the purpose
of defrauding his heirs on the condition that the beneficiary was not
to enforce the claim till after his death, and that the admission was to
be treated as a will, and it was further proved that the beneficiary
agreed to this, that then the admission would not be regarded as
fraudulent or as taking effect as a will. Neither does it follow that
if there is unimpeachable evidence that the sole intention of both parties
to the sened was to defraud the heirs that then the admission is to be
aceepted as eonclusive proof.

However that may be in Sher’ law it is really a rule of evidence.
The fundamental principle seems to be that where there is evidence
of fraud based on something more than mere conjecture the admission
will not be regarded as a proof of debt, but that the evidence to prove
fraud must be of s particular nature.

S

Now while the fundamental rules of law regulating the rights of
property and the rights of peraons as laid down in the Sher’ law are
still the law of the land the rules of evidence in the Civil Courts have
for a long time been varied, so as to suit the modern requirements
‘of society and the change in the rules of procedure—especially the
abolition of the defi dawa, and evidence has been admitted in defence
of & claim which under Sher' Court procedure would only have been
available in a defi dewa.

One rule of evidence i8 that fraud may always be proved by any
evidence which is sufficient to prove its existence.

Ordinarily when & contract is reduced into writing evidence cannot
be called to contradict the writing, but when fraud is imputed any
consideration or fact, however contrary to the writing, may be proved
to show the fraudulent nature of the transaction,

Therefore evidence is admissible to show that the intention of the
parties was to defraud the heirs, that is to say, that there was no inten-
tion to benefit the beneficiaries during the life time and ot the expense
of the deceased.

At the trial the main issue settled was: Is there any consideration
for the bond ?

This is immaterial if the deyn sened was given bona fide, because
it ia not denied that the deceased was in full possession of her faculties
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at the time she made the sened. It is also proved that she was not in TYSER (VR
her last sickness. Therefore she might make a gift or admission binding BERTR AM
the whole of her property if it was to take effect at once.

It is material however as bearing on the question of fraud, if the Et;o'_;n
amount admitted to be due is really due it would be almost impossible ~ N13s-

to find a deyn sened fraudulent. PHTOU
. , . DEesrFmvOU
1 will now consider what are the findings of the Court below snd Awaisrass
the judgment given. a¥D

First of all it appears that two of the Defendants, Despinon and  ——
Stylianou, did not dispute the validity of the bond so judgment ought
to go against them for something.

As to the others the Court find:

1. Thers was no good consideration for the bond.

2. That deceased was not in her last sickness when she signed the
bond.

3. That the bond was in the nature of a bequest to one heir.

I am not certain what this last finding means. Does it mean that
the Plaintiff received the decument with an understanding that it
was only to come into effect after the death of the deceased, or does
it mean that the deceased gave it with the intention of benefiting
the Plaintiff after her death, but the Plaintiff took it as an existing
obligation binding deceased.

Now if the Plaintif took the bond bora fide as an obligation binding
deceased to pay on first demand, in my opinion, the deceased not
being in her last sickness and being of sound mind could not rely
upon any reservation that she had in her mind that the deyn sened
was not to be enforced till after her death,

It would be no defence to her end consequently no defence for
her heirs,
The real questions are:
1. Was the sened received by the Plaintiff as a repayment for moneys
owing and services rendered before, or as a gift out of mere
gratitude for these services, or even merely as a kindness; or

2. When she received it was she a party to a transaction to defraud
the leirs ?
There is some doubt whether the Court had these questions clearly
in their minds.
If they had there is not sufficient ground for upsetting their decision.
But the case must go back to them for a specifio finding on these
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TYSER, CJ. facts and with a direction to enter judgment in accordance with the
BER’%R Ay findings.  Costs of appeal to be in discretion of the District Court.

J. 1 have read and agree with Bertram, J.’s judgment.
Eg_‘;s‘:“ To sum up: Rules of procedure and evidence in the Mejellé are

raoroy  Now superseded by those in force in the Courts of Cyprus.
Dns;iuotr In construing any enactment in the Mejellé so much of the enactment
ANWASTASSI ag concerns practice and procedure must be severed from that which

ormaxs  Telates to the rights of the parties,

- In Art. 1610 of the Mejellé the enactment that “if the acknow-
* ledgment (sened) is free from the taint of fraud and suspicion of
“ forgery, it is done in accordance with it must be read with reference
to the procedure then existing, under which in spite of this enact-
ment & man might bring his defi dawa. Under the practice now
existing, it is allowable for the Defendant, to set up any matter, which

by the existing law and practice can be regarded as a defence to the
claim.

Consequently proof that an acknowledgment was intended by
all parties thereto to be a fraud on the heirs would be a defence to
an action upon it.

BerTraM, J.: This is a case which depends upon the effect of
an acknowledgment of debt in customary form which is alleged to
have been given as a bequest. It involves question on which various
observations have been incidentally made in some of our recent
decisions, and it furnishes a convenient opportunity of explaining the
state of the law, as fixed by the decisions of this Court, upon two points:

1. The conclusiveness of acknowledgments in this form;

9. Their effect when they are, in substance, testamentary dispositions.

First, then, as to the question of the conclusiveness of these ack-
nowledgments. I will first consider this question, apart from the
decisions of this Court, simply from the point of view of the Sher’
law, {which is the common law of this country), and the enactments
of the Mejellé (which is a codification of a part of it), and of these
latter, in particulsr Arts. 1589 and 1610,

An scknowledgment according to the Sher’ law is not a contract
but a special mode of proving an existing obligation. An acknow-
ledgment as such creates no rights. It merely proves them. (See
Mejellé, Art. 1628). For this purpose the Sher’ law attaches special
force and efficiency to * acknowledgments.” The Hedaya, the
Multeqa, and every other authoritative digest contains special chapters
upon them, and the law on the subject is codified in Arts. 1572 to
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1612 of the Mejellé. The leading principle of the law, as explained TYSER, C.J,
in the Hedaya is as follows:— BER%RAM

‘“ When a person possessing sanity of mind and arrived at the age  ——
“ of maturity, makes an acknowledgment of a right, such acknowledg- Eupoxu

. Nisst-
“ment is binding upon him.” (Cf. Mejellé, Art. 1588). Generally m;s:;t;
speaking, the acknowledgments here referred to are verbal acknow- Deseinoy

ledgments made in the presence of witnesses, but by a special chapter Anasrasar

of the Mejellé (1606, seyq.) it is explained that a certain class of written AND
. OTHEES

acknowledgment has the same binding effect as verbal acknowledg- —_._

ments. Thus having declared in Art. 1606, that ““ an admission in

** writing is like an admission by word of mouth,” and having explained,

in Art. 1607, that an acknowledgment drawn up by a man’s direction

and signed by him is equivalent to an acknowledgment by the man

himgelf, and, in Art. 1608, that formal entries in a merchant’s books

are held equivalent to acknowledgments, the Mejellé declares in Art.

1609, that any written acknowledgment *if it is written tn form

* {mersoum) t.e., if 1t s written in accordance with practice and custom ”

has the same effect as an admission by word of mouth, and in Art. 1610,

it further explains, that if the signature or seal of a person to such an

acknowledgment is duly admitted or proved, no attention is paid to

any denial made by such a person, but judgment is given in accordance

with his acknowledgment. In other words it is given the same effect as

that given to a verbal acknowledgment by Art. 1583, There is-no

intention in these articles to give any special validity to a written

acknowledgment, {as compared with a verbal acknowledgment) simply

because it ia in writing, or because being in writing it is in & particular

form. On the contrary the principle of these sections is that it is only

written acknowledgments which are mersoum that have the same

efficacy as duly attested verbal acknowledgments. As the matter

hag been explained to us by the Chief Qadi, * the difference between a

“deyn sened that is mersowm and a deyn sened that is not mersoum,

‘“ i3 this, that the first (the signatnre or seal being admitted or proved)

“ proves the debt of itself, the second (if the debt is denied) must be

“supported by evidence independently of the document itself.”

As it is picturesquely put by an eminent Turkish Commentator, a

written acknowledgiment that is not mersoum has no more legal efficacy

than something which a man scribbles on a wall or the leaf of a tree.

Art. 1611 further explains that a mersoum acknowledgment, which is

conclusive upon a man himself, is equally conclusive upen his heirs.

We now come to Art. 1589, This article lays down a qualification
to the binding character of acknowledgments. It does not make any
distinction between the verbal and the written acknowledgment,
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TYSER, C.J. nor is any such distinction either known to the Sher’ law or observed
BER%RAM in the Courts of the Turkish Empire. That qualification is this,
J.
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that “if anyone maintaing that he has not spoken the truth in an

** acknowledgment, the person in whose favour the admission was made,
““is made to take an oath that it is not false.”” This does not mean
that the burden of proof is cast upon the person in whose fuvour the
acknowledgment is made to show that the acknowledgracnt is really
true. This is not in the least the meaning of the tendering of an
cath to an opponent in the Sher’ law. As it is explained in Art. 77
of the Mejellé: “* Evidence is for the proof of what is not clear, an oath
** is for the confirmation of what iz procured,” or, as it is put by Savvas
Pasha (Theorie du droit Musulman, Vol. 11, p. 243). * Le juge défére
* done le serment parce qu’il ne lui reste plus qu’a éliminer un doute
‘et & satisfuire la partie qui se croit lesée et qui tient de ia loi e droit
*“ de faire subir & son adversaire 'épreuve du serment.” The practical
effect of the administration of the oath is this, that if the person suing
on the acknowledgment takes the oath, judgment iz given in his favour;
if he refuses, it is given against him. If the oath is taken it is conclusive.
The other party cannot call witnesses to prove it is false. His only
remedy is a prosecution for perjury.

Such, so far as I have been able to ascertain it, is the Sher’ law
on this question as codified by the Mejellé,

Fortunately, or unfortunately, a series of decisions of this Court
have settled the law in Cyprus on very different lines. According
to the law, as laid down by this Court, Art. 1582 enumerates a general
prihciple to which Art. 1610 constitutes a peculiar exception, Verbal
acknowledgments, and written acknowledgments not  in customary
form ”’ are not conclusive and (to use the language of the judgments)
may be “ falsified.” Written acknowledgments  in customary form ™
however, {in the absence of forgery or fraud, and subject to certain other
exceptions which have since been grafted upon the doctrine} are in all
cases conclusive though they may be demonstrably false. If a person,
who has given an acknowledgment (whether verbal, or written, if the
latter is not ** in customary forr ') is sued for the debt reférred to, and
in the action repudiates, or, as it is said ** fulsifics  the acknowledgment,
the effect of this repudiation is to cast the onus of proof on the vther
gide. That is to say, the Plaintiff in such a case must prove the debt
apart from the decument. It is not however permitted to * falsify ”
an acknowledgment * in customary form.” The doctrine of the con-
clusiveness of an acknowledgment “in customary form ™ wag first
referred to in Haralambo v. Haralambo (1891) 2 C.L.R., p. 25, and was
first definitely laid down in Pieri v. Haji Ianni (1893) 2 C.L.R., pp.
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158-9; it was carried to its extreme length in Setiri v. Sotiri (1893) TYSER, CJ.
2 C1.R,, 177, and it is referred to as settled Iaw in Ghannes v. Stepanian BER'it‘R AM
(1895) 3 T.L.R,, 163 and Mickaclides v. Andonion {1895) 3 C.L.R., 175. J.

The doctrine, that the repudiation of an acknowledgment, not in El;';u
customary form, casts the onus of proof on the person relving upon it,  Nissr

is enunciated and referred to in the following cases, Solomo v. Elia rnt:':'iou
(1889), not reported but embodied in 2 C.L.R., 161, Preri v. Haji Jannt Drspmvou
(1893) 2 C.L.R., 160, Haji Petri v. Haji Petri (1895) 2 C.L.R., 187, AwasTass!

AND
Anastassi v. Haji Kyriako (1893) 3 C.L.R., 243, and Queen’s Addvocate v.  oruess
Van Millingen (1895) 3 C.L.R., 219.

In a previous judgment ({fypermachos v. Dimitri (1908) 8 CL.R,,
53), we have suggested that the doctrine of our Courts on these questions
may some day be subject to re-consideration, but an examination of the
cases ahove enumerated shows that that doctrine has now been so
completely established and has now been acted on for so many
years that it must be taken to be part of the law of this country, and
subject only to re-consideration by the Judicial Committee of the
Privy Council. It may be unfortunate from one point of view that in
attempting to administer the Sher’ law our Courts in this matter should
have diverged se distinctly from the interpretations of it generally
accepted in the rest of the Ottoman Bmpire. Inall probability however
the result worked out by the decisions of this Court is very much more
consonant with the principles of procedure which our Courts follow
than the pure Sher’ doctrine.  Such practical inconveniences as might
have seemed Hkely to arise from giving an abzolutely conelusive effect
to these documents in all cases have now been obviated by the limita-
tions to the doctrine suggested in Sofiri . Setiri and recently emphasised
in Sotirio v. Haji Zisstmo (1908) 8 C.L.R., 20.

Bome of the expressions of opinion above referred to as to the
shifting of the onus of proof may require qualification, but the
general result worked out by this series of deeisions is probably an
effective instrunent of justice.

This being the doctrine of our Courts with regard to these acknow-
ledgments, it remains to consider a special development of it with
reference to documents which though in form achnowledgment are
in substance a testamentary disposition,

Acknowledgments are either acknowledgments of genuine debts,
or else they are fictitions acknowledgments, in which case their real
nature is thet of a gift. Sometimes however it is sought to charge
the estate of a deccased person with an acknowledgment, which is
neither a genuine acknowledgment, nor yet a gift, but is in real truth
a legacy. In such a case it has been held that it is open to the heirs
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TYSER, C.J. to show the real character of the docunient, and that if it is proved to
BER’%RAM be really a bequest, the Courts will treat it accordingly. This was
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decided in the cases of Haralombo v. Haralamho (1891) 2 C.L.R., 21
and Pieri v. Hayt Ianni (1893) 3 C.L.R., 153. Applying the Sher’ law
in these cases the Court held that where (as tn Haralambo v, Haralambo)
the acknowledgment is in favour of an heir, it must be treated as a
fraud on the law, and invalidated altogether—inasmuch as the Sher’
law does not permit a legacy to an heir; where on the other hand, it is
in favour of a stranger, (as in Pieri v. Haji Taant )it must be held good
up to the amount of the disposable portion of the estate.

In laying down the law in this way, the Court was not speaking
with reference to acknowledgments made in mortal sicknaess, but with
reference to acknowledgments made during health but in contemplation
of death. It came to its conclusions reasoning by analogy from what
it understood to be the Sher’ law as to acknowledzments made in
mortal sickness.

It is not necessary here to discuss the correctness of that reasoning.
It is important however to observe that the Court proceeded upon
the assumption that this portion of the Bher’ law was applicable to
Christians. But all these provisions of the Mejelld which relate to
death-bed gifts and death-bed acknowledgments are really » branch
of the Sher’ law of inheritance, and since the enactment of the Wills
and Buccession Law, 1895, it is now clear that these provisions being
part of or at the least ancillary to the Mohammedan Jaw of inherttance,
have no application to Christians. Why is a death-bed acknowledgment
in favour of an heir not valid according to the Sher’ law unless the other
heirs consent ! Becauss under the Sher’ law a hequest to an heir is
void, unless the other heirs consent, Tut under the law of 1895 there
is nothing to prevent a Christian making a beyuest to an heir up to the
limits of the disposable portion, The whole question has been put
upon an entirely new footing by that law. The principles laid down
in the case above referred to {(until some more exhaustive exposition of
the Sher’ law is delivered) must be held still to apply to the estates of
deceased Moslems, hut so lar as Christians are concerned they muost be
read in the light of the law of 1895. That law is in somne respects less
strict, but in other respects more strict than the Sher’ law. [t is
less strict in its limitation of the disposable portion. According
to the Sher’ law, if a man has any heir at all, his disposable portion
is limited to one-third of the estate. According to the law of 1895,
the disposable portion varies from one-third to two-thirds, and if
a man leaves neither wife nor descendants, he may dispose of the
whole of his property. Tt is also [esa strict in that it allows a legacy
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to an heir. It is more strict, in that it requires wills to be in writing TYSER, C.J.
and to be attested by three witnesses in a particular manner and in BLR'%R AM
a particular form. J

Applying therefore the doctrine laid down in Haralambo v. Haralambo Ermoxm

and Pieri v. Haji Tanni to these changed conditions, the principles sz':éu
that these cases establish seem to be as follows:— v
Desemvov

1. An acknowledgment, which is in substance a testamentary ANASTASSI
disposition, must be duly attested, as a will, or will be held alto- ornees
gether void: —

2. If held valid, effect will only be given to it up to the limit of the
disposable portion of the estate.

What iz meant then by saying that an acknowledgment is in sub-
stance a testamentary disposition? I will endeavour to express
what I take to be the effect of the previous decisions of this Court.

The first question to be asked about any such document is—Waa
it an acknowledgment of a real debt, or was it in substance a gift ¥
If it was in fact an acknowledgment of a real debt, then this Court
has held that it is no objection to it that it was not to be enforced
till after the death of the maker. This is the effect of Ohannes v.
Stepanian (1895) 3 C.L.R., 159, and we are informed by the Chief
Qadi thal this is in aceordance with the Sher’ law. If on the other
hanad it was a gift, firther questions arise.  Was it made * i customary
form " and with the intention that it should be enforceable during the
life time of the giver ¥ If s0, even though it is a pure gift and there
is no consideration whatever to support it, it is binding on the giver,
and, if he dies belore it iz enforced, equally binding on his heirs. Or
wag it, on the contrary, though in customary form, made under such
conditions that it was not enforceable during the life time of the giver ¢
If 8o, it wns in substance a will. It cannot be enforced against the giver
during his life time, and can only be enforced against his heirs after his
death subject to the Wills and Succession Law, 1895. It should be
observed that it is not sufficient that the giver alone did not intend it
to be enforced during his life, or thought the donee would not enforce
it, or relicd wpon him not to enforee it. This must be intended by both
parties, and the acknowledgment must be given upon the condition,
whether express or tacit, that it shall not be enforced during the donor’s
‘life. This is the eflect of Sotir{ v. Sotiri (1893) 2 C.L.R., 177, and is in
accordance with what is laid down in the recent case of Setiriou v. Haji
Zissimo {1908) 8 C.L.R., 20.

To sum up~an acknowledgment in customary form of an existing
uebt, coupled with a condition that it shall not be enforced until
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BERTR ay his death. A fictitious acknowledgment of a non-existing debt, coupled
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with a condition that it shall not be enforceable till after death {though
made in customary form) is not binding as an acknowledgment, and
can only be enforced against a man’s estate so far as it can be supported
as a will,

Now I take it that the questions we have to ask ourselves in this
case are these. First, was this bond an acknowledgment of a real debt
or was it @ gift? In other words did the deceased make this bond in
favour of the Plaintiff because she honestly believed that she owed her
s debt and estimated the debt at this amount, or did she make it
because she was grateful for her past services, and for the use she
had had of her property and wished to give her this sum as a recompense?
This is-a question of fact. The District Court find that ** there was no
‘" good consideration.” I am not quite sure what they mean by thia
expression, but if they mean by it, that the bond was in effect a gift,
I think there is ample evidence to justify them in so finding. Secondly,
was the bond given to the Plaintiff on condition that it should not be enforced
until after the death of the giver ?  Or, to put it in another way was it
given under an arrangement between the Plaintiff and the deceased
under which it was only to take effect at his death. This again is a
question of fact. The Court below find that the document was given
“ as a bequest.” If by this finding they mean that it was so given by
virtue of an arrangement between the two parties, again I think there
was ample evidence to support such a finding. The fact that another
docurnent of the same character was executed almost simultaneously—
the fact that the deccased when she executed those documents made
observations showing that she did so in contemplation of her approaching
death, and of the cffeet they would have on the distribution of ber
estate; the fact that the amount of the bond bere no relation to the
value of the services said to have been rendered, or the benefita said
to be enjoyed; the fuct thut the attendance of the Certifying Officer
waa ‘procured by the parties interested—all these facts support this
conclusion.

On the other hand there are facts the other way. The bond is
said to have been given in substitution for another security which
was thought to be less effectus), and to have been given in pursuanes
of a promise which was made at the time of the Plaintiff’s marriage.
The Plaintiff had rendered services to the decessed under such eir-
cumstances as to raise an implied promisc to pay for them, and the
deceased had enjoyed the use of the Plaintifi’s property, under such
circumsiances as to give the Plaintiff at least a moral right to some
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sort of payment. The deceased spoke of the bond not as a gift but 'I‘YSLR c.J.
as something due to the Plaintiff, and on receiving it the Plaintiff BERTR AM
took immediate steps to secure her rights by putting it in suit. d.

(S
Whatever might be the conclusion of the Distriet Court on these Egpoxn
questions, I do not think that it would be a conclusion which we should ~ N155%.

. PHOROU
disturh. . v.

. DesrINOU
As there seems some doubt whether the District Court have con- Ayasrasst

sidered these questions of fact in the light of the principles we have ~ A%0
indicated, I concur in the judgment of the Chief Justice (with which
generally I desire to express my agreement) that the case must be

remitted to the District Court for the purpose he has specified.
Crse remitted to District Court.

[TYSER, C.J. avp BERTRAM, J.] TYSEg.. CJ.
MARIOU KYRIAKOU CHRISTOPHI BERTRAM.
v. 1010
et
SAVA KYRIAKO CHRISTOPHL Mo 10

FamiLy Law—INHERITANCE—(CHANGE OF RELIOION—RIGAT OF MOSLEM DAUQHTER
TO SHARE IN INHERITANCE OF CHRISTIAN FATHER—WILLS AND Succession Law,
1895, SEus. 13, 43.

The circumsiances enumeraled in the IVills and Succession Law, 1895, as
tncapactialing o person, otherwise qualified, from sueceeding to an inheritance under
that law, are intended to be exhanstive, and cannot be supplemented either from the
Sher' law, or from the law of the religions communily of the decegzed.

In the edministration of an eatate of an Ottoman Christian difference of creed no
longer constitulea an incapacity fo succcssion.

A duughter of Orlhodox Christian parents snarried a Moslem and lived with him
for 20 years urider a Moslem name, without atlending the religious rites of her original
community.

Hewn: That (even assuming that a formal renunciation of Christianity and
acceplance of Islmn could be presumed from these facts), such a change of religion
did not disqualtfy her from succreding to a share in the estale of her deceased father,

This was an appeal from a judgment of the District Court of Nicosia.

The Plaintiff claimed a share in the estate of her deceased father,
as one of his heirs. The Defendants disputed her claim on the ground
that she had lost her rights of inheritance by adopting the Maoslem
religion. The Plaintiff denied that she had adopted the Moslem
religion and claimed to be still a Christian.



