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[HUTCHINSON, CJ. axp TYSER, J.]
MEHMED HAJI HASSAN DAMDELEN

AND OVHERS, Plaintiffs,

’ o,
MEHMED ALI ZAIM, Defendant,
COSTA PAPA TANNI AND OTHERS, Applicants.

WIUT FOR SALE OF IMMOVEABLE PHRUPERTY—SHERIFF, DUTIES OF—EVIDENCE—
lssve or¥ wirIT—Law X oF 1855, Secs. 48, 58—Law VIII or 1804, Sxc. 16—
Law IX oF 1596, Sec. 1.

Phe Sherd must follow the directions of the wril of sale,

HiLi: that o JLiredion to «ell an undivided fifth of two or more properlies s not
wra arwthorily to sefl the entively of any of them,

The Cwere st requeire proper evidence that immovenble properfy required to be
sl widvr et werit of execution is the property of the judgment deblor.

HuLw: that on uw application: for ¢ writ of aale of inuoveable property in 1699,
e Coprt woghtt aot o hues aecepled a coertifiente of search dated in 1392

Hevo: thet i wit applicativn ander Sec. 58 of Law X of 1885, the Court may
watla s order, cithoosgh the Defendant has not appeardd, and though it 18 not proved
tiat be Bas had nedice of the application, if under the circumetunces it is not necessary
Lintd ke shunld be notificd.

Avrest from the judginent of the District Court of Nicosia dismissing
an apphication made on behalf of the Applicants under Sec. 53 of Law
N of 1835,

The fuets are as follows:

The Dofendant and his four brothers inherited from their father certain
immovedhle property situated at Agios Vasilios, and in the old registra-
tion of the Linkd Registry Oflice they were registered as joint owners in
undivided shares,

[t appeared from the Field Books that between June and November,
158, new registration of the lands of Agios Vasilios was made, which
was subsequently copied into the registration books of the Land Registry
Ofiice.

On the oceagion of the new registration the Defendant and his brothers
virde a partition of the immoveable property above mentioned.

At the new registiation the Defendaut was registered as sole owner of
certain inumoveahle properiy, all of which, with the exception of one lot,
was included in the properties previously registered in the names of the
live birothers,

Fnoor prior to 1892 the Pleintiffs had obtained o juigment for £13
against the Defendant,

Ou the 26th May, #2392, the Plaindifls, by theic Advoceate, applied for
a eertilicate of search of properties registered in the Defendsnt’s name.
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The Principal Land Registry Othicer informed the Plaintilt’s Advoeate
that the new registration was not completed; upon which the Plaimtiffs’
Advocate asked for a certificats of search from the old registration.

On the 17th November, 1392, the Plaintiffs ohtained a certificate of
search, shewing that the Defendant and hix four brothers were registered
a8 joint owners in undivided shares of the immoveable property first
mentioned. This is the certiticate of search referved to in the writ
hereinafter mentioned as heing marked A.

The Land Registry Otfficer made a note at the end of the certificate of
gearcl in the following terms:

“P.8. Buta new registration of Agios Vasilios bas been made.”

On the I4th April, 1895, the Plaintiffs obtained a writ of execution
requiring the Sheriff to raise the umount of the judgment debt * by sale
“ of the interest of the Defendant in the imunoveahle property herein-
“ after specified, that is to sy, une-fifth share of thut property described
* under registrations Mo, 2657 to 293 given in certificute of search hereto
“ attached and marked A, being the cerlificale above mentioned, such

property uppcdrllm .:_y the said o rtmcdtp of seurch to be now registered

“in the names of,” (here fullow the names of Defendant and his foar
brothers), “in tlm old Tapu Registers,”

This writ was roturned to the Court by the Sherilf unexecuted.

In 1895, the Pliintilfs plased a mamorandum on the Defendant’s
interest {stated in the memorandum to Le one-Tourth), in the same
properties.

On the 30th Decernber, 1899, the ILintiifs obtained another writ in
exactly the same terms ws the writ of the I4th April, 1893, above
mentioned.

The Land Registry Oltice in execution of the writ of the 30th Decem-
her, 1849, proceedud to sell the entirety of the progerty reglstered in the
name of the Deloplant in the new registration,

The Applicants, who are ulso judgnient ereditors of the Defendant,
and who in 1856 wnd 1900, placed a memoranduny on the property
registercd in the Defendant’s name in the new regisiration, oltained in
1901 & writ for sale of thal property in satisfaction of their judgment,
and then applied to stay the sule of four-Gfths of the property which the
Fand Registry Oliee was provewding Lo sel) ander $he Plaintifls’ writ.
By agreement the sale was allowed Lo procecd and the application was
treated as one for puyment to the Applieants of four-fifths of the proceeda
of sale.

The District Conet dirmissed the applieation * on the ground that the
*“onc-Lith (on which Alr. Puscal’s client’s memorandum was put) was
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“sold, and the proceeds now in Court represent Mr. Pascal's client's HUTCHIN-

" established right.”
Mr. Artemis for the Applicants,
Mr. Pascal for the Plaintiffs.

The Defendant did not appear, and it was not proved that he had
notice of the application.

Tae Cuier JusTice, after setting out the facts, gave judgment as
follows:

Judgment : The writ of 1899 ought not to have been issued by the
Court, because the Defendant was not then registered for the property
which the writ directs to be sold, and, besides, the Court ought not to
have accepted o certificate of search, dated in 1892, as proof that the
Defendant was registered in respect of the property in 1899. As how-
ever it was issucd, the Sheriff was entitled to act on it, if there was
nothing to shew that the property, which it directs to be sold, was not
the property of the Defendant. But in this case s large part of the
property, of which one-fifth is directed by the writ to be sold, was regis-
tercd in the names of other persons, and other part of the property was
registered in the sole name of the Defendant, and 8 memorandum of
judgment had heen placed by the Applicants on that part. Under these
circumstances the Sheriff ought to have applied to the Court for direc-
tions.

'The Sherilf, to whomn a writ is delivered for execution, must follow the
directions of the writ; and a direction to selt an undivided fifth share of
two propeities is not an authority to sell the entirety of one of those
propertics; and 1t may even be questioned whether, in the circum-
stances of this case, and having regard to the memorandum which had
been placed by the Applicants on the Defendant’s interest, the Sheriff
was justified in sclling anything at all in pursuance of the writ of 1899,

In my opinion there was no power to sell under the Plaintiffs’ writ
anything except, perhaps, the one-fifth share which that writ directs to
be sold. 1t is not even shown that the properties, which at the date of
the sale were registered in the Defendant’s name, are equivalent in value
to the one-{ifth share, for which he was formerly registered; but if it
were shown I do not think it would make any difference. In my
opinion the other four-fifths of the property sold should have been sold
under the writ of the Applicants and they are entitled to the proceeds of
that four-fifths,

The Defendant has not appeared; and it has not been proved chat
notice of this application was given to him. But I do not think it
necessary in the circumstances that he should be notified.
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The order will be that the order of the Ihstrnict Court of the 20th
December, 1902, be set aside, and, i1 hieu thereof, that four-fifths of the
proceeds of the immoveable property of the Defendant sold under the
writ of 30th December, 1899, he paid to the Apphcants, the heirs of Hap
Papa Tanm Marcou, 1n satisfaction of their judgment against the Defen-
dant, and that the Plantiffs pay the costs of the Applheants of the
applicatron to the Dhstrict Court and of this appeal,

Tyser, J.; I agree.

[HUTCHINSON, CJ axp TYSER, J.]
ZEHRA KHANIM axnu W. COLLET ann MEHMED BADYK
{DELEGATES OF EvEaF), Plawntyffs,

v,
CONSTANTI DIANELLO axu MICHAEL BAKIRJIDES

(TrusTEES oF THE PHANLROMENE Cuurcr),  Defendants

VaQr—DEDICATION—BUILDINGS ERECTED OY VAQF LAND, PROPERTY IN—

EXTENSION OF INHERITAWChL—Law 10 Jrouazi of Aguir, 1280—RErORT ON

Prous EsraprisEmesTts 1| JEmazi uL EvviL, 1284—Law 156 ZiLQapr, 1292—
EMIRNAME 23 REat-ut livver, 1293

There cun be o vald dedscation {Vagf) of properiy, although there 1¢ no Vagfieh

Burldngs erected by the Mutusurrif {a) unth the consent of the Mulevels, on yjaretesnlu
land, formerly validelu and corverted, are the property of the Vagf

On the extension of wnherilance, the fee of three per centum must, 1n such « case,
be pard on the value of the svie and houses

The Law 15 Zrigade, 1292, does not authorize an applicetron for the extension af
trnkeritance of a part of a property without the consent of the Mutevels

This was an appeal from o judgment of the District Court of Nicosa,
dated 20th January, 1903

The question for deecsion in the action was, whether the Defendants
were entitled to extension of nglht of mhentance in respect of an
nareteinlu vaqf site, without paying any fee m respect of the value of
burldings erected by them on the site.

The facts are as follows.
The Plaintiff Zehra Khanim 1s the Mutevell of Al Ruln Vaqf

The Plantiffs, Collet and Mehmed Sadyk, are the Delegates of Evqaf
appointed by virtue of the Annex of the 1st July, 1878, to the Conven-
tion between England and Turkey of the 4th June, 1878,

The Defendants are trustees of the Agia Phaneromene Church

The vaqf 18 a mulhaga vaqf, and s posscssed of certain lund 1n Nicosra.

Tins land was formerly a garden with two rooms and trees on it and
was at one fame mevqufe property of the vahidelu category.

-__(a)_'l'—h; Mutasarrid s a pcrso; who has a limited oﬁc“r_s'lﬂup 1n propcr{y, eE, a
holder of yaoreteinlu properiy.



