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WiiT uoF EXRCUTION—RULE o COuRT—Pruckbure— CoNsTRECIION—M Eap-
RANDUM—REGISTRATION 113 JupenENt—Prioriry —ULrea VIRE SN
EXECUTED—THE CiviL ProcEnure AMENDMENT Law, Isbd, Sues. 7, 16—Tur
REGISTRATION OF JupeMENTs Daw, 18958, Sec. 2—-Cyrrus Counts or JusTien;

' " s e ORDER, 1882, Crause 200, . ) '

It is o principle of the construction:of legislative enuctwments 'ulfr*rr'nf';'pru«‘r:chn:n
that they shonld have u'retruspective effect unless there is « good reason againsi
such construction; or unless the new procedurc woald prejudice rights established
under ike old.

!
' ' P

The Hule of Court of May 2014, ls‘]l), ;\' 18 of Order XVIL. caucts that
* Every wril of exvecution if unerceated shall vemain in forcc _fur one yer, unless
*renewed in the manner hc,romuﬂnr prm iededd : ot i may, at uny “time befure its
= ropiration, by leave of the Court or a judge, be renewed by the party issuing it for
“one year from the date of rencuwad, and so om from time to time during the con-
“tnwgnce of the rencwed writ; and a writ uf erecntion so reacwed, shall hoare
“effect, and be enbitled to priority, according to the time of itx aclwal delivery: "
this Rule must not he construed retruspectively.

Heww thaty w arvit deted March 1Oth, 1898, which had not been compleicly
teeculed wp to the dute of the publicotion of the Rule of Court was not pod an end
to by 1t.

Arpeay from the District Court of Nicosia,

Economides for the Appelland.

Pascal Constentinides {with him . Chakalli), {for the Respondent,

The facts and arguments sofliciently uppear from the judgment.

Judgment:  This is an appeal from an order of the President of the
Ihistrict Court of Nicosia by consent of parties direct to the Supreme
Court decreemy the appropriution of certain sums recovered on the rale
of the Defendunts’ immoveables hetween the Plaintiffs in these two
actions.

The Defendants were judgiment debtors of Aristides Joachim in action
No. 373 and of Christodule Haralambo in action No. 341.
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The Pl.:mtlﬁ' in abtion No. 31 Iodged a memomndum No. 420 attach- HUTCHI\'

ing certam of the (lebtors 1mm0\ eables on 22nd October, 1896, and “thé
Plaintiff in action No. 373 ‘also Iodged memorandum No 439 on 12th
\Tm ember, lR‘lﬁ, attaehmg three of the same propertles

Both these memoramla e'{plred on 31st Dccem‘ber 1899 o

Un t]m l(]th Murch 1808, P]ammff in actnon \’o 341 obtamed a
writ, fm thc sule of bhe Defendants’ 1mm0\eab]es and on the 30th
\l'uch (898, certain of the propertles attached by hun under \Iemo
No. 420 together with two others, were noted for sale under the wrlt
and on the Tth Janumv 1900, these were put up fol sale, hut o“ma to
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pemee mnl three ofhers wef sold under the writ on 11th Novérmber,
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‘On the 4th I.\la_\ H‘)'l Plaintift in ‘action No. 373 lodged :mothe1
memorandum No, 199 attﬂclnng the same propertles as he had attached

by No. 434 .md .1!1 those’ so]d unde? the ‘writ of 10th March, 1398,
except Nos. 446’ "arid' 4569. Cotaetone e RN
oty 1N Ter v ¥, MR foe oty o | N aa, 1Y

The Premdent was of opinion, hm 1np. regard to the terms ‘of Se(' | of
the Cnll l’roccdure \memlment Lm\ 18‘]1 and the .preamble to
and 2nd Section of thc R(.glstratlon of Judumenth Law, 1808 that
property which had been attached for the perlod therem lmnted could
not e again ftttached under the sa.me ]udgmcnt b} inother reglqtratlon'
thrreof nml that thercfone so far as the second’ memor’tpdum of the

])lalntlff in 'I.(,t-lOIl 373 aﬂ'ectull propert}es n.HaI:hed bv his former n}f;r.r‘u:;
r'mdum it wag, hn(l He also held thntsthe wnt m queshon was dead
under th:, Ru]e of Court of, May 20th. 1899, at thc :lnh, nhen the
Defendanta propertles were '-;oid under n Jeven althongzh lt nulrht he

that it could not be executod hefore
W, e g nu;ln T P L T TRV

. .The result of these oplmons ag ﬂlle Presldent put it, was that Plaintiff
in actlon 37? would 'b.e entltled to the pr?ceeds otf ‘Such prupettles sold
under the wrlt. m iact,lon No 341 as hc had. aft:ulled hy lus ﬂecond
memorandum only (1f there were no pnor claim’ on them) mth the”
e\cceptlon of one property No. 1250 which both parties agreed should bis'
taken hy Plamtlﬁ'im actxon No. 3412 Hue «i voaica cnt cbarver b

The propertles 5o attached f'or the” first tnne By the’ sc(‘ond mcmo—‘

randum ‘in uctlor'x No 373 were 3179132]') and’o")l E‘\*os 3115 an(l
3215 reahzed ]33 “The' Prcsulent der not. mcntlon I?' ‘1] but Et
perhaps had héen attachéd by some Gther creditdd plevmuql) ot e

ik T i Iy [Tt

“Thi order therefore "of the D1str1ct (‘ourt Wid that dut bf the' proceed%

L)

of the whit in*rétibn 'No? 34i 135! 16&s the du proportm’n of expenses,
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he paid to the Plaintiff in action No. 373; and £4 1s. to the Plaintiff
in action No. 341 the balance from the general proceeds of the sale of
the Defendants’ property to he applied in further satisfaction of the writ
in action No. 373.

Tt is admitted on both sides that if the writ of March 10th, 1893, was
rendered of no force and effect by the Rule of Court of 20th May, 1899,
and if the ruling of the District Court is right as to the memorandum,
(and against this ruling there is no appeal), the order appealed against
ig correct: but that if the writ was not deprived of life by that Rule, then
the Plaintiff in action No. 341 was entitled to the sum of £18 0s. 1 c.p.
in addition to the sum of £4 0s. 1 ¢.p. admitted to be due to him.

The question therefore that we have to decide is, what was the effect
of the Rule of Uourt of 1899 on a writ which was issued previously 1o
the date of its publication. and which was in fact not executed on that
date.

It was argued for the Appellant that the Rule was ultre vires as
over-riding the substantive law, and that the Cyprus Courts of Justice
Order, 1882, did not empower the making of a Rule of Court to limit
the duration of the life of a writ; and Sec. 16 of the Civil Procedure
Amendment Law, 1894, was relied on, as indicating that the process
under a writ of execution could not be interfered with on other grounds
than those therein laid down. It was also submitted that the writ was
not ““ unexecuted ” within the meaning of the Rule as it was in fact in
course of execution, As regards the first point, we intimated during
the argument that our opinion was that there was power to make such
a Rule under the Cyprus Courts of Justice Order, 1882, inasmuch
as it did not deprive a creditor of the fruits of his judgment, but only
regulated the course of procedure to he followed in obtaining them, with
a view to insure due diligence in the process.

For the Respondent it was contended that the writ in action No. 341
not having heen executed until two vears after its date was only enforce-
able against two pieces of property, as the others had been attached hy
memorandum.

As regards this point it is sufficient to say that the writ, which we
have seen, being in general terms for the sals of all such property as
may be found registered in the debtors’ names, would, upon its being
delivered to the Land Registry Office for execution, charge all properties
which had not been attached by any one else previous to its issue.

The writ in this case having been delivered according to the endorse-
ment by the Sheriff to the Land Registry Office on March 12th, 1898,
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woull theretore chiarge alt the properties which were eventually sold
under it, some of them having been already attached by Memo. No. §20
anud the others not having been atrached by any hostile memorandum
until after that date.

We muxt. 1 think, assume that the writ was alive at least up to the
date of the Rule of Court, 1809, as it was not staved hy the Court. nor
Lad it been returned into Court under See. 16 of the Civil Procedure
Liw, of T80, ux it might, possibly have been by the Land Regietry
Office, if there had been neglect or refusal to pay the necessary expenses
of aale.

[f the Rule of Cowrt affected the life of the writ, it would affect
i dmmediately on the Rule’s publication, and without anv power of
resort to the saving clause in the Rule which enables an application to
be made to the Court for renewal. Thus a creditor who had ‘been as
diligent as possible in obtaining the execution of his writ. might find
-himself, if he were delayved by the tardiness of the Land Registry Office,
deprived of all the fruits aceruing from the priority of his writ over
adverse registration of judgments without any fanlt or negligence of
his own.

This Court hus in other cases, where no Ottoman or Cypriot legiska-
tive authority exists, availed itself of the principles acted on in the
English Conrts,  In those Courts it is a principle of the construetion of
legislative enactments altering procedure that they should have a retro-
apective effect, unless there is a good reason against such construction:
or unless the new procedure would prejudice rights established under the

old.

[n the case before us to hold that the Rule of Court of 1899 affvcted
writs issued previeus to its publication would prejudice the rights, as we
have pointed out, of the most diligent creditor. We ure therefore of
apinion that the writ of March T0th [898. wus not put an end to hy
the Rale of Court of 1899, and that the Appellant in this case is there-
fore entitled to the procecds of that writ unless the properties yvielding
them were duly attached by memoranda other than those imposed by
the Plaintiff in action No. 373.

Uinder the circumstances it is not necessary for this Court to decide
whether the word “ unexecuted " in the Rule of Court st mean totally
unexecuted, or if the Presilent was right in his view of the law as
regards the imposition of memoranda or registration of judgments. As
regards the latter point without giving any decision we see 1o reason to
donbt. the correctnesa of hiz opinion,
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Holding as we do, the Appellant would be entitled, amongst the rest.
to the proceeds of properties Nos. 3175 and 3215, those properties
havmg been charged by his writ on the 10th March, 1898, before the)
were attached by the memorandum No. 195 by the Plaintiff in action
No. 373; and we do not understand the reason Why the Appellant 8
counsel should admit they are the property of the Respondent, unless it
be the smallness of their amount. The only properties attached by the
'Respondent previous to the date of the Appellant’s writ were Nos, 2266,
105, and 1216; and these properties had been prev1ou'aly attached by
the Appellant. - ' '

The result of our judgment therefore will be that the Plaintifl in
‘action No. 341 will take all the proceeds.of the properties sold: under
his writ, save, perhaps, the 13s. admitted by Mr. Economides to be pay-
able to the other Plaintiff, and excepting also the proceeds of such of
the properties as were validly attached by memorandum of registration
of judgment by creditors other than the Plaintiffs'in the two actions
before us. 1 . . ' - . . '

* We shall not interfere with the order of the President as regards the
costs of the applicatiori to him, but the Respondent must pay the cosis
of this appeal. '

Appeal allowed. Order of thP District Court varied. "~
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