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[HUTCHINSON. C.J. ASD TYSfcR. ACTING A.} 

DEMOSTHENES TALIADOROS AND ANOTHER, Plaintiffs 

r. 

H E I R S O F N I C O L A C H . L A M P E . Defendants 

( ! r tRASTBB—(Y»-Tnim"ni>\*—" Ο Α Γ Τ Ι Ο Ν SOLIUAIKB " — " Α Λ Λ Η Λ Ε Γ Γ Υ Ω Σ 
.ΙοίΓίΤ AMD SBVBRAL. 

IK, Y. and -V. «tgntd a document constituting them*clrt:* " caution tolidairt " In 
a Bank for an overdraft currying interest for nix months given by the Bank to Λ*. 
Λ", died before the end of the six month*. X. tea* unable to pay the whole amount 
due, and D, and Y. paid the bate nee. and then sued Λ*.',* heirs to rerorrr ont-third. 
uf the sum t>o paid. 

HI:I,D (cart/tug (Ac judqni'-ut if tlf District Court)· tlirtt ΛΥ* hiiri irtrr liah/i 
to imjt the »vm claimed. 

AFPEAL from the District Court of UmaRSol. 

Economises for the Appellants. 

Pascal Constontinides (with him Artemis) for the Respondents. 

Hutchinson, 0..I.: This is an appeal by the Defendants from a Jan. 2» 
judgment of the District Court of Tjimassol. 

The claim is for £77 lfis. 8 c.p., being one-third of £233 10s. 6 c,p. 
paid by the Plaintiffs to the Imperial Ottoman Bank for the debt of 
one Ncophyto Lampe, which debt the Plaintiffs and the deceased Nicola 
guaranteed jointly and severally by a letter dated 15th July. 189ό: and 
also for interest. 

The defendants denied that Nicola was a guarantor: and alleged 
that, if he was, the guarantee was renewed after his death without any 
communication with them, and so his estate was released; and they did 
not admit that the Plaintiffs had paid the sum which thev alleged thev 
had paid. 

The issues settled were: 1. " was Nicola a surety in the bond " (mean
ing the letter of guarantee), "and was the bond for six months: 
" and is the Defendant responsible if the bond was renewed after six 
" months ? " and 2, " have the Plaintiffs paid off the sums they allege. 
" and, if so, can they claim anything from the Defendants '< " 

The letter of guarantee bears the signatures of the Plaintiffs and of 
Nicola; and Nicola's signature is amply proved to be genuine. The 
letter is on a printed form, with names and figures and dates written in, 
and runs as follows: 

HUTCHIN
SON, C.J. 

& 
TYSER, 

Acnso J . 
1901 

Jan. 3 
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HUTCHIN
SON, C.J. 

& 
TYSER, 

ACTIN'O J. 

DEMOS-
τ η EXES 

TALIAIIOKOS 
AND 

ΑΝΟΤΗΚΙΙ 

υ. 
HEIKS OK 

NICOLA CH. 
L A M Ρ Β 

Banque Iroperialc Ottomanc, 

En VWe. 

Messieurs 

Vous avez binn voulu aeconler a Monsr. Neof. C'h. Lambis suivant 

voire fie ce jour, dnnt J'HI pris cnnnaissance, un credit encornpte courant 

do tfitg. 3ΓΚ (rrnis CVnN) portant inten't ίι Neuf ".',, Tan. pour 

un terme de six mois. ;Ί partir d'aujourd'hui. 

Nous declarons. par le present engagement, Nous eoustituer caution 

sobdaire do Monsr. Xeof. Ch. bambt a voire profit pour toute somme 

dont il sera votrc debiieur du chef de cc compto-rourant. et Nous 

obliger. en consequence, it vou>; rerabourser If solde debiteur do «lit 

comptf a tout.η opofjiir on il devicndra exigible 

Lirnassol, !<• Γ> .luilh-l. 1895. 

Δ. 7aAifi5o/jOi. 

Λ'ΐ)ίόλαο9 Χρ. Λάμπει-
'Αλεξάνδρας Χρ. Αημτπ). 

There had been previous guarantees of the same kind \>y the same 

parties, and the one immediaLelv before that of the 1 Tn.li -Fuly, 1895. 

was dated 3rd January, 18135, and was precisely the same in ever ν 

respect except as to the date and the sum guaranteed, which was £500. 

This was superseded by the one of 15th -July, 1895, in which the sum 

guaranteed was reduced to £300, the principal debtor, Xeophvto, having 

agreed to give a mortgage to the Hank for the balance, of £200. 

Nicola died on the 29th July, 1895. At or before the end of the 

six months for which the guarantee was given the. Hank called upon the 

Plaintiffs and Neophyto to pay the sum due. What was the precise 

effect of the negotiations with the Hank Manager is not clear; the 

Manager is not now in Cyprus, and the correspondence, if there ever 

was any, has not been produced. Hut at any rate it. is proved that 

there was no new guarantee in writing, and that the Hank never " gave 

delay.'" to Neophyto or the Plaintiffs, i.e., never did anything to bind 

it to give time or not to sue. The Bank kept doing its best to 

recover the amount due. Neophyto paid some part of it, and the 

balance was paid by the Plaintiffs in instalments, their first payment 

being made on the 2nd December, 1897, and the total of their payments 

being £233 10s. 6 c.p. During all this time no notice of what was 

•being done was given to the Defendants, nor was any claim made on 

Nicola's estate, either by «he Hank or by the guarantors. 

The District Court found that there had been no express or implied 

release of Nicola's estate, and that the Plaintiff* had paid the amount 

http://Tn.li
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which they alleged they had paid; it held that the Plaintiffs had a ^ J 3 ? ? " 

right to contribution from Nicola's estate, and gave judgment for the & 

Plaintiffs for £77 16s. 8 c.p., with interest thereon at 9% from the J Y S E R i 

date of service of the writ of summons on the Defendants to final —^— 
payment. DEMOS

THENES 
It was argued for the Appellants in this Court that " when one surety TALIADOROS 

" pays the debt he has no right of contribution from his co-surety. The * ™ „ 
χ ^ σ • ANOTHER 

" right of contribution is specially given by the French and other Laws: v. 
" it is not given by Turkish Law." j £ ™ ™ 

No express provision on the subject of contribution between co- LAMP* 

sureties has been pointed out to us, and we have not been able to find 

any, in the Ottoman Law. Both parties referred to Art. 647 of the 

Mejelle; and the Plaintiff's Advocate also relied on Art. 250 of the 

Commercial Code as recognizing the existence of the principle of con

tribution. 

I think that Art. 647 of the Mejelle refers to three different forms of 

guarantee by two or more persons: one, where the guarantors give their 

guarantee to the creditor independently of each other, on different occa

sions or in separate documents; the second, where they guarantee the 

debt jointly; and the third, where each guarantor guarantees the amount 

for which his co-guarantors are liable. The third form I think ia 

intended to be that which in Greek is called άλληλΐγγνως,, in French 

Caution Solidaiie, and in English " jo int and several :" the effect 

of which is that the creditor can sue all or any one or more of the 

guarantors for the whole debt, so that practically each of them guaran

tees the amount which his co-sureties guarantee. 

It appears to me that in any form of guarantee in which each of the 

guarantors is liable for the whole debt, any guarantor who pays the 

whole debt must (unless the contrary is expressly stipulated) be entitled 

to contribution from the others. For when he pays the debt he is 

entitled to stand in the shoes of the creditor and to have the benefit of 

all the securities which the creditor has for payment of the debt; and 

amongst those securities is the guarantee of the other guarantors. This 

is the principle on which the right to contribution in such cases is founded 

in English Law; the right existed under the Roman Law, and exists 

under the French Law; and the Commentary on Art. 647 in the Greek 

Edition of the MejellS states that i t exists in the Ottoman Law. 

I conclude that the right exists in this case, where the guarantee is 

" solidaire " or " joint and several." 

But whether that is so or not I think that the guarantee in the 

present case comes within the third of the three classes mentioned in 



•Vν ί · ^ " ' •^Γ*" ' ' '*" ' a n l ' T n i l ' ' e a c ' ' f i i ' i l , , ! i r "or is as regards the oilier g u a r a n t o r s a 

& pr incipal d e b t o r for his proport ion of t h e " m o u n t which is paid under 

rYSER, thg g u a r a n t e e . 
ACTING .1. fc 

„ " I agree with t h e District Court, t h a t (here lias iiecn no release of 
D E M O S - , " 

THESES Xieola's e s t a t e . 
T A I . I A O O R O S 

AND The only o t h e r point necessary to mention is one which was urired bv 
AS-OTHKK t ] l p j ) e f e n f i a n t i reiving on Sec. 03!» of t h e Mejelle. This .section say»: 

HJ-MRS OK In the t e m p o r a r y guarantee the d e m a n d must be made on the g u a r a n t o r 

. ICOLA . H . :. w j r | , j n t n e | - , j m e ίίΧ(;(ΐ_ ;\s if one says. " I l iuaranten f'oi a month 
1JA.MI*&; -

" from to-day; ' t h e demand must be made to him within the m o n t h ; 

" a f ter t h e end of the m o n t h he is free." This seems to mean t h a t when 

a man u n d e r t a k e s to lie liable for a n o t h e r person's del·) for a certain 

period, t h a t mus t be construed to m e a n t h a t if rim d e b t is not paid and 

if d e m a n d is n o t m a d e for i t bv t h e creditor from the guarantor within 

t h a t period, t h e guarantor is released. Hut that is not. the kind of 

u n d e r t a k i n g which was entered into by t h e <:iiaraiitors in this ease: 

what t h e y guaranteed was t h e p a v m e n t of any a d v a n c e that might be 

m a d e dur ing six months by the Hank to the d e b t o r : and the amount 

for which t h e y might be liable on this g u a r a n t e e could not lie ascertained 

until t h e six m o n t h s expired, for the Hank might grant a further 

a d v a n c e to t h e d e b t o r at. the, last m i n u t e of t h e six months . 

In my opinion therefore the e s ta te of Nicola is liable to pay t h e 

Plaintiffs fine-third of the sum which the Plaintiffs were bound to pay 

arid did p a y in respect of th is guarantee.. That sum t lie District Court 

r ightly, I th ink, found to be £233 10s. 0 c.p. 

In m y opinion no interest is chargeable against Nicola's e s ia le after 

the end of t h e six months . 

The j u d g m e n t of t h e District Court should lie, varied bv omi t t ing the 

in teres t a l lowed, i.n., the j u d g m e n t ought t o b<· for £77 lfis. Η c.p. only. 

with t h e costs of the action. 

As t h e Appel lants have substant ia l ly failed on this appeal thev inusl 

pay t h e costs of it. 

Tyser. Acting J . : 

In th is case a c o n t r a c t in writing was entered into by Plaintiffs mid 

the ances tor of t h e Defendants which is in Krencli, the te rms of which 

have been s t a t e d by the Chief J u s t i c e . 

Bv t h a t contract t h e Plaintiffs and the Defendant» ' ancestor beeamc 

co-sureties for t h e del>l of it person named Neophvto . 
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It is a recognised consequence of a contract in the form in which this -̂V.\- ρ j ' 

cuntract was that each co-sutety becomes surety for the payment by & 

every other co-suretv of his share of the amount guaranteed. ΓΛ.,ΕΚ. 
e A C T I N G -l. 

It follows from this that on payment by one co-suretv of the share of ^*—' 
ι , - ι ι ' ι • ι e ι DESIO»-

another eo-suret\·. lie is entitled to recover the amount so paid irom ttie THENES 
co-suretv whose share he has paid. JALIADOROS 

AND 

This if the contract and was the intention of the parties. ANOTHER 
v. 

There is nothing in the Turkish Law which prevents such a contract HEIRS OF 
, - ι XICOLA Cii. 

being made. L A M P I ; 

The Plaintiffs have paid a sum which includes part of the share of 

the debt for which the Defendants' ancestor was primarily as between 

l he co-sureties responsible. 
Therefore, the Plaintiffs are entitled to recover. 

The Defendant!·! did not dispute their liability for interest during the 

six months for which the guarantee ran. 

There has been no release of the Defendants' ancestor. 

The Plaintiffs theieforc are entitled to judgment for the amount stated 

by the Chief Justice. 

JwlffHH'itt of the District (Jourt carted. 


